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Development agreements (sections 207A to 207F)
Legislative context
· Section 12(2) of the Local Government Act 2002 gives a local authority full capacity to undertake any activity or business, do any act, or enter into any transaction for the purposes of performing its role. 
What’s changed?
Development agreements (sections 207A to 207F)

· A developer can request that a territorial authority enter into a contractual agreement with them to provide infrastructure as an alternative to paying all or part of a development contribution (or vice versa). The contractual agreement in this instance is called a “development agreement”.
· A territorial authority is now obligated to consider a request for a development agreement and must provide written notice of its decision on the request, and the reasons for the decision, to the developer without unnecessary delay. 
· New section 207C sets out the mandatory and optional content of a development agreement. 
· Sections 207D and 207E set out the effect of the development agreement and puts in place various limitations, clarifications and protections, including:
· that the agreement creates no obligation on a territorial authority to grant a resource consent, building consent, issue a code compliance certificate, or grant an authorisation for a service connection;
· the territorial authority cannot refuse to grant a consent, certificate or authorisation on the basis that a development agreement has not been entered into;
· the development agreement prevails over a development contribution policy in the event of a conflict; and
· a development agreement cannot be used to require a developer to provide infrastructure of a type, scale or standard that would not otherwise have been required had they been required to make a development contribution.
· Despite the limitations on development contributions, a developer may still voluntarily provide infrastructure of a type, nature or scale that is different to (or greater than) than that which would have been provided had they been required to make a development contribution. 

Why? (What’s the intent of this change?)
· Although some territorial authorities are known to have already entered into development agreements under the broad authority of section 12, the new provisions were inserted into the Local Government Act 2002 in order to:

· remove any residual doubt as to the appropriateness or legality of development agreements;

· encourage territorial authorities to consider alternative infrastructure provision arrangements that may benefit them, the community and the developer; 

· clarify the status of development agreements in relation to development contributions policies;

· provide direction as to the content of development agreements, how requests may be made, and the circumstances under which they may be terminated; and

· provide protections for territorial authorities and developers entering into development agreements. 
What does this mean in practice?
· Territorial authorities are obligated to consider requests from a developer to enter into development agreements and provide the developer with a written response without unnecessary delay.  However, a council need not agree to enter into an agreement. 

· Where a territorial authority and a developer enter into a development agreement, that agreement has the force of a contract and overrides the development contributions policy of the territorial authority (but in respect to the development to which the agreement applies).

· New development agreements must contain the mandatory content set out in section 207C(1) and (2), but other content is optional (section 207C(3)).  Additional content outside section 207(3) can be added at the discretion of the parties to the agreement. 

· The existence of development agreement provisions does not preclude a territorial authority and developers from entering into other contractual agreements that are not development agreements. Section 207A(2) makes it clear that the enabling provisions and powers of section 12 are not limited by development agreement provisions.
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