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Content Warning:
The decisions of the Film and Literature Board of Review are formal legal documents of a semi-judicial body. For this reason, they must be made available in full. They do not contain images or examples of pornography. In descriptions of the material being assessed the Board needs to use language used in the material and needs to describe some images in general terms. Please be aware the decisions may contain reference to sexual themes, abuse, self-harm, suicide and other topics that may be upsetting. It is not advisable for young people or those under 18 years of the age to access this material unless accompanied by a parent or guardian.

FILM AND LITERATURE BOARD OF REVIEW

	IN THE MATTER OF:
	The Films, Videos and Publications Classification Act 1993

	AND
	

	IN THE MATTER OF:
	An application for review by Peter John Hartley




DECISION 

Hearing Arrangements
1. This application for a review of the decisions of the Office of Film and Literature Classification was heard by the Board on 11 November 2011 at Rimutaka Prison, for two hours, commencing at 11.56am.  The President of the Board decided that it would be appropriate to hear Mr Hartley in person since he had made an application to be heard.  There was no way of telling in advance whether Mr Hartley wished to make submissions, which the Act entitles him to do if the Board agrees, or to give evidence, which the Act does not entitle him to do, or both. Arrangements for the hearing followed several communications between the Department of Internal Affairs and Mr Hartley’s counsel, Mr Greg King, and the Board, through the President, made it clear that Mr King would also be entitled to address the Board. 

2. Composition of the Board. On this occasion the Board consisted of Dr Don Mathieson, QC, President, Dr Laurence Simmons, Mr Michael Stephens, Mr Andrew Caisley and Ms Clare O’Leary.

3. Counsel. Mr Greg King appeared for Mr Hartley and Mr Grant Burston, Crown Solicitor at Wellington, appeared on behalf of the Crown as an affected party.

4. The Board had before it the submissions of the Office of Film and Literature Classification, Crown submissions, and the applicant’s written submissions entitled “Objectionable Images Rebuttal”.  

5. The Crown filed an indictment in the Wellington High Court charging the applicant with 19 counts of possession of an objectionable image with knowledge. On 26 May 2011 Joseph Williams J., in reliance on section 29 of the Films, Videos, and Publications Classification Act 1993 (The Act) referred all 19 images to the Office of Film and Literature Classification to determine whether the images were objectionable. The Office classified 13 of the images as objectionable. The Crown subsequently filed an application to amend the indictment to delete the counts relating to the images which had not been “deemed” to be objectionable. The Classification Office’s decision in relation to the thirteen images is sought to be reviewed by the present application.

6. When Mr Hartley addressed us he commenced by confirming that his reasons for asking for a review are fully contained in his written submissions.

The Publications

7. All the publications are computer image files. The Board, having closely examined the images in colour, is content to adopt the Office’s description of the thirteen publications: 
“(a) 9jun07(57).jpg is a large colour photographic image in landscape layout depicting a young male posing naked on a sheepskin rug.  He is lying on his back and is holding his erect penis with one hand.  His underdeveloped body suggests that he is in mid teens. 
(b) 9jun07(85).jpg is a large photographic image in portrait layout depicting a young male posing naked in a black recliner. He is lying on his back and is holding his erect penis with one hand. His other hand is resting on his thigh.  His underdeveloped body and lack of pubic hair suggests he is in his mid to late teens. 
(c) 9jun07(86).jpg is a large photographic image in portrait layout depicting a young male performing fellatio on another male.  His head and shoulders are visible, and the other male has his hand on the back of his head, and his eyes are closed.  His face is smooth and very youthful looking and he presents as a youth in his early to mid teens. 
(d) 15-11-2007 (2).jpg is a large colour photographic image in portrait layout depicting a youth performing fellatio on another male. He appears to be on his knees, and his head shoulders and chest are visible.  His face is smooth and very youthful looking, and he presents as a youth in his early to mid teens. The other male is wearing a black t-shirt and is sitting on the edge of a chair or sofa with one hand resting on the back of the youth’s head. 
(e) 0158.jpg is a large colour photographic image in landscape layout depicting a young male in his mid to early teens posing naked on a blue towel. He is lying on his back, propped up slightly against a wall.  One hand is resting next to his erect penis. He is looking at the camera. 
(f) 75340_Gallery_173_Carlos_Photo_064_1_23_975lo.jpg is a large colour photographic image in portrait layout depicting a young male posing naked against a wall.  He has his eyes closed, and is holding his penis with one hand.  He is wearing a silver necklace.  His underdeveloped body and youthful face suggests he is in his mid to early teens. 
(g) 1394767351.jpg is a large colour photographic image in portrait layout depicting a young female posting naked outside. She is standing with blue underwear pulled down to her knees.  She is looking down and her hands are resting on her thighs. The ocean is visible behind her. Her breasts are barely developing, and she has no pubic hair. Her underdeveloped body suggests she is in her mid to early teens. 
(h) The publication entitled 2588943351(1).jpg is a computer image file. It is a large colour photographic image in landscape layout depicting a young male aged 12-15 years. He is balanced on all fours while operating a computer. He is naked with his genitals clearly visible. Children’s stuffed toys appear in the background. The “HMBOYS.COM” logo appears in the background. 
(i) The publication entitled Gallery_149_Nikola_and _Igr_Photo_290.jpg is a computer image file. It is a large colour photographic image in landscape layout depicting two naked males aged 12-15 lying on a sofa.  Both have erect penises. One has his arms around the other, who has ejaculate on his abdomen. 
(j) The publication entitled GTS_Lesha_Taras_0421.jpg is a large colour photographic image in portrait layout depicting two younger teenage males who are outside a log cabin in a forest setting. One is naked with a semi-erect penis.  The other crouches in front of the penis gazing directly at it. The “Gay Teen Studio” logo appears on the top right corner. 
(k) The publication entitled sergik109.jpg is a computer image file.  It is a large colour photographic image in portrait layout depicting a naked boy aged 10-13. He is standing in the shower and lather is visible on both hands. He gazes downwards. The boy has one hand on his hip, and is masturbating with his other hand. The pose draws attention to the boy’s genitals. The “www.dutchboys.com” logo appears in the top left hand corner.  The publication was examined using Nero PhotoSnap Viewer. 
(l) The publication entitled sergik158.jpg is a computer image file. It is a large colour photographic image in portrait layout depicting a naked boy aged 10-13. He is sitting in a bathroom next to a folding clothes line. He gazes downwards. He holds his penis with his right hand in a manner which draws attention to it.  The “www.dutchboys.com” logo appears in the top left corner. The publication was examined using Nero PhotoSnap Viewer. 
(m) The publication entitled sandyhill3.jpg shows two naked boys aged 11-13.  They are standing in an outdoor setting. One has his hand on his hip, and both look into the distance with intense expressions in a manner that imitates adult models. The images are full length shots of the boys with their genitals clearly visible. 
8. Much of which Mr Hartley set out in his written submission, supplemented by his oral address, constituted evidence rather than submissions. In particular, going through the various images he gave reasons why he said he believed that the images were of persons aged eighteen or more. The Board accepts Mr Burston’s submission, when he came to reply, that Mr Hartley “is here to make submissions, not give evidence.” Issues to do with the age of the models, or about the provenance of the images, or about what Mr Hartley believed, are likely to be relevant in the criminal trial – which charges possession of objectionable images with knowledge. Those questions are, however, irrelevant in the present context.
9. Mr Hartley made particular reference to an American standard 18 USC 2257. He sought to place reliance on the fact that a certificate existed stating that some of the images complied with that standard, and that others could be inferred to comply with that standard.  Had it been appropriate to listen to evidence from Mr Hartley, which it was not, the Board would have needed to assess the admissibility and reliability of evidence about 18 USC 2257, and its alleged effect in confirming that a person in an image is aged eighteen years or over. Suffice it to say that there is no evidence before the Board as to the authority behind the United States’ standard, or who does the certifying, or the authenticity of the certificates, or the international significance of such certificates as indicators that images do not constitute child pornography.  In any event the Board is concerned entirely with relevant legal tests as set out in the Act in the case of images possessed in New Zealand, and Mr King did not advance any argument to the effect that overseas standards or certificates have any legal effect or significance in this country.
“Young Persons”
10.  A considerable portion of the hearing before the Board was occupied with submissions about the meaning of “young persons”. This expression is notably not defined in the Act. The Act frequently refers to “children or young persons”: see, for example s3(1A); s3(2)(a); s3(3)(a)(iv). The word “children” is not defined either. In Moonen v. Film and Literature Board of Review (Moonen 2) [2002] 2NZLR 754 the Court of Appeal stated that absence of definitions of “young persons” and “children” in s3(2)(a) was deliberate. The Board agrees with the Office which submitted “The provision does not require proof of the models’ ages: it requires an assessment of whether or not the publication in which the models appear promotes or supports the exploitation of children or young persons for sexual purposes.” The Office also put it this way: “the enquiry under s3 does not require the ascertainment of precise age of the person photographed.” The Board agrees.
11. It would be most unsafe to place reliance on the definition of “young persons” in other statutes with a different function from the Act. In context a “young person” must be a person who is no longer a child and is not yet an adult.  With that qualification, it is a question of fact whether a particular person is a “young person”.  Saying this does not take one very far because of the absence of precision about the time when childhood ceases or adulthood begins.

12. The Board unhesitatingly holds that all the images in the thirteen publications are images of young persons. 

13. Mr King submitted that “where the sexual activity is by people who are lawfully entitled to do it, that person is not a young person.”  The Board cannot accept that submission. Whether an activity (if there is an activity) portrayed is lawful is irrelevant.

14.  If a publication depicts a matter such as sex “in such a manner that the availability of the publication is likely to be injurious to the public good” (s3(1)) it matters not whether the images are of young persons, or of adults, or whether no persons are depicted at all.  By way of illustration, if an image showed an adult male person indecently exposing himself to a room full of young persons in their mid teens, all fully dressed, and all being encouraged to look at the adult, that would very likely meet the test in s3(1). The most that can be said about the ages of models is that it will often be easier to hold, within s3(2), that a publication promotes or supports, or tends to promote or support, the exploitation of young persons if the images are of young persons themselves.

15. Mr King did not submit that, as a matter of law, an image, to be objectionable, needed to depict an activity. Mr Burston was asked about this by the President. He submitted that it was not necessary that an image depict an activity. It is true, of course, that s3(3), which lists factors to which particular weight must be given, refers to, inter alia, “acts of torture” and “sexual conduct” and “physical conduct”.  With the exception of those specific references, however, if a publication meets the requirements of the Act in other respects, it is legally irrelevant whether the image depicts activity or, as in the case of many of the images here in question, posed attitudes without activity, though possibly suggesting that sexual activity is about to occur. This is a general point of some importance. It is true that in The Living Word [2000] 3 NZLR 570 at paragraph [28] the Court of Appeal stated that the collocation of words “sex, horror, crime, cruelty or violence” tends to point “to activity rather than to the expression of opinion or attitudes”. The Board does not consider that the Court of Appeal was intending to draw a legal distinction between sexual activity and sexually explicit pictures where there is no activity.  It would in any event be difficult in quite a number of cases to decide whether “activity” was occurring,  or whether on the other hand “activity” had finished, or was implicitly about to take place, especially in the case of nude models or sexually suggestive images.

16. The computer images involved in the present review depict young persons in contrived sexual poses or engaging in explicit sexual activity.  The Board accepts the Office’s submission: “These images invite the viewer to regard the subjects as sexually available and titillating, and encourage and legitimise a sexual interest [in] young persons”.  Each publication therefore falls within s3(2)(a) of the Act and is held by the Board to be objectionable.

17. The Board also holds, as an alternative ground of decision, that all the publications are objectionable as meeting the test in s3(1) of the Act, the Board giving particular weight to the manner in which they depict “sexual conduct by…young persons” (s3(3)(a)(iv)) and “exploit the nudity of young persons” (s3 (3)(b)).

18. The Board has given consideration, as it is required to do when considering objectionability under s3(1) and s3(3) as opposed to s3(2), to the matters listed in s3(4). Suffice it to say that the publications have no “merit, value or importance” within paragraph (c).  As usual, the Board has not been supplied with any information about the person to whom the persons the publication are intended or likely to be made available (paragraph (d), or the purposes for which the publications are intended to be used (paragraph (e)).

19. The Board has considered the NZ Bill of Rights Act 1990, particularly section 6.  The Board’s decision interferes with freedom of expression, but this is a necessary limitation on that freedom, consistent with the Act, and reflects the concern of “a free and democratic society” to limit the availability of publications that promote or support the exploitation of young persons for sexual purposes. 

20. All thirteen publications are objectionable.

21. Pursuant to s55(1)(e) of the Act, the Board hereby directs the Classification Office 
(i) To enter the Board’s decision on the register; and

(ii) To publish that decision in the next list produced in accordance with section 40 of the Act, after the end of the month in which this direction is given.

Dated:  




Dr Don Mathieson
 






President         
 
 



