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1. Introduction
Who is this consultation document for?

This document is for:

· community groups;
· event organisers; and
· members of the public.
What is this consultation document about?

This document invites your comments about possible regulations to exempt spot prize draws from the definition of gambling under the Gambling Act 2003.  The possible exemption will mean that events where spot prize draws are held will no longer be subject to the current gambling licensing and administrative requirements.
Consultation requirements

Section 372 of the Gambling Act 2003 requires that, before regulations are made, persons and organisations that are likely to be substantially affected by the regulations must be consulted and given a reasonable opportunity to respond.
Sending us your submission

Please send your submission to the Department of Internal Affairs by 4 April 2013.

Please note that all submissions may be made publicly available.  Even if you request confidentiality, we might have to release your submission at a later date if someone makes a request under the Official Information Act 1982.

Your submission can be sent in the following ways:

Email: spotprizes@dia.govt.nz 
Post:
 Policy Group

 Department of Internal Affairs


 PO Box 805


 Wellington 6140

 (Attn: Jayne Beggs)

2. Consultation on possible regulations to exempt spot prize draws from the definition of gambling
The Department of Internal Affairs (the Department), on behalf of the Minister of Internal Affairs, is seeking your views on possible regulations to exempt spot prize draws from the definition of gambling under the Gambling Act 2003 (the Act).

The purpose of the Act is to:

· control the growth of gambling; 

· prevent and minimise the harm caused by gambling, including problem gambling; 

· authorise some gambling and prohibit the rest; 

· facilitate responsible gambling; 

· ensure the integrity and fairness of games; 

· limit opportunities for crime or dishonesty associated with gambling; 

· ensure that money from gambling benefits the community; and 

· facilitate community involvement in decisions about the provision of gambling.

The Act provides that any activity that falls within the definition of gambling is prohibited unless it is specifically authorised by the Act.  The gambling activity must also comply with any relevant requirements set out in the Act, regulations, standards and conditions.  The Act allows for activities covered by the definition of gambling to be declared not to be gambling through a regulation-making provision.  When spot prize draws are covered by the Act, the requirements that apply to them may be overly stringent for the level of risk associated with the prize draws.  

The Department would like to know:

· what sort of events you organise or participate in that incorporate spot prize draws;

· if you are affected by the current requirements and how they affect you; 

· if you think spot prize draws should be excluded from the requirements of the Act and why or why not; 
· what are the costs and benefits of exempting activities from the definition of gambling;

· what are the potential criteria that would need to be met in order for an event with spot prize draws to qualify for the exemption;

· if there are increased risks associated with removing certain activities from the definition of gambling particularly in light of the Act’s purposes;

· what impact there might be on community groups and fundraising if an exemption was made;

· what could mitigate any potential risks including the criteria used to define the exemption;

· if there are other low-risk activities that are currently defined as gambling that should be included in the exempting regulations and why or why not; and
· if you think there are other ways of achieving the objectives?
3. Background information

The Act defines gambling as follows:
Gambling─
a. means paying or staking consideration, directly or indirectly, on the outcome of something seeking to win money when the outcome depends wholly or partly on chance; 

b. includes a sales promotion scheme; 

c. includes bookmaking; 

d. includes betting, paying, or staking consideration on the outcome of a sporting event; but

e. does not include an act, behaviour, or transaction that is declared not to be gambling by regulations made under section 368.

Money includes─

a. money’s worth, whether or not convertible into money; and

b. the right to money; and

c. deferral or cancellation of some of all of an obligation to pay money.

Spot prize draws are considered gambling under the Act where an entry fee is paid for an event, participants are entered in a prize draw and the potential to win is based wholly or partly on chance.  Spot prizes are commonly offered at fishing competitions, fun runs and other recreational and community activities around New Zealand, in part to attract participation in the activities.  

Under the current requirements set out in the Act, when the value of spot prizes exceed $500, the competition must be run by a society
 and any proceeds from the activity must go to authorised purposes.
  Where the value of the prizes exceeds $5000 a licence must be obtained by the society from the Department.  Allowing only societies to run spot prize draws when prizes exceed $500 restricts commercial entities and individuals from offering larger prize draws at events.
It is apparent that these requirements have caused confusion and concern among the general public and among people that run events containing spot prize draws.  In 2012, a number of events were found by the Department to be non-compliant and while event organisers made efforts to adjust events to be compliant, it raised questions about the regulatory regime.  Media attention highlighted that while these activities are considered gambling for the purposes of the Act, the general public may not consider them to be gambling and as such the consequent requirements to comply with the Act may be seen as being overly risk averse and burdensome.  Further, organisers of events note that the primary purpose of their events is unrelated to gambling so therefore the spot prize portion of their events should not need to comply with the Act’s conditions.
4. Problem definition

The Department has analysed the matter of whether spot prize draws should be regulated under the Act using the purposes of the Act, public perception and the Government Statement on Regulation as key considerations.  The Government Statement on Regulation is a commitment to remove regulatory requirements that are unnecessary, ineffective or excessively costly.
One of the Act’s purposes is to prevent and minimise harm from gambling.  Spot prize draws, while potentially financially large, are low risk from a problem gambling perspective.  Therefore, the regulation of spot prize draws under the Act may be unnecessary and onerous to organisers of these events and disadvantage commercial operators of community-based events that are currently ineligible to offer spot prizes over $500 in value.

While spot prizes can be defined as gambling under the Act, it is unlikely that the general public considers them gambling as they are usually associated with other activities in which people are participating.  Further, when spot prize draws take place as part of a larger event (that may involve promotional aspects), they have similar characteristics to sales promotion schemes.
  Sales promotion schemes, as defined in the Act, are run by commercial operators and are not required to be licensed by the Department. 

The recent media attention on this issue has emphasised the seemingly high regulatory burden around meeting the Act’s requirements for low-risk gambling activities.  Further, the cost and effort required to obtain a licence
 (when the prize amount is over $5000) may be excessive, particularly when the purpose of the primary event is not gambling and spot prize draws are an additional activity. 
The Act’s prohibition on remote interactive gambling raises further issues for these events.  Where spot prizes are offered at events and participants pay their entry fee online, this becomes remote interactive gambling.  Remote interactive gambling is not permitted under the Act except in certain limited circumstances (for instance, the online sale of Lotto tickets).  This may be an unintended consequence of the rules around online entry to competitions.  

5. Policy objective

The policy objective is to facilitate the organisation of, and participation in, events that have a community purpose or benefit, and to reduce the regulatory burden for organisers of these events where they are offering spot prize draws.

The aim is not to give a complete exemption from the Act’s requirements to all events where spot prize draws are held but to exempt those events where the primary purpose is to benefit the community or a section of the community and spot prize draws are held as a secondary or incidental activity.  The reason for requiring that the main event have some community benefit draws on one of the purposes of the Act in that money from gambling benefits the community.  Including this objective ensures that even if proceeds from spot prize draws do not benefit the community, the event to which they are attached does in some way.
6. Options and analysis

6.1 Criteria to assess potential options

The Department has identified the following criteria to assess the options.  These include:

1. Does the option address the problem?

2. Is the option consistent with the purposes of the Act?
3. Is the option consistent with the Government statement on regulation?

6.2 Option 1: Status quo
Option

There are varying levels of compliance and understanding of the regulatory requirements among organisers of events that offer spot prize draws.  There are societies that run successful, compliant community events (with additional spot prizes to attract participation) where any proceeds earned from the events go to authorised purposes.  But there are also events, in particular fishing competitions, that are not organised by societies (so are run for profit) but wish to offer spot prize draws involving large prize packages.  This dichotomy is generating confusion and creating enforcement dilemmas for the Department. 

As part of the status quo, the Department has been working with event organisers, informing them of their obligations and providing information where necessary to aid compliance.  While this is assisting to address the issue in some cases, it does not go far enough to resolve the underlying problem.

Criteria assessment

Retaining the status quo is consistent with the purposes of the Act particularly ensuring the integrity and fairness of games, limiting opportunities for dishonesty and ensuring that money from gambling benefits the community.  However, it does not address the problem that the current regulatory regime is onerous for very low-risk gambling activities, nor does it address the issue that only societies are able to legally run spot prize draws even when those events are a community-based event.
The status quo does not align with the objectives of the Government statement on regulation as it may be creating excessive regulatory requirements in response to a low-risk activity for those wishing to run a community event that also has spot prize draws.    

Risks and benefits
There are risks in maintaining the status quo as the potential for some events to be compliant while others are not undermines the regulatory regime.  Further, the potential investigations required to assess compliance around a low-risk activity puts pressure on the Department’s limited enforcement resources.  
6.3 Option 2: Running events as sales promotion schemes (partial status quo)

Option

This option is available within the current legislative framework and is one way that events can be tailored to comply with the Act.  The conditions for a sales promotion scheme include that:

· the gambling is used by a “creator, distributor, or vendor of goods or services to promote the sale of those goods or services”;
· participation in the scheme requires the person to purchase goods or services at the usual retail price; 
· the date or period over which the outcome of the gambling is determined is clear; 

· the outcome must be determined partly or wholly by chance; and 
· the person must not be required to pay direct or indirect consideration other than to purchase the goods or services to be included in the scheme.
Criteria assessment

While there are events that can be adapted to satisfy the above requirements, there are still those that will not be able to. This option is seen as beneficial only to those organisers who are already commercially oriented towards a specific product or service rather than a recreational event, as they are able to meet the conditions for promotion or sale of goods or services.  So while this option is consistent with the purposes of the Act, it does not solve the problem for all commercial organisations or individuals that wish to offer spot prize draws to supplement their events.  
Risks and benefits

This option benefits organisers of events that are also vendors of goods and services allowing them to comply with the sales promotion scheme conditions.  The risk of this option is that event organisers try to manipulate events excessively, in order to comply. 
6.4 Option 3: Use the regulation-making provision to exempt certain activities from the definition of gambling (preferred option)
Option

This option invokes the regulation-making provision under section 368 of the Act where an act, behaviour or transaction can be declared not to be gambling for the purposes of the Act.  Excluding, by regulation, spot prize draws from the definition of gambling in the Act would enable spot prize draws to be conducted at certain events without triggering the gambling regulatory framework.  
The Department recommends that a number of criteria be met for the activity to fall outside the Act.  The criteria must be clear and objective so that the assessment of the event can be made easily by the organiser.  Where organisers cannot meet these conditions they would need to operate their activity within the requirements of the Act.
The criteria for exemption could include that: 

· the primary event must benefit the community or a section of the community including, for example, sports competitions (including fishing competitions and fun runs) and quiz nights.  These activities would have to be listed in the regulation to avoid ambiguity;  
· the outcome of the prize draw is determined wholly or partly by chance;

· the organisers of the spot prize draw must provide participants with certain information such as the timing of the prize draw;
· the spot prize draw/s must be a secondary or incidental part of an event; and
· the spot prize is not a prohibited prize under the Gambling (Prohibited Property) Regulations 2005 (these include weapons, alcohol, tobacco, taonga tūturu
 and vouchers for sexual services).  
The eligible events could still raise money for authorised purposes but would no longer require a licence when offering spot prize draws over $5000.  The events could be run by a society as well as an individual or commercial organisation for profit.  
Risks and benefits

Currently, for events that offer spot prize draws over $500, information must be provided to participants and, in the case of prizes over $5000, to the Department.  The information includes details of the prize draw, the organisers and timing.  This information provides transparency and integrity to the event and can also be audited by the Department.  Exempting spot prize draws from the Act means that organisers will no longer be required to provide this information.  If prizes change, or if the draw is not conducted, or the draw is not conducted in a fair manner, participants will no longer have the option to request the Department to audit the event.  To mitigate this risk, a requirement of the exemption could be to provide this information to participants as shown in the potential criteria above.
A further risk related to the legal framework is that by removing the Department’s oversight of this area, the option to reject licence applications by groups that may be considered unsuitable under the Act will no longer be available.  For example, motorcycle gangs involved in criminal activity have had licence applications rejected in the past for being unsuitable applicants.  By exempting spot prize draws from the Act, there is the opportunity for events to be tailored to the exemption, potentially encouraging unlawful activity (including, for example, money laundering).  The way the regulations are drafted may be able to mitigate some of this risk.
Another risk is that the level of fundraising money raised for the community may decrease as people and organisations realise the opportunity to personally or commercially profit from community events with spot prize draws included.  However, community events may also be less attractive to participate in if they are not raising money for charitable purposes, so it may be in organisers’ interests to continue to raise money for authorised purposes.
Criteria assessment
This option is consistent with the purposes of the Act.  The Department considers the risk of problem gambling activity associated with spot prize draws to be low.  Further, the Department and the Ministry of Health are not aware of people citing spot prize draws as a trigger or risk factor for problem gambling.  
The option is consistent with the Government Statement of Better Regulation, Less Regulation as it is removing potentially onerous requirements that adversely affect a sector of the community, but will leave in place the regulatory regime for activities that are not able to meet the conditions of the exemption.  The option also addresses the problem that commercial organisations face in that they are unable to legally run community events with spot prize draws.  It will also reduce the burdensome administrative requirements of obtaining a licence and collecting certain information to provide to the Department.  
7. Implementation

Implementation will depend on the option chosen.  If options 1 or 2 are chosen then there will be no implementation requirements.  If the preferred option goes ahead, regulations will be drafted specifying the criteria in which events will be exempt from the Act’s requirements and will come into effect as soon as possible (subject to approval, publication in the Gazette and the 28-day rule).
  
This consultation is your chance to submit your views on all the options including the potential regulations.  Further consultation with interested parties may occur during the drafting phase if necessary.  Information will be provided as needed to publicise any changes to the regulations. 
8. Monitoring, Evaluation and Review

The Department will monitor any changes made to regulations to ensure the desired result is achieved.  If necessary, such changes will be reviewed.
9. Your views 
The Department would like to know:

· what sort of events you organise or participate in that incorporate spot prize draws;

· if you are affected by the current requirements and how they affect you; 

· if you think spot prize draws should be excluded from the requirements of the Act and why or why not; 

· what are the costs and benefits of exempting activities from the definition of gambling;

· what are the potential criteria that would need to be met in order for an event with spot prize draws to qualify for the exemption;

· if there are increased risks associated with removing certain activities from the definition of gambling particularly in light of the Act’s purposes;

· what impact there might be on community groups and fundraising if an exemption was made;

· what could mitigate these potential risks including the criteria used to define the exemption;

· if there are other low-risk activities that are currently defined as gambling that should be included in the exempting regulations and why or why not; and

· if you think there are other ways of achieving the objectives?
To have your say on this matter, please send your submission to the Department by 4 April 2013.
Please note that all submissions may be made publicly available.  Even if you request confidentiality, we might have to release your submission at a later date if someone makes a request under the Official Information Act 1982.

Your submission can be sent in the following ways:

Email: spotprizes@dia.govt.nz 

Post:
 Policy Group

 Department of Internal Affairs


 PO Box 805


 Wellington 6140

 (Attn: Jayne Beggs)

� Society means an association of persons established and conducted entirely for purposes other than commercial purposes.


� Authorised purposes include: a charitable purpose; a non-commercial purpose that is beneficial to the whole or section of the community; promoting, controlling, and conducting race meetings under the Racing Act 2003, including the payment of stakes; and an electioneering purpose.


� Sales promotion schemes are gambling used by a “creator, distributor, or vendor of goods or services to promote the sale of those goods or services”  (section 4 of the Act); participation in the scheme requires the person to purchase goods or services at the usual retail price; the date or period over which the outcome of the gambling is determined must be clear; the outcome must be determined partly or wholly by chance; and the person must not be required to pay direct or indirect consideration other than to purchase the goods or services to be included in the scheme.


� For prize totals not exceeding $50,000, an application for a licence costs $102.22 and for prize totals equal to or exceeding $50,000, an application for a licence costs $722.71.


� Taonga tūturu is an object related to Māori culture, history or society that is more than 50 years old.


� Cabinet has a rule that regulations must not come into force until at least 28 days after they have been notified in the Gazette. The rule reflects the principle that the law should be available and capable of being understood before it comes into force.
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