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Content Warning:
The decisions of the Film and Literature Board of Review are formal legal documents of a semi-judicial body. For this reason, they must be made available in full. They do not contain images or examples of pornography. In descriptions of the material being assessed the Board needs to use language used in the material and needs to describe some images in general terms. Please be aware the decisions may contain reference to sexual themes, abuse, self-harm, suicide and other topics that may be upsetting. It is not advisable for young people or those under 18 years of the age to access this material unless accompanied by a parent or guardian.

	IN THE MATTER OF
	the Films, Videos and Publications Classification Act 1993

	AND
	

	IN THE MATTER OF
	An application under s47 by the New Zealand Police for a review of the publication(s) entitled Picture 1, Picture 2, Picture 3, Slide 1, Slide 2, Slide 3, and Slide 4


DECISION OF THE FILM AND LITERATURE BOARD OF REVIEW [REDACTED]
1. 
The Board met on 3 October 2014 to consider this application for review. 

2.
The members of the Board on this occasion were Dr D L Mathieson QC, President, Kate Davenport QC, Dr Gareth Schott, Sandra Gill and Eileen Swan. 
3.  
The police submitted 7 images for classification under the Films, Videos and Publications Classification Act 1993 by the Office of Film and Literature Classification, which classified all of them as not objectionable.  It decided that each image was not “reasonably capable of being regarded as sexual in nature.” 
4.
In advance of the hearing of the application for review written submissions were lodged on behalf of the NZ Police who had made the application, and by X, the young person in the images, and by Fraser Bowen, his [redacted], who is the adult portrayed in Pictures 1 and 3 and Slide 1.  X was 13 in the 1977-1978 period when the 7 photographic images were created.  He was clearly a “young person” for the purposes of the Act. Fraser Bowen, who was born on 12 January 1950, was aged either 27 or 28. 

5.
The written submissions from Messrs X and Bowen referred to in paragraph 4 contained allegations and counter-allegations and copious statements and comments by way of refutation.  Some of the topics covered were:
· the location of the beach;

· whether X’s parents knew of his proposed nudity;
· whether it was correct to interpret one photograph as showing X
“fleeing from the camera”;

· X’s motivation and psychological state in more recent years. 

6. 
The Board is obliged to ignore all the material referred to in paragraph 5.  It is in no position to adjudicate between rival interpretations of the facts. What it must do, and what it has done, is look at each of the visual images separately.  When looking at a particular image, it must examine the image both alone and “together with any other contents of the publication” (s 3(1A)(b)).  Each image constitutes a separate publication.    It is not entitled to have regard to any circumstances which are not portrayed in, or apparent from, that publication itself.  The Board is not entitled, for example, to investigate who took each photograph, or the motives of that person.  Geographic location is irrelevant except in so far as it appears in the photograph itself.  Subsequent actions by the police, or the workings of the criminal justice system, assuming them to be ascertainable, are also irrelevant to the Board’s statutory task. 
7.
The Board adopts the following brief descriptions of the 7 images by the police: 


Picture 1 - Shows X and Fraser Bowen jogging along a sandy beach towards the camera. Both are fully naked with genitals exposed. 


Picture 2 - Shows X sitting on top of a chilly bin on a sandy beach, facing the camera.  X is fully naked with his genitals exposed. 


Picture 3 - Shows Fraser Bowen standing on a sandy beach whilst X plays in the surf behind him. Both are fully naked with genitals exposed. 

Slide 1 - Shows X and Fraser Bowen standing hip deep in the surf on the sandy beach.  Both are fully naked with genitals exposed. 


Slide 2 - Shows X standing in the surf on the sandy beach, facing the camera, with his hands clasped. X is fully naked with his genitals exposed. 


Slide 3 - Shows X standing in the surf on the sandy beach, facing the camera, with his arms bent.  X is fully naked with his genitals exposed.

Slide 4 - Shows X standing in the surf on the sandy beach, facing the camera, with his arms by his side.  X is fully naked with his genitals exposed. 

8.
The Board acceded to a request from the Chief Censor, Dr Andrew Jack, that he should address the Board and is grateful to him for doing so.  Dr Jack did not raise any legal matter additional to the Office’s written submissions to the Board but he emphasised the importance of our decision.  Drawing on his long experiences, he emphasised that “we will see more cases like this”. 

9.
The first or “gateway” question is whether an image, taken by itself, deals with a matter such as sex.  The other subject matters in s 3(1) of the Act are presently irrelevant. Section 3(1A) goes on to provide: 

“Without limiting subsection (1), a publication deals with a matter such as sex for the purposes of that subsection if-

(a) the publication is or contains 1 or more visual images of 1 or more children or young persons who are nude or partially nude; and 

(b) those 1 or more visual images are, alone, or together with any other contents of the publication, reasonably capable of being regarded as sexual in nature.”

10.
The Board accepts, of course, as does the Office, that all 7 publications depict a young person who is “nude or partially nude”.  It entirely agrees with the Office that the inclusion of s 3(1A)(b) in the Act, which was inserted by s 4(1) of the Films, Videos, and Publications Classification Amendment Act 2005, indicates that depictions of mere nudity are not enough to bring a publication within the subject gateway of s. 3(1), and that some depictions of nudity cannot reasonably be regarded as sexual in nature.  Thus, for example, a nude person may be so far away from the camera that private parts are not discernible, or discernible only with difficulty by a viewer without a magnifying glass.  A nude person might be standing side on to the camera, or a partially nude person might be photographed with breasts (in the case of a female) or private parts covered over.  These are, of course, merely examples: there are many kinds and degrees of nudity, and whether the “reasonable capable” test mandated by paragraph (b) is satisfied will be a matter of judgment in each case. 
11.
The Chief Censor submits that: 


“To most people, to reasonable people, the publications simply depict two people unselfconsciously naked in a setting where nudity is neither unusual nor inappropriate.  It is likely that the majority of viewers would consider that these images would not be out of place in a family album.”

12.
The Board disagrees.  The statutory test is whether a publication is or is not “reasonably capable of being regarded as sexual in nature”.  It is dangerous to offer a paraphrased test and then apply that test instead.  The statutory test does not invite speculation as to what the majority of viewers would be likely to think.  The test is not whether an image would be out of place in a family album.  The true test does not permit the Board to consider the unrevealed “setting” – which may be, for instance, a nudist camp, or private property, or a place from which members of the public are excluded.  In particular, the test is not whether an image is sexual in nature but whether it is “reasonably capable of being regarded as sexual in nature.”  If an image makes it though that gateway, it is not to be automatically classified as objectionable: the Office and this Board must proceed to the separate issue posed by s 3(2), and if that is inapplicable, to the criteria set out in s 3(3) and (4). 
13.
The Board considers that all the images, with the exception of Picture 3, are reasonably capable of being regarded as sexual in nature.  In the case of Picture 1 and Slide 1, it has formed this view because of the combination of (a) the closeness of the people photographed to the camera and the prominence of their sexual organs, and (b) the evident close relationship between adult man and adolescent boy.  They are obviously engaged in joint and apparently pleasurable naked activity.  There is no basis for concluding that they are “unselfconsciously” naked: if it were proper to guess the opposite is more likely.  These pictures could be used by viewers as aids to sexual grooming – a major current phenomenon.  In the case of Picture 2 and Slides 1-4 it has formed this view because of the prominent focus on X’s sexual organs. 

14.
In the case of Picture 3, the Board takes a different view.  A lot of shadow reduces the explicitness, and it is insufficiently certain that the two people are sporting with each other. 

15.
Under s 3(2) a publication must be deemed to be objectionable if it either (a) promotes, or (b) supports, or (c) tends to promote, or (d) tends to support:


“(a) the exploitation of ….young persons …. for sexual purposes.”

16.
The Board holds that this test is satisfied.  It has not therefore gone on to consider the factors set out in s 3(3) and 3(4) which fall to be applied only in cases to which s 3(2) does not apply. Section 3(2) applies because each publication with the exception of Picture 3 tends to support the sexual exploitation of young persons either by encouraging the idea that a young male person’s naked body is sexually very attractive, or by being available for use as a tool in a sexual grooming process.  Picture 1 and Slide 1 additionally tend to celebrate the idea that it is normal for a naked adult male and a naked adolescent boy to frolic together.  Such an idea tends to facilitate exploitation. 

17.
The Office invokes the NZ Bill of Rights Act 1990, contending that to construe the publications here in question as “matters of sex” “would be counter to the clear words of the statute, and in disregard of the right to freedom of expression and the application” of that Act.  The Board does not accept this contention.  Its decision is based on the precise wording of the 1993 Act and the application of that wording to the 7 images.  The Bill of Rights Act has an important, but presently unhelpful, role to play when marginal cases are brought before the Board, or when words or phrases in the 1993 Act are capable of being construed in two or more ways, in which case that interpretation must be adopted which least interferes with freedom of expression.  Thus the provisions of the Bill of Rights Act are very significant when, for example, the Office or the Board is considering whether a publication is “dehumanising” in nature, or portrays “significant cruelty” or the Board is identifying “the purpose for which the publication is intended to be used”.  It may often be difficult to apply the test in s 3(1A)(b) of the 1993 Act, but that is very different from regarding it as ambiguous,  or capable of bearing both a wider and a narrower interpretation. 
18.
Each of the images with the exception of Picture 3 is classified as objectionable. 

19.
Pursuant to s 55 (i)(e) of the Act, the Board hereby directs the Classification Office to: 

(i)
Enter the Board’s decision on the register; and 



(ii)
Publish that decision in the next list produced in accordance with section 
 


40 of the Act, after the end of the month in which this direction is given. 


Dated at Waikanae this 15th day of October 2014 
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Dr D L Mathieson QC

President of the Board
