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Content Warning:
The decisions of the Film and Literature Board of Review are formal legal documents of a semi-judicial body. For this reason, they must be made available in full. They do not contain images or examples of pornography. In descriptions of the material being assessed the Board needs to use language used in the material and needs to describe some images in general terms. Please be aware the decisions may contain reference to sexual themes, abuse, self-harm, suicide and other topics that may be upsetting. It is not advisable for young people or those under 18 years of the age to access this material unless accompanied by a parent or guardian.

FILM AND LITERATURE BOARD OF REVIEW

	IN THE MATTER OF:
	The Films, Videos and Publications Classification Act 1993

	AND
	

	IN THE MATTER OF:
	An application under s47 by Applicant A for a review of the publication(s) entitled a011[1].jpg, 23820[1].jpg, 125058291717_160_213_1[1].jpg, 210551[1].jpg, 1254750025_160_231_1[1].jpg, 1260408311_160_213_1[1].jpg (Image Files) 


DECISION OF THE BOARD
1.
​Present 
 Dr D L Mathieson, President
Mr Garth Gallaway
Ms Eileen Swan
Ms Clare O’Leary 
Mr Michael Stephens 
2.  
​Hearing 
This application for a review is made by an applicant whose name has been suppressed at least until the end of his criminal trial.  The application has been considered on the papers.  Submissions were received from Mr Gary Turkington, counsel for the applicant, and from the Office of the Film and Literature Classification and the Crown. 

3.
The subject of the application is six computer files, each a “publication” in terms of the Act.  They are all visual records of the sexual abuse of females, all either girls or young persons. 

4.
The Board finds itself able in this case to deal with the images collectively.  However image 1101280.004 (1254750025_160_231_1[1].jpg) merits additional description and evaluation. 

5.
The Board holds that each of the six publications, which the Board has of course considered separately, deals with a “matter such as sex”.  Each contains a visual image of a child or young person who is nude or partially nude, and each image is “reasonably capable of being regarded as sexual in nature”: s3(1) and (1A) of the Act.  Each makes it through the gateway and each is deemed to be objectionable because it “promotes …. the exploitation of children, or young persons, or both for sexual purposes”: s3(2)(a) of the Act. 

6.
It is accordingly unnecessary to go on to consider the application of s3(3) and (4) to the images. 

7.
Mr Turkington submitted that none of these images is objectionable except possibly 1101280.002. 

8.
He refers to the female person in several of the images as “a woman”, and submits that there are not enough details to enable to Board to say that the image is that of a “young person” as opposed to an adult.  As for the female kneeling naked, not engaged in any sexual activity but with the words “throated” written across her chest – the special case referred to in paragraph 4 above – Mr Turkington asserts: “She is not a young person”. 

9.
The Board disagrees.  Each female in each image, it concludes (not without hesitation in one case) is a “young person”.  This conclusion is based on our close visual inspection of each image. “Young person” is not defined in the Act.  The definition for the different purposes of the Children, Young Persons, and Their Families Act 1989 is irrelevant and unhelpful.  As soon as an image is recognised as not being the image of an adult, it is an image of a child or a young person. The Act deals with “the exploitation of children or young persons”.  It is unnecessary to try and decide when a “child” becomes a “young person”.  It is unnecessary to fix the precise age of a particular young person, a task which the Board would find very subjective and difficult. 

10.
In any event, the Board reiterates what is has said before – if the statutory test is met, it matters not whether a young person is depicted as engaging in sexual activity or whether a young person is depicted at all.  To be classed as objectionable it is enough that the publication promotes the exploitation of children or young persons for sexual purposes.  There are four possibilities. An image may either (1) promote such exploitation, or (2) support such exploitation, or (3) tend to promote such exploitation, or (4) tend to support such exploitation. The distinction between promoting and supporting may sometimes be important but it is unnecessary to discuss that distinction in the present case, where each of the images falls within category (1): each actually promotes exploitation. 

11.
The Board now returns to the image mentioned in paragraph 4.  The image is clearly that of a female child, age uncertain. She is nude and in a kneeling position facing the camera.  It is a position of submission which suggests a readiness for sexual activity.  Alternatively, she has already been used in sexual activity.  There is a double bed behind her.  The word “throated”, which the Board agrees is slang for deep throat fellatio, appears in pink letters above her developing breasts, clearly written by someone else.  Below, a pink arrow points to a slotted line across her chest and then a smiley face.  The arrow implies “right down to here”. The child is shockingly presented as a sex object for males to enjoy, as someone in an abuser’s power.  The image, though not depicting any present sexual activity, clearly promotes the exploitation of children (or young) persons for sexual purposes. 

12.
Mr Turkington suggested that the issue as to exploitation or promotion might be viewed differently “had the images been pictured in different surroundings where ‘child sex’ was being promoted by advertisement in bars or tours.”  In the Board’s view their exploitative effect would merely be further emphasised by such advertisement.  There is no basis for glossing the statute with a requirement that there be “suggestive surroundings”.  Such a requirement, whether expressly or tacitly adopted by the Board, would emasculate the Act. 

13.
The Board agrees with the Chief Censor’s submission on behalf of the Office, and adopts paragraphs 24 and 25 of those submissions: 


“24. The purpose of all the images is to arouse feelings of sexual desire by linking girls with adult forms of sexual activity and desirability, perpetuating the idea that children and young persons may be used by adults for sexual gratification.  The files give the idea that girls are sexually accessible, and encourage viewers to pursue a sexual interest in children or young persons by presenting them as legitimate subjects for adult sexual interest.  As computer image files, the publications are capable of wide distribution or trade among like-minded individuals. 


25. They present sexually exploitative images of girls that are clearly intended to be sexually titillating and arousing to persons with a prurient interest in children and young persons.  The deliberate and focused way in which the girls are captured encourages the viewer to see them as sexually desirable and readily available for sexual purposes.  By presenting girls as sexual objects that may be used for adult sexual gratification, the publications strengthen a sexual interest in vulnerable children and young persons and encourage their sexual exploitation.” 

14.
The Board agrees with the Crown’s submission that “given the ease with which file sharing can occur, publication would make these images available to a wide audience and thereby further encourage and advance the idea that young persons are sexually available and titillating to adults.” 

15.
All six images are objectionable. 

16.
In terms of the NZ Bill of Rights Act 1990 these classifications are in the Board’s opinion a demonstrably justified and reasonable limit on the freedom of expression. 

17.
Pursuant to s55(1)(c) of the Act, the Board hereby directs the Classification Office - 

(i)
To enter the Board’s decision on the register; and 



(ii)
To publish that decision in the next list produced in accordance with section 40 
     of the Act, after the end of the month in which this direction is given. 



Dated: 









Dr Don Mathieson 

 










President 

