	

	Commitment Agreement

	

	

	PARTIES
[Insert Council name]
[Insert Council name]
[Insert Council name]Notes for using this template:
· While many councils will have already signed commitment agreements in order to submit their Water Services Delivery Plans by 3 September 2025 as required, the Local Government (Water Services) Act 2025 provides for a council to make a structural change to the provision of water services in its district at a later date.  Certain councils will also be required to submit five-yearly Water Services Delivery Plans, which may propose new water services delivery models or arrangements.  Councils proposing a joint water service provider arrangement in the future may wish to use this template to formalise a commitment to working together in relation to the development of a joint water service provider arrangement.  This will provide all stakeholders increased certainty and clarity to help progress their collaborative activities.
· Have a go at preparing a first draft of this Agreement by completing Schedule 1 (Agreement Details), using the drafting notes highlighted in yellow to assist you.  Please note that this Agreement will create legally binding obligations between the parties, so it is important to ensure that all parties can comply with any obligations included in the Agreement.
· For further guidance in preparing this template, please refer to the Guidance Material – Council Commitment Agreement Template for more information.










	

0   *   
Contents
Schedule 1	3
Agreement Details	3
Schedule 2	5
Agreement Terms and Conditions	5
1.	Definitions and interpretation	5
2.	Project OVERVIEW	7
3.	KEY ACTIVITIES	8
4.	Project Governance	10
5.	Cost sharing	11
6.	Term	12
7.	Dispute resolution	13
8.	Confidentiality And Information Disclosure	15
9.	Intellectual Property Rights	15
10.	Notices	16
11.	General	16
Schedule 3	18
Scope and Project Plan	18
Schedule 4	19
Funding Commitment Plan	19
Schedule 5	20
Commercial Terms Sheet	20







	1

AGREEMENT dated 			2024


PARTIES
[Insert Council name]
[Insert Council name]
[Insert Council name]
together, the "Councils".
INTRODUCTION
A.	The Councils commit to working together to develop a joint water services delivery model for the provision of water services for each Council's community.
B.	Each Council agrees to undertake the activities and responsibilities allocated to it in this agreement to achieve the Objectives.
C.	The Council have entered into this agreement to record the terms of their commitment to achieve the joint water services delivery model and Objectives.


Signatures
	SIGNED for and on behalf of

[INSERT]
By:
	

	
	
	

	Signature of Authorised Signatory
	
	Signature of Authorised Signatory

	
	
	

	Name of Authorised Signatory
	
	Name of Authorised Signatory

	
	
	

	Date
	
	Date




	[INSERT]
By:
	

	
	
	

	Signature of Authorised Signatory
	
	Signature of Authorised Signatory

	
	
	

	Name of Authorised Signatory
	
	Name of Authorised Signatory

	
	
	

	Date
	
	Date




	[INSERT]
By:
	

	
	
	

	Signature of Authorised Signatory
	
	Signature of Authorised Signatory

	
	
	

	Name of Authorised Signatory
	
	Name of Authorised Signatory

	
	
	

	Date
	
	Date





[bookmark: _Toc184301440]
[bookmark: _Toc184301441]Agreement Details

	Commencement Date
(Clause 6.1, Schedule 2)
	[Insert Commencement Date OR specify that: This agreement commences on the date it is last signed by all Councils.]

	Expiry Date
(Clause 6.1, Schedule 2)
	This agreement expires on: 
[Option 1:  acceptance of the new joint WSDP in accordance with the LG(WS) Act] OR 
[Option 2:  establishment/amendment of the WO in accordance with LG(WS) Act].

	Service Areas
(Background A)
	[Insert applicable Services Areas covered by the Councils]

	Councils Executive Group
(Clause 4, Schedule 2)
	Members:  The members of the Councils Executive Group are:	Comment by Author: Drafting note:  Councils to insert the names and/or roles of members of the Councils Executive Group.  
[Insert Council] Council member:  [Insert member name (one member per Council)]
[Insert Council] Council member:  [Insert member name (one member per Council)]
[Insert Council] Council member:  [Insert member name (one member per Council)]

Meetings:  The Council Executive Group will meet [insert frequency].	Comment by Author: Drafting note:  Councils to specify how frequently the Councils Executive Group will meet.  Suggest two monthly or three monthly.


	Project Steering Group
(Clause 4, Schedule 2)
	Members:  The members of the Project Steering Group are:	Comment by Author: Drafting note:  Councils to insert the names and/or roles of members of the Project Steering Group.
[Insert Council] Council member:  [Insert member name (one member per Council)]
[Insert Council] Council member:  [Insert member name (one member per Council)]
[Insert Council] Council member:  [Insert member name (one member per Council)]

Meetings:  The Project Steering Group will meet [insert frequency].	Comment by Author: Drafting note:  Councils to specify how frequently the Project Steering Group will meet.  Suggest two monthly or three monthly.

Project Budget:  The Project Steering Group is required to approve any Project Budget that exceed [$insert].	Comment by Author: Drafting note:  Councils to specify what financial threshold can be approved by the Project Steering Group.


	Project Team
(clause 4 and 5.4, Schedule 2)
	Members:  The members of the Project Team are:	Comment by Author: Drafting note:  Councils to insert the names and/or roles of members of the Project Team.
[Insert Council] Council member:  [Insert member name (one member per Council)]
[Insert Council] Council member:  [Insert member name (one member per Council)]
[Insert Council] Council member:  [Insert member name (one member per Council)]
Meetings:  The Project Team will meet [insert frequency].	Comment by Author: Drafting note:  Councils to specify how frequently the Council Team will meet.  Suggest two monthly or three monthly.
Project Budget:  The Project Team has delegated authority to approve the Project Budget in respect of costs up to [$insert].  Costs that exceed this amount will require approval by the PSG.	Comment by Author: Drafting note:  Councils to specify what financial threshold can be approved by the Project Team and what requires escalation to the Project Steering Group.

	Commercial Terms Sheet [OPTIONAL]
(clause 4.7, Schedule 5)
	[Optional:  The Councils will finalise the commercial terms sheet by [insert date].

	Project Funding 
(clause 5.2, Schedule 2)
	Each Council will contribute an Initial Contribution of [$insert].	Comment by Author: Drafting note:  Councils to consider what the initial fund contribution for the project’s activities will be.

	Address for notices
(clause 10, Schedule 2)
	[Council]
	[Council]

	
	[insert physical and postal address details of Council]
Email:  [Insert details]
Attention:  [Insert details]
	[insert physical and postal address details of Council]
Email:  [Insert details]
Attention:  [Insert details]

	
	[Council]
	

	
	[insert physical and postal address details of Council]
Email:  [Insert details]
Attention:  [Insert details]
	







[bookmark: _Toc184300580][bookmark: _Toc184301031][bookmark: _Toc184301137][bookmark: _Toc184301324][bookmark: _Toc184301383][bookmark: _Toc184301442][bookmark: _Toc184300581][bookmark: _Toc184301032][bookmark: _Toc184301138][bookmark: _Toc184301325][bookmark: _Toc184301384][bookmark: _Toc184301443][bookmark: _Toc184300582][bookmark: _Toc184301033][bookmark: _Toc184301139][bookmark: _Toc184301326][bookmark: _Toc184301385][bookmark: _Toc184301444][bookmark: _Toc184300583][bookmark: _Toc184301034][bookmark: _Toc184301140][bookmark: _Toc184301327][bookmark: _Toc184301386][bookmark: _Toc184301445][bookmark: _Toc184300613][bookmark: _Toc184301064][bookmark: _Toc184301170][bookmark: _Toc184301357][bookmark: _Toc184301416][bookmark: _Toc184301475][bookmark: _Toc184300614][bookmark: _Toc184301065][bookmark: _Toc184301171][bookmark: _Toc184301358][bookmark: _Toc184301417][bookmark: _Toc184301476][bookmark: _Toc184301477]
[bookmark: _Toc184301478]Agreement Terms and Conditions
[bookmark: _Toc178345979][bookmark: _Toc184301479][bookmark: _Toc178345973]Definitions and interpretation 
Definitions:  In this agreement the following definitions apply:
"Agreement Details" means Schedule 1 of this agreement.
"Business Day" means any day other than a Saturday, Sunday or a statutory public holiday in the Service Area(s) identified in the Agreement Details, New Zealand.
"Commencement Date" has the meaning given to that term in the Agreement Details.
"Confidential Information" means any of the following (whenever it was obtained):
all information of a confidential nature (reasonably determined) obtained by one Council from another Council under or in connection with this agreement;
all information relating to the operations and affairs of another Council; and
all information obtained by a Council in respect of all activities or information undertaken, produced or discussed under the umbrella of the Project.
"Councils" means the councils who are named as counterparties to this agreement and who continue to be a participant of this agreement. 
"Existing Material" means, in respect of any Council, all documentation and other materials used or provided by the Council under or in connection with this agreement that are:
0. owned by, or licensed to, that Council prior to the date of this agreement; or
0. developed independently from this agreement by that Council, and that are not developed, commissioned or created under or in connection with this agreement.
"Expiry Date" has the meaning given to that term in the Agreement Details.
"Initial Contribution" has the meaning given to that term in the Agreement Details.
"Intellectual Property Rights" means, in respect of any person, all intellectual and industrial property rights and interests (including common law rights and interests) owned or held by that person, or lawfully used by that person, including:
(a)	patents, trade marks, service marks, copyright, registered designs, trade names, symbols and logos;
(b)	patent applications and applications to register trade marks, service marks and designs; and
(c)	formulae, methods, plans, data, drawings, specifications, characteristics, equipment, designs, inventions, discoveries, improvements, know-how, experience, software products, trade secrets, price lists, costings, brochures and other information used by that person.
"LGOIMA" means the Local Government Official Information and Meetings Act 1987.
"LG(WS) Act" means the Local Government (Water Services) Act 2005.
"Objectives" has the meaning given to that term in clause 2.1.
"Scope and Project Plan" has the meaning given to that term in clause 4.6(a).
"WO" means the water organisation (as defined in the LG(WS) Act) to be established by the parties to this agreement.
"WSDP" means a water services delivery plan as that term is defined in section 77 of the LG(WS) Act.
Interpretation:  In this agreement unless the context otherwise requires:
headings are for convenience only and do not affect interpretation;
the singular includes the plural and vice versa, and a gender includes other genders;
another grammatical form of a defined word or expression has a corresponding meaning;
reference to a party, person or entity includes:
an individual, firm, company, trust, partnership, joint venture, association, corporation, body corporate, , estate, state, government or any agency thereof, municipal or local authority and any other entity, whether incorporated or not (in each case whether or not having a separate legal personality); and 
an employee, agent, successor, permitted assign, executor, administrator or other representative of such party, person or entity.
a reference to dollars or $ is to New Zealand currency and excludes every tax and duty;
a reference to a clause or schedule is to a clause or schedule of this agreement;
a reference to a statute, ordinance, code or other law includes regulations and other instruments under it and consolidations, amendments, re-enactments or replacements of any of them;
references to the word 'include' or 'including' are to be construed without limitation; 
references to any form of law is to New Zealand law, including as amended or re-enacted;
a reference to a document or instrument includes reference to that document or instrument as novated, altered, supplemented, or replaced from time to time;
"written" and "in writing" include any means of reproducing words, figures or symbols in a tangible and visible form; 
any obligation falling due for performance on or by a day other than a Business Day shall be performed on or by the Business Day immediately following that day; and 
[bookmark: _Hlk181952108]an obligation not to do something includes an obligation not to allow or cause that thing to be done.
[bookmark: _Toc184301480]Project OVERVIEW
[bookmark: _Ref178348528]Objectives:  The key objectives of this agreement ("Objectives") are:
for the Councils to continue to work closely, collaboratively and successfully to develop and plan a joint water services delivery arrangement, or support other decisions about structural arrangements that are relevant to water services delivery[footnoteRef:1], that meets: [1:  As referred to in section 27 of the LGWSA] 

each Council's needs and objectives for their respective communities, and 
the related requirements under the LG(WS) Act;
to enable the Councils to consider how they would work together in a way that facilitates an effective and efficient use of the Councils' resources, providing optimum benefit to the parties' ratepayers.
Relationship principles:  The Councils will:
work together collaboratively and in good faith;
ensure communication between them is open, proactive, transparent and inclusive, to avoid any surprises;
make every effort to understand the other Council's needs and objectives for the joint water services delivery model, and make all reasonable endeavours to ensure the joint water services delivery model meets such needs and objectives;
raise any issues that arise in connection with this agreement at the earliest opportunity, for joint resolution; 
resolve disagreements between them promptly and amicably; and
as a courtesy and in the interest of clear and consistent communication, consult with the other Councils before commenting publicly on the joint water services delivery model or this agreement.
[bookmark: _Toc178345974][bookmark: _Toc184301481]KEY ACTIVITIES
Council responsibilities:  Each Council will:
work with the other Councils to:
develop and document the Council's technical, operational, legal and other requirements for the joint water services delivery model ("Requirements") and to agree reasonable and realistic timeframes for delivery of the joint water services delivery model; and
plan and design the joint water services delivery model to meet the Requirements, including at such time(s) required by the other Councils;
make decisions in relation to matters for the project, within the indicative timeframes listed in the Scope and Project Plan;
provide subject matter experts where relevant to assist with the development and design of the joint water services delivery model;
provide a dedicated single point of contact for that Council for the management of the project delivery (ideally a project manager, who will also be the person authorised to make decisions (for example, approvals of proposed public comments on the project) on behalf of that Council);
provide a dedicated and senior level ‘sponsor’ for the project;
attend those meetings agreed by the Councils as appropriate or necessary for the effective governance of and/or the delivery of the joint water services delivery model;
where there are any changes in Government policy or direction, which affects the purposes and activities of this agreement, inform the other Councils of those changes at the earliest possible opportunity thereafter, and the Councils agree to renegotiate, where necessary, any aspects of this agreement that has been or will be affected by this policy change.
fund and provide resources to undertake the project under this Agreement; and
be responsible for complying with any requirements to undertake consultation or reporting in respect of its own council and local government processes.
Council individual responsibilities not affected:  Each Council acknowledges that the Councils' commitment to the obligations under this agreement does not limit or pre-empt each Council's own obligations as local government authorities at law, including in respect of decision-making responsibility and public consultation obligations.
Lead council responsibilities:  
The Councils unanimously agree that the [insert] Council will be the project lead ("Lead Council") with the following responsibilities:	Comment by Author: Drafting note:  Councils to consider if one Council will be the lead Council to facilitate and manage the activities of the Councils.  Councils may wish to include a timeframe for when the lead Council will be changed under subclause (b).
managing project expenditure and tracking against the Project Budget; 
preparing agendas and scheduling governance meetings for the project; and
preparing reporting for governance meetings for the project.
The Project Steering Group ("PSG") may, from time to time, agree to replace the Lead Council, after which time, the relevant Council will assume the responsibilities of the Lead Council under this Agreement.
Development expectations and timelines: 
Each Council acknowledges that the other Council(s) will be providing funding and resources to develop and design the joint water services delivery model, and has an interest in ensuring a consistency of approach in the development and design of the joint water services delivery model.  
Accordingly, any Council may submit a request to the other Council(s), for consideration and agreement by all the Councils, to:
adjust expected timelines and/or reprioritise resources allocated to the development and design of the joint water services delivery model as necessary to manage resource and funding constraints, subject to not compromising the achievement of the Objectives; and/or
change the Requirements that are not reasonably viable in order for a Council to meet its own needs, and the Councils will work together to agree and implement any agreed change to the joint water services delivery model, including any consequential changes to the Requirements for that joint water services delivery model.
[bookmark: _Ref178331249][bookmark: _Ref178689054]Project communications:  The Councils agree that media releases, public announcements and public disclosures by any Council relating to this agreement or its subject matter (including informational or promotional, but not including any announcement intended solely for internal distribution or any disclosure required by legal, accounting or regulatory requirements beyond the reasonable control of such Council) shall be co-ordinated with, and approved by, all Councils, provided that this does not apply to any media release, public announcement or public disclosure made by a Council (the "Announcing Council"):
(a) which does not identify any other Council to this agreement; or
(b) about the Announcing Council's business and operations or the Announcing Council's Confidential Information, excluding anything about or in connection with this agreement.
Government communications:  The Councils agree that no Council may communicate directly with the Department of Internal Affairs in relation to the content of this Agreement without the prior written consent of the other Councils.
[bookmark: _Ref181884811][bookmark: _Ref181886421][bookmark: _Toc184301482]Project Governance
Governance structure:  The governance model for the project comprises the following:
Councils Executive Group ("CEG");
Project Steering Group ("PSG"); and
Project Team.
Decisions made by the governance groups:  
Each Council will be responsible for their own decision-making using the Project Team’s advice and assistance.  
The CEG, PSG, and Project Team will make decisions on a consensus basis.  
Where consensus is not possible, decisions will be made by the majority, or alternatively escalated to the next governance level, with final decisions to be made by the Council members of the CEG.
Meeting administration:  Each of the governance meetings will be scheduled by the Lead Council, who will circulate agenda items and decisions to be discussed ahead of the meeting date.
Councils Executive Group:  The CEG shall be responsible for:
overseeing the executive direction of the project;
addressing issues that have been escalated to it by the PSG; and
keeping informed on the project by information provided from the Project Team.
Project Steering Group:  The PSG shall be responsible for:
providing strategic directions and decisions on the project;
addressing issues that have been escalated to it by the Project Team;
reviewing and approving any proposed changes the direction of the project;
appointing members to the Project Team;
ensuring the strategic direction of the project continues to align with the Objectives and each Council’s obligations under this agreement; and
approving the Project Budget.
Project Team:  The Project Team shall be responsible for: 
[bookmark: _Ref184301194]preparing a detailed scope of work and project plan (including project milestones) to deliver on the Objectives ("Scope and Project Plan"). The Scope and Project plan may take the form set out in Schedule 3.  The project plan and progress against the Scope and Project plan will be reported to the PSG and CEG on a monthly basis;
developing and maintaining a Project Budget;
engaging external expertise as required;
preparing stakeholder/engagement framework ensuring all appropriate parties are included on an ongoing basis;
preparing and attending workshops with the Councils' elected members as required to achieve the project and Objectives;
preparing consultation packs in collaboration with individual Councils to support each Council's required consultation processes; 
running and/or supporting consultation processes as required;
developing a joint WSDP in accordance with legislative requirements and each Council's requirements (if applicable);
approving the Project Budget in respect of costs that are up to [insert]/[the amount specified in the Agreement Details]; and
any of matters required under a terms of reference agreed for the Project Team.
[bookmark: _Ref183425973]Commercial Terms Sheet [OPTIONAL]:  The parties agree to work in good faith to complete the terms sheet set out at Schedule 5 that will outline the key commercial terms relating to the WO.  The terms sheet shall be finalised by no later than the date specified in Schedule 1.
[bookmark: _Toc184299954][bookmark: _Toc184300621][bookmark: _Toc184301072][bookmark: _Toc184301178][bookmark: _Toc184301365][bookmark: _Toc184301424][bookmark: _Toc184301483][bookmark: _Ref178182039][bookmark: _Toc178345975][bookmark: _Toc184301484]Cost sharing
Cost sharing principles:  The Councils agree to fund the costs of the project in equal parts in accordance with the amounts and frequency of cost contributions agreed by the governance group for the project under clause 5.2.  For example, costs shared between four Councils will be split 25% each, costs shared between three councils will be split 33.3% each.
[bookmark: _Ref178615907]Project funding:  By no later than [20] Business Days after the date of this agreement, the Councils will (through the Project Team) prepare a project funding budget for approval by the PSG, that covers:
the Initial Contribution for the activities under this agreement; 
the ongoing contribution by the Councils for the ongoing costs of the Project; and
costs for the Lead Council to provide a project lead for the duration of the Project; and
costs for any internal and external consultants (preapproved by the PSG in each instance), 
(together, the "Project Budget").
Project Budget:  The Councils agree that the Project Team will record the Project Budget in the form set out in Schedule 4, or such other form as the Project Team determines.
[bookmark: _Ref181887150]Project Team delegation:  The Project Team will have delegated authority to spend up to the approved Project Budget.  Costs that exceed the approved Project Budget will require approval by the PSG. 
Council Exit:  If a Council exits this agreement, that Council remains responsible for their share of all costs incurred up to that date, including any committed costs which cannot be mitigated by the remaining participating Councils.  [Insert details of any financial implications resulting from a council exiting the planning for a joint water services delivery model, and whether there should be any consequences regarding continuing to contribute to any costs that cannot be avoided.]	Comment by Author: Drafting note:  Councils to consider if there should be any financial implications resulting from a Council exiting the planning for a joint operating model, and whether there should be any consequences regarding continuing to contribute to any costs that cannot be avoided.	Comment by Author: Drafting note:  If a Council decides (for any reason) to withdraw from this agreement (and the joint operating model) under clause 6.3, that Council shall (upon being invoiced by the other Councils) reimburse the other Councils all of the costs previously incurred by those other Councils respectively (including these Councils' shares of the Initial Contribution paid by those Councils).
[bookmark: _Toc178345976][bookmark: _Toc184301485]Term
[bookmark: _Ref181883284]Term:  This agreement commences on the Commencement Date and continues until the Expiry Date, unless terminated earlier by all Councils in accordance with clause 6.2.
[bookmark: _Ref178260501]Termination by agreement:  This agreement may be terminated at any time with immediate effect by agreement of all current Councils to this agreement for any reason, including if there is a material change of law or policy direction that affects the Councils' obligations under the LG(WS) Act.
[bookmark: _Ref178332034]Council withdrawal:  
[bookmark: _Ref178786178]Subject to clauses 5 and 6.3(b), any Council may withdraw its participation in this agreement at any time immediately by giving written notice to the other Councils. 
[bookmark: _Ref178331197]Before a Council exercises its withdrawal right under subclause (a), that Council must use reasonable endeavours to: 
provide as early as possible notification to the other Councils that the Council is considering, or intending to withdraw from the Project, including to provide the other Council(s) with sufficient time to respond to and agree on any public releases in accordance with clause 3.5; and 
provide the other Council(s) an explanation for the withdrawing Council's reason(s) for the withdrawal.
Where any Council breaches a material obligation, or persistently does not perform its obligations, under this agreement, then the other Council(s) may request that such Council withdraws its participation from this agreement, in which case the parties will promptly discuss the next steps following such request.	Comment by Author: Drafting note:  Councils to confirm that other Councils can request one Council that is not performing its obligations to withdraw from this agreement.
Effect of termination:  In addition to any other rights, powers or remedies a Council may have under this agreement or at law:
[bookmark: _Ref178328847]if this agreement ends or is terminated, the following will apply:
each Council is released from its obligations under this agreement, except clauses [insert] that shall survive expiry or termination of this agreement;	Comment by Author: Drafting note:  Clauses which survive termination to be listed once agreement is in its final form.
each Council retains the rights and obligations it has accrued under this agreement as at the date of expiry or termination; and
each Council must return any Confidential Information of another Council in its possession to that other Council or, if requested by the other Council, destroy the Confidential Information, except to the extent that it is required to retain the Confidential Information in order to meet its legal, contractual and governance obligations.
if a Council withdraws its participation in this agreement:
clause 6.4(a) will apply only in respect of that Council; and
this agreement continues in force as between the remaining Councils.
[bookmark: _Toc179962007][bookmark: _Toc181862732][bookmark: _Toc184301486][bookmark: _Toc178345977]Dispute resolution
[bookmark: _Toc179962009][bookmark: _Ref181955468][bookmark: _Ref179962056]Notice in writing:  If a Council claims that a dispute has arisen, that Council must give written notice to the other Councils(s).  The written notice must specify the nature of the dispute.
[bookmark: _Toc179962011][bookmark: _Ref181955479][bookmark: _Ref179962064]Negotiation:  
On receipt of a notice delivered in accordance with clause 7.1 and before any Council may refer a dispute to mediation, the Representatives must, in good faith and acting reasonably, do their best to resolve the dispute quickly and efficiently through negotiation.
If any Representative considers that the dispute is not being resolved in a timely manner, such Representative may serve written notice on the other parties' Representatives to escalate the dispute to the Chief Executives or equivalent (where the Representatives are not the Chief Executive or equivalent) of the applicable Councils for resolution.
If the dispute has not been resolved within 20 Business Days (or within such other period as agreed by the Councils) of the date of the notice referred to in clause 7.2, any Council may submit the dispute to mediation.
[bookmark: _Toc179962012]Mediation:  
If the Councils do not resolve the dispute by negotiation, the Councils must, in good faith and acting reasonably, do their best to resolve the dispute by participating in mediation with an independent mediator.
If the Councils do not agree on a mediator, then the mediator will be appointed by the New Zealand Dispute Resolution Centre.
The Councils must mediate the dispute in accordance with principles agreed between them or, if no agreement can be reached, the New Zealand Dispute Resolution Centre Mediation Rules.
Unless the Councils agree otherwise, the mediator's fee and any other costs of the mediation itself (such as for venue hire or refreshments) will be shared equally between the parties, but the parties will each pay their own costs of preparing for and participating in the mediation (such as for travel and legal representation).
[bookmark: _Ref181955493][bookmark: _Toc179962013]Arbitration
If the dispute has not been resolved within 40 Business Days (or within such other period as agreed by the parties) of the dispute being referred to mediation, any Council (the "Initiating Council") may refer such dispute to binding arbitration by issuing a written notice ("Arbitration Notice") to the other Council(s) (together with the Initiating Council, the "Disputing Council(s)") for final resolution in accordance with the provisions of this clause 7.4 and in accordance with the provisions of the Rules of Arbitration of the New Zealand Dispute Resolution Centre, as amended or modified from time to time ("NZDRC Rules").
The arbitral panel shall consist of one arbitrator.  The arbitrator will be appointed by the agreement of the Disputing Council(s) or, failing agreement within 10 Business Days of the date of the Arbitration Notice, in accordance with the NZDRC Rules.
[bookmark: _Ref181877850]The seat of arbitration shall be [place], New Zealand and the arbitration shall be conducted in the English language.
The award of the arbitration shall be in writing and must include reasons for the decision.
The award of the arbitration shall be final and binding on the Councils.  No Council may appeal to the High Court under Clause 5 of the Second Schedule of the Arbitration Act 1996 on any question of law arising out of an award.
The award shall allocate or apportion the costs of the arbitration as the arbitrator deems fair.
Neither the existence of any dispute nor the fact that any arbitration is pending hereunder shall relieve any of the Councils of their respective obligations under this agreement.  
Implementation of agreement:  The Councils must do whatever is reasonably necessary to put into effect any negotiated or mediated agreement, arbitral award or other resolution.  This includes exercising voting rights and other powers as required.
[bookmark: _Toc179962014]Rights and obligations during a dispute:  During a dispute, each Council must continue to perform its obligations under this agreement.
[bookmark: _Toc179962015]Interlocutory relief and right to terminate:  This clause does not restrict or limit the right of a Council to obtain interlocutory relief, or to immediately terminate this agreement where this agreement provides such a right.
[bookmark: _Toc184301487]Confidentiality And Information Disclosure
Confidentiality:  Each Council will keep confidential and secure all Confidential Information, and no Council shall disclose the other Councils' Confidential information to any person, or use the other Councils' Confidential Information, other than:
[bookmark: _Hlk120545275]to the extent that use or disclosure is necessary for the purposes of giving effect to or exercising the rights and benefits of this agreement (which for the purpose of each Council, may involve disclosure to that council's elected members and staff);
if the discloser of the information has obtained the prior written approval of the providing Council to the use or disclosure;
if the use or disclosure is required by law including under the Local Government Official Information and Meetings Act 1987 ("LGOIMA"), or the Local Government Act 2002, provided that prior to that Council making a disclosure, that Council will use reasonable endeavours to promptly consult in good faith with the other Councils: 
regarding the requirement under which that Council is required to disclose the Confidential Information; and 
so that the other Councils are informed to arrive at a view on whether those Councils would also be required to make such disclosure if a request is made of them; or
in relation to disclosure, if the information has already become public, other than through a breach of the obligation of confidentiality by one of the Councils.
LGOIMA: Each Council acknowledges that the other Council(s) are subject to the LGOIMA.  Accordingly, notwithstanding anything else in this agreement, each Council agrees to cooperate fully in providing the other Council(s) with any documents or other information that the other Council is required to provide pursuant to a request made under the LGOIMA.
[bookmark: _Toc184301488][bookmark: _Toc178345978]Intellectual Property Rights
Existing Intellectual Property Rights:  Notwithstanding any of the provisions of this agreement, each Council or its licensors retain ownership of all Intellectual Property Rights, including in Existing Material belonging to that Council or its licensors at the Commencement Date ("Existing Intellectual Property Rights").
New Intellectual Property Rights:  Any new Intellectual Property Rights which are created as a result of, or in connection with, the provision of the Services or Deliverables, or otherwise in connection with this agreement, shall be jointly owned by the Councils, unless otherwise agreed by the parties.
Licence:  If any Council's Existing Intellectual Property Rights is included in any new Intellectual Property Rights, then that Council grants to the other Council(s) and the other Councils accept, a worldwide, perpetual, non-exclusive, transferable, sub-licensable licence during the term of this agreement to use the Council's Existing Material for the purposes relating to giving effect to and performing its obligations under this agreement.  That licence will expire immediately on expiry or termination of this agreement.
[bookmark: _Toc179962027][bookmark: _Toc181862734][bookmark: _Ref181969374][bookmark: _Toc184301489][bookmark: _Toc179962028][bookmark: _Ref181877927]Notices
Giving notices:  Any notice or communication given to a Council under this agreement is only given if it is in writing and sent in one of the following ways:
Delivered or posted to that Council at its address and marked for the attention of the relevant department or officer (if any) set out in Schedule 1.
Emailed to that Council at its email address and marked for the attention of the representative set out in Schedule 1.
[bookmark: _Toc179962029]Change of details:  If a Council gives the other Council three Business Days' notice of a change of its postal address or email address, any notice or communication is only given by that other Council if it is delivered, posted or emailed to the latest postal address or email address.
[bookmark: _Toc179962030]Time notice is given:  Any notice or communication is to be treated as given at the following time:
If it is delivered, when it is left at the relevant address.
If it is sent by post, five Business Days after it is posted.
If it is sent by email, when it is received in readable form addressed in the manner specified above.
However, if any notice or communication is given, on a day that is not a Business Day or after 5pm on a Business Day, in the place of the Council to whom it is sent it is to be treated as having been given at the beginning of the next Business Day.
[bookmark: _Toc184301490]General
No partnership, joint venture:  Nothing in this agreement shall create or evidence any partnership, joint venture, agency, trust or employer/employee relationship between any of the Councils, and a Council may not make, or allow to be made, any representation that any such relationship exists between any of the Councils.  A Council shall not have authority to act for, or to incur any obligation on behalf of, any other Shareholder, except as expressly provided for in this agreement.
[bookmark: _Hlk181953653]No privity:  Other than as expressly provided for in this agreement, this agreement is not intended to confer a benefit on any person or class of persons who is not a party to it.    
Counterparts:  This agreement is deemed to be signed by a Council if that Council has signed or attached that Council's signature to any of the following formats of this agreement:
an original; 
a photocopy; or
an electronic copy,
and if every Council has signed or attached that Council's signature to any such format and delivered it to the other Council(s), the executed formats shall together constitute a single binding agreement between the Councils.
[bookmark: _Toc179962034]Entire agreement:  This agreement contains everything the parties have agreed in relation to the subject matter it deals with.  No Council can rely on an earlier written agreement or anything said or done by or on behalf of another Council before this agreement was executed.
Severance:  If any provision of this agreement is, or becomes unenforceable, illegal or invalid for any reason it shall be deemed to be severed from this agreement without affecting the validity of the remainder of this agreement and shall not affect the enforceability, legality, validity or application of any other provision of this agreement.
Further assurance: Each Council shall make all applications, execute all documents and do or procure all other acts and things reasonably required to implement and to carry out its obligations under, and the intention of, this agreement.
Variation:  No variation of this agreement will be of any force or effect unless it is in writing and signed by each Council to this agreement.
Assignments and transfer:  A Council must not assign or transfer any of its rights or obligations under this agreement without the prior written consent of the other Council(s).
Costs:  Except as otherwise set out in this agreement, each Council must pay its own costs and expenses, including legal costs and expenses, in relation to preparing, negotiating, executing and completing this agreement and any document related to this agreement.
Waivers: 
[bookmark: _Hlk181953065]A waiver of any right, power or remedy under this agreement must be in writing signed by the Council granting it.  A waiver only affects the particular right, obligation or breach for which it is given.  It is not an implied waiver of any other right, obligation or breach or an implied waiver of that right, obligation or breach on any other occasion.
The fact that a Council fails to do, or delays in doing, something the Council is entitled to do under this agreement does not amount to a waiver.
[bookmark: _Hlk181952736]Governing law:  This agreement is governed by the laws of New Zealand and the Councils submit to the non-exclusive jurisdiction of the courts of New Zealand in respect of any dispute or proceeding arising out of this agreement.


[bookmark: _Toc178345980][bookmark: _Toc181887249][bookmark: _Toc184301491]
[bookmark: _Toc184301492]Scope and Project Plan 

	Activities and Decisions	Comment by Author: Drafting note:  Councils to insert the activities, decisions and indicative timeframes to reach the timeframes for submission of the new joint WSDP and establishment of the water services organisation.  Suggested activities are included as a guideline only.

	Indicative Timeframes


	Design phase
· Agree project approach 
· Agree preferred service delivery model 
· Agree financial projections and approach to funding 
· Agree approach to public consultation 
	

	Planning phase
· [As applicable] Prepare joint WSDP or follow the provisions relating to changes in structural arrangements in sections 27 to 33 of the LG(WS) Act
· Plan arrangements for the WO, including governance structures and financial arrangements
· Undertake public consultation
· Each Council ensures internal endorsement for the WO
	

	[As applicable] Submit the joint WSDP in accordance with the LG(WS) Act for acceptance.  The WSDP may require amendments and resubmission for acceptance.
	

	Implementation phase
· Execute the corporate documents required to establish the WO
· Establish the WO
· Set up operational arrangements for the WO
	









[bookmark: _Toc184301493]
[bookmark: _Toc184301494]Funding Commitment Plan

	Funding commitment
	Payment Date
	Payment Amount (share for each Council)

	
	
	

	
	
	





[bookmark: _Toc184299964][bookmark: _Toc184300633][bookmark: _Toc184301084][bookmark: _Toc184301190][bookmark: _Toc184301377][bookmark: _Toc184301436][bookmark: _Toc184301495][bookmark: _Toc184301496]
[bookmark: _Toc184301497]Commercial Terms Sheet 

	Term
	Agreed position
	Template document clause reference

	General

	Name of the WO
	[insert term]
	· All template documents

	Matters which require the approval of shareholders.
	
	· Single council shareholder:  Constitution, Schedule 2 
· Multiple shareholders:  Shareholders' Agreement, Schedule 1; Schedule 2, clause 5.1(b); and Schedule 3

	Service Area(s) where the WO will provide "water services".
	
	· Commitment Agreement: Background, paragraph A
· Shareholders' Agreement:  Schedule 1; Schedule 2, clause 1.1; and Schedule 6

	[bookmark: _Hlk181871106]Constitution template (single- and multi-shareholder WOs)

	Whether Shareholders will be able to require changes to and approve the Water Services Strategy.
	
	· Clause 3.2

	Maximum number of directors.
	
	· Clause 12.1

	Preferred method of appointing/removing directors, including:
· Will directors be appointed by the shareholders directly or a by a Shareholder Council?
· Will directors be appointed proportionate to the shareholding of each council, or some other methodology (please specify)
	
	· Clause 12.2

	Directors' term of appointment and maximum number of terms a director can be appointed for.
	
	· Clause 12.5

	Quorum for board meetings.
	
	· Schedule 2, clause 3.1(a)

	Skills the directors are required to have.
	
	· Clause 12.4
· Schedule 3

	Shareholders' Agreement template

	Initial shares to be issued and shareholding for each shareholder.
	
	· Schedule 1
· Schedule 2, clause 2.2

	Price payable for each share in the WO issued.
	
	· Schedule 1
· Schedule 2, clause 2.3

	Principles that any further shares must be issued in accordance with.
	
	· Schedule 1
· Schedule 2, clause 9.3

	The name, registered office and address for service of the WO.
	
	· Schedule 1
· Schedule 2, clause 2.4

	The initial business set up, operational steps and transactions to be undertaken by the WO and Councils.  
	
	· Schedule 1
· Schedule 2, clause 3.2

	The initial directors of the WO.
	
	· Schedule 1
· Schedule 2, clause 4.2

	Whether to establish a Shareholders Council, and if yes, confirmation that the Terms of Reference in Schedule 4 apply.
	
	· Schedule 1
· Schedule 2, clause 6.1
· Schedule 4

	Membership of the Shareholders Council (where established), including the total number of members, the initial membership, and the number of members for a quorum at meetings.
	
	· Schedule 4

	Number of missed Shareholders Council meetings missed before a new representative will be appointed.
	
	· Schedule 1
· Schedule 2, clause 6.6

	Matters to be included in the Statement of Expectations.
	
	· Schedule 1
· Schedule 2, clause 8.1(b)

	Interest rate payable on payment default by any party under the Shareholder's Agreement.
	
	· Schedule 1
· Schedule 2, clause 12.3

	Time period before publication to provide the agreed Statement of Expectations to the Chairperson of the Board, the Chief Executive of the Company and the Shareholders Council (must be no more than one month).
	
	· Schedule 1
· Schedule 2, clause 8.1(c)

	Deed relating to Indemnity, Access and Insurance

	Individuals who will be indemnified under the Deed.
	[All directors and senior executives of the WO.]
	· Parties to the Deed

	Transfer Agreement template

	[bookmark: _Hlk184304717]Responsibilities to be transferred to the WO; Responsibilities which won't be transferred
	
	· Appendices 1 and 2 of Schedule 2

	Assets to be transferred to the WO; Assets which won't be transferred
	
	· Appendices 1 and 2 of Schedule 2

	Details of the process in relation to how Employees and Contractors may be offered employment by the WO
	
	· Schedule 2, clause 5

	Contracts to be novated to the WO; Contracts which wont's be novated
	
	· Appendices 1 and 2 of Schedule 2

	Matters of Shared Interest which Council and the WO will work together on
	
	· Schedule 3

	Date of commencement
	
	· Schedule 1
· Schedule 5, clause 1.1

	Date on which the transfer will take effect
	
	· Schedule 1
· Schedule 2, clause 7.1

	Purchase price/limitation of liability
	
	· Schedule 1
· Schedule 2, clauses 3.1 and 11.2

	Party (as between the Council and the WO) who will collect the water charges
	
	· Schedule 1
· Schedule 3, clause 2

	Council's Representative and Interface Governance Group Members
	
	· Schedule 1
· Schedule 3, clause 4.2
· Schedule 3, clause 4.3

	Ad hoc services agreement
	
	

	Ad hoc services to be provided by Council to WO
	
	

	Ad hoc services to be provided by WO to Council
	
	



