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[bookmark: _Toc200039325][bookmark: _Toc200039354]Policy overview
[bookmark: _Toc200039326][bookmark: _Toc200039355]Application
The Prosecution Policy 2026 (“Policy”) explains the objectives of the Department of Internal Affairs when undertaking prosecution activities, and set out principles and process which the Department will follow when:
Deciding whether or not to initiate a prosecution
Considering alternative enforcement options, such as formal warnings or infringement notices, when an investigation is referred for prosecution; and
Deciding whether to appeal any court decisions arising from the Department’s prosecutions.
This policy adopts the Solicitor-General’s Prosecution Guidelines and therefore should be read in conjunction with them.
[bookmark: _Toc200039327][bookmark: _Toc200039356]Who this applies to
This policy applies to all employees, contractors and secondees of the Department, including counsel acting on behalf of the Department, in dealing with prosecutions or potential prosecutions brought by the Department, and instances where enforcement tools are being considered instead of prosecuting.
This policy does not apply to prosecutions once they have been referred to other agencies (such as the New Zealand Police).
[bookmark: _Toc200039328][bookmark: _Toc200039357]Purpose
This policy sets out the Department’s procedures and expectations when dealing with enforcement. It sets out the process to be followed in assessing a matter for prosecution, and how the prosecution decision is to be made. It then sets out how prosecutions are to be conducted including ongoing obligations. The policy also outlines the requirements for issuing warnings, and infringements in certain circumstances.
All public prosecuting agencies have been required by Cabinet, since 1 July 2013, to have a prosecution policy which sets out, among other things, the process for making prosecution decisions and the circumstances in which alternative methods of resolving a matter may be used. This policy complies with that requirement.
[bookmark: _Toc200039329][bookmark: _Toc200039358]Definitions
The following definitions apply when interpreting this policy:
Investigator – any employee (including those warranted under DIA legislation) whose functions include investigation of suspected criminal offending.
Prosecuting lawyer- the lawyer assigned to review a file for prosecution and/or the lawyer assigned to undertake the prosecution once a decision to prosecute has been made.
Prosecution decision maker- the manager who makes the ultimate decision to prosecute and who qualifies as “senior manager” under the Solicitor General Prosecution Guidelines.


[bookmark: _Toc200039330][bookmark: _Toc200039359]Policy detail
[bookmark: _Toc200039360]Objectives of the Department’s prosecution activities
The Department encompasses a broad range of functions including compliance and law enforcement functions under the: 
· Films, Videos, and Publications Classification Act 1993;
· Gambling Act 2003;
· Anti-Money Laundering and Countering Financing of Terrorism Act 2009;
· Private Security Personnel and Private Investigators Act 2010;
· Unsolicited Electronic Messages Act 2007;
· Births, Deaths, Marriages, and Relationships Registration Act 2021;
·  Passports Act 1992;
· Citizenship Act 1977;
· Public Records Act 2005;
· certain provisions of the Crimes Act 1961.
The general objectives that apply across all prosecutions undertaken by the Department are:
To ensure that appropriate and proportionate enforcement action is taken in response to breaches of the law;
To encourage compliance with the law;
Where applicable, to reduce further harm to vulnerable people by enforcing the law;
To ensure, where appropriate, there are adequate deterrents against offending;
To ensure appropriate charges are laid, including where multiple charges are available under different legislation; and
To act rationally, impartially, fairly and in accordance with the Solicitor-General’s Prosecution Guidelines.
Some business groups within the Department have additional specific objectives for undertaking prosecutions. These are annexed to this policy.
Conflicts of interest
Staff with responsibilities under this Policy must act without any actual, potential or perceived conflict of interest, and in accordance with this Policy and the law. This is in recognition of the significant impact prosecution-related decisions may have on the public.
Any person involved in an investigation, or the preparation, or conduct of a prosecution, who may have, or may be aware of, any actual, potential or perceived conflict of interest whatsoever must disclose the potential conflict immediately to their manager in accordance with the Department’s Declaration of Interest guide.
Where a person has disclosed a conflict of interest (including disclosing a prior relationship with a person or an organisation that is the subject of an investigation or possible prosecution), that person must, unless approved by their manager after consulting with the Legal Services team, cease further involvement in the process.
Test for Prosecution
A prosecution will only be initiated if:
There is sufficient evidence to prove the charge beyond reasonable doubt (the evidential sufficiency test); and
The public interest requires a prosecution to be brought rather than an alternative enforcement option (the public interest test).
[bookmark: _Toc200039361]Process for assessing a file for prosecution
Although both the evidentiary sufficiency and public interest tests are required to be satisfied for prosecution, the process for determining both is different. This is because evidentiary sufficiency is primarily a legal issue but assessing the public interest often requires a more nuanced understanding of the case and regulatory scheme. The following table outlines the role each person plays in relation to each test.
Evidential sufficiency
It is the responsibility of the prosecuting lawyer reviewing the file to determine whether there is evidential sufficiency for the proposed charges selected or alternatives. 
To meet the evidential test, the prosecuting lawyer must be satisfied that the proposed evidence is sufficient to provide a reasonable prospect of conviction. A reasonable prospect of conviction will exist if, in relation to an identifiable person, there is credible evidence which could be given before a Court and upon which an impartial Judge or jury could reasonably be expected to be satisfied beyond a reasonable doubt that the person has committed a criminal offence.
If the prosecuting lawyer considers that the evidential sufficiency test is not met, then no charge may be laid, no matter how important or serious the matter may be.
Even if the evidential sufficiency test is met, it is not mandatory to prosecute. Prosecuting agencies have discretion and must consider their enforcement priorities, resources, and costs.
Public interest test
If the evidential sufficiency test is met, to proceed with the prosecution the public interest test must also be met.
In general, decision makers should consider four broad questions when assessing whether the public interest requires prosecution: 
How do the features of the offending weigh for or against prosecution?
How do the personal characteristics and circumstances of the suspect weigh for or against prosecution? 
How do the interests of the victim(s) (if there are any) weigh for or against prosecution? 
Are there any alternative methods of resolving the matter short of prosecution which are available and appropriate in the circumstances? 
When assessing the public interest, the Department only needs to take into account matters known to the Department. In other words, it is unnecessary for the Department to make enquiries into the circumstances of the suspect unless the facts suggest that they should. 
Cost of prosecution
[bookmark: _Toc200039362]In general, prosecutions should be cost effective. When making prosecution decisions the decision maker must consider not just the costs of prosecution to the Department, but also the broader systemic costs (e.g., court time, impact on victims and whānau). However, high-cost prosecutions may still be appropriate to prosecute, particularly if the offending is serious.
Referral and assessment of prosecution file
The decision to refer a file for potential prosecution may be made by any employee whose function includes the investigation of suspected criminal offending. This employee may have a different job title such as “regulator” but for the purposes of this policy they will be referred to as an “investigator”.
If an investigator suspects that an offence has occurred, they must undertake an assessment of the available evidence to determine if the file is reasonably likely to meet the two tests for prosecution. Investigators must also consider if there are any suitable alternatives to prosecution such as issuing a warning (formal or otherwise), infringement, or other sanction.
If the investigator is satisfied that both tests are reasonably likely to be met, then they should refer the file to their manager. If the manager agrees that the tests are likely met, and there is no suitable alternative to prosecution, then the matter may be referred to the Legal Services team for review.
Business groups may have additional operational procedures when considering prosecutions decisions such as referral to panels for endorsement. These procedures must be followed alongside this policy. 
Legal review
Once a matter has been referred to the Legal Services team it must be assigned to a DIA lawyer who will brief it out to an external lawyer for a full file review to assess evidential sufficiency and public interest, and asses any legal risks. This review will most commonly be undertaken by the local Crown Solicitor. This person is known as the prosecuting lawyer.
In rare circumstances, where there are good reasons for it, the file review may be completed by any suitably qualified and experienced lawyer assigned to the file by a manager within the Legal Services team. This lawyer is not a prosecuting lawyer (despite the definition in this policy), and later the file will need to be briefed out to a Crown Solicitor for prosecution.
The DIA lawyer allocated to the prosecution will act as a liaison between DIA and the prosecuting lawyer, consider the file review performed by the external lawyer and raise any issues that may require further consideration by the prosecuting lawyer. The DIA lawyer will also assist DIA’s investigators and decision makers with more strategic decisions relating to the conduct of the prosecution or use of enforcement tools. 
Consideration of the suitability of a matter for prosecution is an ongoing obligation. Therefore, investigators are responsible for advising the prosecuting lawyer of any relevant information that comes to their attention for the duration of the file review and potential prosecution. The investigator will do this via the internal DIA lawyer allocated to manage the prosecution.
The prosecuting lawyer reviewing the file will:
Ensure that sufficient evidence to bring a successful prosecution is available, admissible, credible, and reliable;
Provide written advice on whether there is sufficient evidence to prosecute, any potential defences and legal risks posed by a prosecution;
If the evidential sufficiency test is met, identify relevant public interest factors, and whether an alternative enforcement option may be more appropriate;
If the evidential sufficiency test is met, recommend the most appropriate charge or charges, and note applicable limitation periods;
Identify any weaknesses in the evidence and suggest any further enquiries or additional information required to satisfy the evidential sufficiency test;
Identify if any consent needs to be granted before the filing of charges, i.e. the Registrar-General or Attorney-General
Prosecution decision maker
The ultimate decision to prosecute must be made by the appropriate prosecution maker considering advice provided by the investigator, prosecuting lawyer and, the relevant DIA lawyer, and any other person or group (such as an advisory panel) who has advised on the decision. 
The prosecution decision maker must consider advice on:
Whether the evidential sufficiency test has been met;
Whether the prosecution meets the public interest test;
Alternatives to prosecution;
Cost and resourcing implications of taking the prosecution.
The advice of the prosecuting lawyer as to whether or not the public interest test is met will be considered by the decision maker. Unlike the evidential sufficiency test, the prosecution decision maker can still choose to prosecute or not prosecute, based on their own assessment of the public interest.
All potential prosecutions considered by the prosecution decision maker must be recorded in writing, whether or not they decide to proceed with a prosecution. The decision should record what factors the decision maker considered, alternatives to prosecution considered, and why they did or did not decide to proceed with the prosecution.
The decision to prosecute must be made by a fourth-tier manager such as a Director. While all prosecutions carry risk, in some circumstances a prosecution will naturally carry higher legal or reputational risk. In those cases, the decision maker must ensure that they have identified and understood the particular risks of prosecution.
The following circumstances are deemed to be higher risk, and should be discussed with the Chief Legal Advisor:
The legislation, or the particular provision breached, is new or untested;  
There are potential issues with the exercise of search and seizure powers (whether under a search warrant or exercising a statutory power);  
There are human rights issues;
There are (or may be) allegations made that the Department had acted negligently or unlawfully; or  
 Any other reason exists that may indicate special sensitivity.
The test for prosecution should be periodically reviewed throughout the prosecution, particularly if any new information or evidence comes to light during the prosecution relevant to the decision to prosecute. This is the responsibility of the investigator, manager, prosecuting lawyer and prosecution decision maker.
Any potential decisions about prosecutions or the conduct of prosecution that may be contrary to legal advice provided by the prosecuting lawyer or the DIA lawyer should be discussed with the Chief Legal Advisor. Refer to the Dispute Resolution section of this Policy for more details on this.
Alternatives to prosecution 
Alternatives to prosecution must be assessed at two stages:
Before considering prosecution: if an alternative response (e.g., educational approaches, warnings, infringements, civil penalties) is appropriate and effective, prosecution may not be necessary.
After the evidential sufficiency test is met: prosecution should not be the default. For example, if the offence is minor and the individual denies it, alternatives may be preferable.
At a minimum the following options must be considered if available in the relevant regulatory scheme:
Taking no action- taking no action is used for trivial matters or when evidential sufficiency may not be met. Generally, this approach should only be taken when enforcement action is disproportionate or unnecessary. Decisions to take no action, including reasoning, should be recorded in writing.
Taking an educational approach such as the provision of guidance to encourage compliance- an educational approach is most appropriate for first offences or when there is ambiguity about the law, and/or the department’s position on it. 
Issuing a warning, whether formal or informal- warnings should identify the relevant law, potential penalties, and expected compliance, without stating or implying guilt (although evidential sufficiency must be met). Formal warnings are used for minor offending where remediation may be possible, and prosecution would be disproportionate. The offender is advised that formal warnings are recorded for future reference, and may influence the Department’s response to repeat offending.
Issuing an infringement- infringement notices are used for lower-level offending that is too serious for a formal warning but not serious enough for prosecution. Evidential sufficiency must be met, and an infringement notice must be proportionate to the offending. Infringement notices do not result in a criminal record but are recorded and considered in future enforcement decisions.
Enforceable undertakings- enforceable undertakings may be appropriate when the Department considers that there is evidence of a breach of the law but considers that an enforceable undertaking is more proportionate in the circumstances.
Diversion, consistent with DIA’s Diversion Policy- diversion may be appropriate for first time offenders if the Department considers that it would help prevent re-offending and help the individual understand the impact of their behaviour on their victims. 
Civil penalties- civil penalties should be considered when there has been a significant failure to comply with legislative requirements but the Department does not consider that the higher threshold of criminal liability is met. Pecuniary penalties can be significant so any decision to pursue them should be considered carefully, much like the decision to prosecute.
As noted above, any decision to take an alternative to prosecution should be recorded in writing by the prosecution decision maker.
Dispute resolution
In the case of a difference of opinion between any of the persons involved in the making of a recommendation to prosecute, including the investigator, prosecuting lawyer and in-house legal, the relevant persons will first meet to attempt to resolve the dispute. If the dispute is unable to be resolved, the matter will be escalated to the prosecution decision maker. 
If the investigator or decision maker does not agree with legal advice (internal or external) relating to the decision to prosecute and/ or the manner of conducting the prosecution, this will be discussed with the DIA lawyer allocated to manage the matter. 
If the prosecution decision maker intends to act in a way that is inconsistent with a recommendation of the investigator, manager, the DIA lawyer allocated to the matter, or prosecuting lawyer, then the matter will be escalated to the Chief Legal Adviser and the appropriate General-Manager. 
The Solicitor‑General has overall responsibility for the Crown prosecution function in New Zealand. Within the Department, the Chief Legal Adviser is responsible for assessing and managing legal risk. Accordingly, any proposed decision about whether to prosecute, or about the conduct of a prosecution, or the use of enforcement tools, that may be inconsistent with legal advice provided by the prosecuting lawyer or the Department’s legal team should be discussed with the Chief Legal Adviser. 
For the avoidance of doubt, no prosecution may be taken without a prosecuting lawyer confirming that the evidential sufficiency test is met.
Infringements
Generally infringement offences apply to monitor offending, do not result in criminal convictions and involve low level fees and therefore can generally be dealt with without legal advice. However, some infringements carry more legal risk than others.
Therefore, infringements that meet the following criteria must be referred to the Legal Services team:
The legislation or regulations, or the particular provision breached, is new or untested;  
There are human rights issues;  
There are (or may be) allegations made that the agency had acted negligently or unlawfully; or  
Any other reason exists that may indicate special sensitivity such as the vulnerability or age of the person being infringed.
[bookmark: relateddocuments]Warnings
When considering prosecution, decision makers should always consider if a formal warning would be more proportionate than other regulatory actions. Warnings should be considered in light of the Department’s prosecution policy and the Solicitor-General’s Warnings Guidelines.
Broadly, a warning must not be issued  unless the decision maker considers that the behaviour in question could result in criminal conduct. Before issuing a warning the person or entity who is the subject of the warning must be given the opportunity to respond to allegations and other principles of natural justice must be observed.
Appeals
No appeal may be brought from any DIA prosecution unless: 
The prosecution decision maker, and any other relevant staff, have been consulted; 
The Chief Legal Adviser has agreed to refer the proposed appeal to the Solicitor-General for consideration; and 
The Solicitor-General approves the appeal in accordance with the Criminal Procedure Act 2011.
Review procedure
Any person affected by a decision under this Policy, including a decision to take no action, may seek a review via DIA’s complaint procedure by emailing complaints@dia.govt.nz. 



Appendix 1: Objectives of Prosecution under the Gambling Act 2003

The objectives of prosecution under the Gambling Act 2003 are to:
1. Promote compliance with the regulatory framework
Ensure that individuals and entities engaged in gambling activities adhere to the Act, its regulations, and licensing conditions, thereby supporting the Act’s overall purpose of controlling the growth of gambling.
2. Prevent and minimise gambling‑related harm
To deter conduct that contributes to gambling harm, including problem gambling, unsafe gambling environments, and practices that elevate risk to vulnerable people.
3. Uphold the boundary between authorised and prohibited gambling
Respond firmly to activities that fall outside the scope of authorised gambling, in order to reinforce that only specified forms of gambling may be conducted lawfully and that all other gambling is prohibited.
4. Promote responsible gambling practices
Encourage operators to take active steps to support responsible gambling, including through compliance with harm‑minimisation obligations, host responsibility requirements, and player‑safeguard measures.
5. Protect the integrity and fairness of gambling
Ensure that gambling is conducted honestly, transparently, and fairly by prosecuting conduct that undermines game integrity, manipulation of outcomes, or deceptive practices that erode public trust.
6. Deter crime, dishonesty, and misuse of gambling operations
Address criminal behaviour associated with gambling—such as fraud, false declarations, misappropriation of gambling proceeds, or unlawful financial gain—to uphold the integrity of the sector.
7. Ensure gambling proceeds benefit the community as intended
Enforce compliance with requirements relating to the application and distribution of gambling funds so that communities receive the benefit the Act envisages and misuse of funds is prevented.
8. Support informed and transparent community participation
Maintain public confidence in the regulatory system by prosecuting conduct that undermines transparency or obstructs community involvement in decisions about gambling provision.
9. Deter future offending and reinforce industry‑wide standards
Send clear signals to the sector about unacceptable conduct, thereby encouraging voluntary compliance and reducing the need for future enforcement action.
10. Protect the credibility of the regulatory system
Take proportionate enforcement action—including prosecution when appropriate—to demonstrate that breaches of the Act are taken seriously, ensuring fairness and public confidence in gambling regulation.


Appendix 2: Objectives of Prosecution under the Anti-Money Laundering and Countering Financing of Terrorism Act 2009
The objectives of prosecution under this Act are to:
1. Detect and disrupt money laundering and terrorism financing activities
Identify, stop, and prevent conduct that enables the concealment of criminal proceeds or the funding of terrorism, ensuring that such activity is met with a strong regulatory response.
2. Deter non‑compliance across reporting entities and associated sectors
Promote a high level of voluntary compliance by signalling that breaches of AML/CFT obligations—such as failures to conduct customer due diligence, report suspicious activities, keep records, or maintain effective risk‑based systems—will result in proportionate enforcement action, including prosecution where appropriate.
3. Protect the integrity of New Zealand’s financial system
Address conduct that undermines trust in the financial system by enforcing obligations designed to ensure transparency, traceability of transactions, and robust monitoring of financial activity.
4. Support New Zealand’s adherence to international AML/CFT standards
Reinforce New Zealand’s commitment to implementing the Financial Action Task Force (FATF) Recommendations by prosecuting conduct that materially departs from these standards and thereby risks damaging New Zealand’s international reputation.
5. Promote international confidence in New Zealand as a safe and transparent jurisdiction
Demonstrate that New Zealand takes AML/CFT obligations seriously, supporting global financial partners, correspondent banks, and financial markets to maintain confidence in New Zealand’s financial system.
6. Ensure that serious or repeated non‑compliance is met with a proportionate response
Address conduct that is deliberate, reckless, concealed, systemic, or persistent, thereby protecting compliant businesses and responding appropriately to behaviour that creates significant ML/TF risk.
7. Enhance public confidence in the AML/CFT regime
Strengthen public trust by showing that breaches of obligations intended to combat money laundering and terrorism financing are acted upon firmly and transparently, reinforcing the credibility of the regulatory framework.
8. Promote effective implementation of risk-based AML/CFT measures
Encourage entities to maintain and apply robust, risk‑based controls by prosecuting conduct that undermines these foundations—such as inadequate customer due diligence, ineffective transaction monitoring, or failure to escalate suspicious matters.


Appendix 3: Objectives of Prosecution under the Charities Act 2005
1. The objectives of prosecution under this Act are to:
1. Promote public trust and confidence in the charitable sector
Ensure that serious or deliberate breaches of the Act are met with a firm response, demonstrating that misconduct, dishonesty, or misuse of charitable structures will not be tolerated and reinforcing trust in the charitable system.
2. Protect and promote the effective use of charitable resources
Address conduct that diverts, misappropriates, or wastes charitable assets, ensuring that resources intended for charitable purposes are applied properly and safeguarded for the benefit of the public.
3. Support the integrity of the registration regime for charitable entities
Address conduct that undermines the registration framework—such as providing false or misleading information, concealing relevant facts, or improperly holding out as a registered charitable entity—to uphold a transparent and reliable register.
4. Ensure compliance with statutory obligations by charitable entities and related persons
Enforce adherence to legal duties, including record‑keeping, reporting, governance, and disclosure obligations, and respond to serious or repeated failures that compromise sector integrity or public confidence.
5. Enable effective regulatory decision-making by the Charities Registration Board
Address conduct that obstructs or undermines the Board’s registration and deregistration functions—such as non‑cooperation, concealment of information, or deliberate evasion—to ensure the Board can make accurate, lawful, and evidence‑based decisions.
6. Support the effective performance of statutory functions by the chief executive
Respond to conduct that frustrates investigations, inhibits monitoring, or obstructs compliance activities, ensuring that the chief executive’s powers can be exercised effectively in the public interest.
7. Deter non‑compliance across the charitable sector
Signal that deliberate, reckless, or fraudulent conduct carries significant consequences, encouraging voluntary compliance and reinforcing sector-wide governance standards.
8. Maintain the credibility and robustness of the charitable regulatory framework
Demonstrate that the regime is credible, fair, and effective, thereby strengthening overall confidence in charitable regulation and public administration.
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