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DAY 3 OF INQUIRY RESUMES ON 9 AUGUST 2017 AT 9.19 AM
Justice Stevens: 

Good morning Ms Linterman and good morning to the new panel, you’ll be introduced shortly but before we do that we have a matter that we would like to raise with some counsel.  Yesterday, it's more by way of recapitulation over document requests.  Yesterday, Ms Ridder this affects your clients, if you like to stand.  You’ll recall that we, when Dr Jones was here we asked for the correspondence that he had had blowing out of the annual report on drinking water and Mr Wilson put to him several non-compliances within the Hawke's Bay Region, five were mentioned in the transcript.  In fact the number is 14, it's much higher than that, so we would like to expand the document request to any correspondence that he as medical officer of health had to each of the non-compliant water suppliers so did he write to the suppliers.  Secondly, this is for 2015, 2016.  

Ms Ridder:

Yes Sir.

Justice Stevens: 

If he didn’t – or we also would like to know if he wrote to the Drinking Water Assessors and drew attention to each of those non-compliances and we would like to know what correspondence he got back, either from water suppliers or the Drinking Water Assessors.

Ms Ridder:

Certainly Sir.

Justice Stevens: 

And we’d also like that information for the, his response to the annual report for 2014/15, so the previous year.

Ms Ridder:

No problem Sir.

Justice Stevens: 

Because we think that it's likely that there were non-compliances then and it would be helpful to see what, if any, correl – and I suppose to make it complete if there was any correspondence with the Ministry of Health.

Ms Ridder:

Of course, okay Sir no problem we’ll get that under way.

Justice Stevens: 

It's just to clarify it and so it's not thought of where, we just want to understand what steps, if any, haven't been or have been taken and if they haven't then it might be helpful to understand why not.

Ms Ridder:

Okay Sir no problem.

Justice Stevens: 

That would be much appreciated.  Now Ms Butler you will recall also that we asked Ms Gilbert and I know she's not here but you are and I just wanted to make sure that you had a clear list of the matters that we want, have you got a list?

Ms Butler: 

If it assists Sir I can outline the steps that the Ministry of Health is working on.

Justice Stevens: 

Don’t need to know that, we just need to know that you’ve got the list, just what you’re asking for.

Ms Butler: 

We understand that from the session yesterday the training materials were requested and that is what a team is working to provide.

Justice Stevens: 

And in particular the training before the softly, softly changed on compliance the softly, softly approach on compliance and then the one after and then we’d also like to ensure that any correspondence with any relevant public health person or persons, medical officers of health, public health units or drinking, any correspondence in which the softly, softly approach was changed and explaining the impact of the change to those relevant personnel.  Because if there is a change then the people that are implementing the, forcing the law, need to know what they are supposed to do and we want to know if any guidance or correspondence applied around that.  Is that, Dr Poutasi did you have a?

Dr poutasi:

Yes I want to add it would be helpful to us if we could have a Ministry organisation chart, so what we’re interested in is seeing how the director of public health who will be with us this afternoon, Ms Gilbert, Dr Jessamine, their reporting lines through to the Director-General, so any organisation chart that gives us that would be helpful.

MS BUTLER:
And that’s the current organisational chart?

DR POUTASI:
Yes, current, yes.

MS BUTLER:
Just for avoidance of doubt.

JUSTICE STEVENS:
Yes, current and so we want to know the information in relation to the 3.5s, though is just expanding on what Dr Poutasi has asked you for, who their bosses are and their reporting lines are, as well as Dr McElnay, Dr Jessamine and obviously the Director-General and we would like that preferably before Dr McElnay comes to Court.

MS BUTLER:
This afternoon, Sir, before, so by lunch.

JUSTICE STEVENS:
If you possibly can.   She might bring it.  I do not know when she is due to arrive but that would be most helpful if she could bring it.

MS BUTLER:
In the event that it's electronic, we will look to provide that to the secretariat.

JUSTICE STEVENS:
That is fantastic.  I imagine it is probably on some website somewhere or available but we do need to know direct reporting lines and dotted reporting lines as well.  So the whole organisational chart.

MS BUTLER:
Thank you, Sir.

JUSTICE STEVENS:
Thank you very much indeed.  Sorry to interrupt, Ms Linterman, but the floor is yours to introduce your Panel.

MS LINTERMAN:
Thank you, Sir.  This morning we do have quite a new Panel.  We've welcomed back Dr Nokes but I'll ask all of the other Panel members to give us a brief introduction of who you are and your experience and who you are here representing.  Shall we start down the end, Mr Bryden?

MR BRYDEN:
Certainly.  I'm Grant Bryden, the manager of the water strategy team within the water directorate of the Ministry for the Environment.  My team has responsibility for areas including the NES and other urban water-related issues and the overview in terms of strategy for water policy and the system.  My background is in policy development.  I have 30 years working in domestic and international policy development across areas of natural resource policy, international environmental policy and trade policy.

JUSTICE STEVENS:
Thank you very much, Mr Bryden, and welcome.  Very glad that you could make it.  Much appreciated.

MS LINTERMAN:
Thank you.  Dr Nokes, we probably know who you are and we'll skip on to Mr Thew.

JUSTICE STEVENS:
Well, what would help is if Dr Nokes just summarised very briefly his involvement and interest and expertise in matters environmental.  We know you have a lot of other expertise but this is a different area.  So perhaps landing us into your experience in this area would be helpful.

DR NOKES:
Yes, Sir, thank you.  Just for the sake of the others, I'm in the risk and response team within ESR.  Drinking water is my main concern but I have been involved in providing advice to Regional Councils of varying sorts.  We have undertaken work that looked at providing set back distance guidelines between onsite septic tanks for domestic use and domestic bores and with relevance to the NES in particular, I was involved with a team working to produce the NES in 2007, 2008, not so much in drafting the regulation but in helping them in providing and introducing the regulation to Regional Councils because of my understanding of the Drinking Water Regulations and the links between the NES and the Drinking Water Regulations.

JUSTICE STEVENS:
Thank you.

MS LINTERMAN:
Yes, Mr Thew?

MR THEW:
Craig Thew.  I'm the group manager of assets at Hastings District Council.  In my portfolio, the Three Waters and in particular drinking water sits inside that.  I am not a resource management planner or an RMA specialist but however I am a user of that system and also the work that we do from the engineering background provides background and detail to justify some of the rules or policy changes that may fit within a district planning and plan change rule or ultimately with the new environment into the regional planning.

JUSTICE STEVENS:

And recalling some of the evidence from Stage 1, Te Mata Mushrooms was mentioned so presumably you have some involvement and experience in that type of area?

MR THEW:

Yes.

MS LINTERMAN:

You, Mr Maxwell.

MR MAXWELL:
Good morning panel.  Ian Maxwell, I am the Group Manager of the Resource Management Group at Council, at Regional – Hawke's Bay Regional Council.  At the time of this outbreak my portfolio included the sites, functions of council and the regulatory functions which is consenting and compliance activities.  Like Mr Thew, I am not an RMA planner, I am a RMA practitioner.   My background is in science, I have a first class honours degree in science, but I have been involved in RMA practice for about six years in Local Government so in the application of the Resource Management Act as an RMA Manager or implementer, but 25-odd years of RMA experience on the other side of the fence, if you like, either as a submitter or an active participant in RMA processes through various roles, NGO roles, Government roles and preparing technical advice to support hearings. 

JUSTICE STEVENS:

Thank you Mr Maxwell.

MS LINTERMAN:

Dr Mitchell.

DR MITCHELL:
Yes, good morning Sir, good morning members of the panel.  My name is Phil Mitchell.  I am a director of the national planning practice Mitchell Daysh Limited.  In terms of my personal qualifications, I have a doctorate in water resources engineering, but I am also a qualified planner and it is in that planning field that I have practiced for most of the last 32 years.   My specialist area is integrating scientific, regulatory and planning matters, mostly for large-scale and often contentious issues whether they be regional planning matters or resource consent matters.  In terms of this particular proceeding, my firm, myself in particular and also Mr Daysh who was here during the earlier part of the second stage of the hearing, have been working with the Hawke's Bay Regional Council, Hastings District Council and the District Health Board in facilitating as a co-ordinated approach to these proceedings.  I have assisted the Hawke's Bay Regional Council with their submission, but I would stress that I am here today to do my best to assist the panel as an independent planning professional rather than wearing a hat of any particular client and I should also state for the record that I have been involved in work shopping with Ms Linterman and Mr Matheson the issues that presented in the discussion paper that Ms Linterman circulated on 14 July 2017 in relation to issues 8, 9 and 10.

JUSTICE STEVENS:

Most helpful, thank you Dr Mitchell.

DR MITCHELL:

Thank you Sir.

JUSTICE STEVENS:

And we are grateful to all panel members for making themselves available for this morning.

MS LINTERMAN:

Thank you Sir.  I thought I would start by just giving you a quick road map of where we are heading with all of the resource management issues this morning.  We’ll start with the concept and recognition of first barrier protection at quite a high level.  Then we will move on to the NES regulations which have been the topic of much discussion in many of the submissions.  Then we will move to the broader regulatory framework, this is under the Resource Management Act, whether this is adequate and what changes might be required, and then finally we will finish with the consenting of water supply as water permits which is quite a specific area but one that became important in Stage 1 so we will touch on whether any changes are needed to that.  So I want to start with first barrier protection and some of you may have heard right at the straight of this hearing Mr Gedye put the six principles for assuring safe drinking water that are set out in Dr Hrudey’s submission to the panel members.  I want to put the first barrier to this panel today because it is most relevant to the RMA issues.  It says, “The greatest risk to consumers of drinking water are pathogenic microorganisms.  Protection of water sources and treatment are of paramount importance and must never be compromised.  Do any of the panel members have comments on or do you agree with that principle in the New Zealand context?

DR MITCHELL:
In short, yes. 

MR MAXWELL:

Yes, yes, I agree.

MR THEW:

Yes.

DR NOKES:

Yes.

MR BRYDEN:

 Yes  and I would agree also.

MS LINTERMAN:

Excellent, that was easy.  Following on from that, is there anything in the New Zealand context that makes this principle particularly important in terms of risks or – I’ll start with you, Dr Mitchell?

Dr Mitchell:

I suppose the overriding, there are two overriding complexities in terms of that issue as I see it.  The first is the overlap between source protection itself which is managed by one regulatory mechanism and the production of the actual drinking water itself which is regulated by a separate mechanism.  So that’s one challenge I suppose.  At a more practical level within the RMA space the major challenge I think is the fact that the engine room of the RMA is in regional planning documents and regional policy statements and regional plans and they need to implement the wider provisions of the Act and the national instruments and in relation to drinking water is the national environmental standard as we’re all familiar with.  But essentially the regional plans are developed individually across the 14 regions in the country and then the rubber hits the road on individual resource consent applications that are assessed against the provisions of those plans.  So the machinery is reasonably complicated I think and it's also a mechanism that unless there are some specific national instruments brought to bear and we could perhaps talk about those later there's a process that needs to be followed to implement those regional planning documents that’s not straight forward, well it's straight forward but it's not a simple process and it doesn’t happen in short order and I would see those as being the major challenges.

Ms linterman:

So would you say the way the principle is framed by, already, does it need a sort of amendment or a specification for the New Zealand context I'm thinking it says, firstly, “Protection of water sources and treatment,” do we perhaps need a specific protection of water sources principle?

Dr Mitchell:

Well there are various protection provisions in the RMA already, they're usually qualified though in terms that it's protection of something from something else and the classic example would be in terms of landscape and natural character where there are provisions in section 6 the matters of national importance that require protection of significant landscapes from inappropriate use and development.  So the protection is never, in my experience and understanding, absolute and the way that the principle that you’ve read out that is quite an absolute requirement.  The general mechanism of the RMA is in relation to water and for all its values and uses, not just drinking water.  So that probably would be another matter that I could have added to the list that I gave you before.

Ms linterman:

Any comments Mr Maxwell?

Mr Maxwell:

Yes so it's Ian Maxwell.
Justice Stevens: 

Just identify yourself as we go back and forth because it's a new panel and the stenographer has to write down who's speaking.

Mr Maxwell:

Thank you Sir, so Ian Maxwell responding.  You look – I guess I would probably add to Dr Mitchell’s eloquent summary of the complexities of the RMA framework, some technical elements that protection is absolute and I think as this outbreak has demonstrated that protection of groundwater in a temperal in a spatial sense is very, very challenging and could not ever be guaranteed I don’t believe despite, you could certainly implement fairly high levels of control, if you like, on land and land use and activities on the land but you could never absolutely guarantee protection and that’s, I think, just a facet of the fact that groundwater is complex, it's a variable, it's not a single thing, it doesn’t perform in a consistent way across a broad landscape so it's difficult to absolutely guarantee or ensure protection all of the time everywhere.  You could certainly achieve that in what we would call a regional scale across an entire resource in a general sense but I think it would be very challenging to do that at a more granular scale in a groundwater system everywhere all of the time because episodic events may result in contaminants arriving into the system that you just simply can't control.
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….a protection all of the time everywhere.  You could certainly achieve that in what we would call a regional scale across an entire resource in a general sense but I think it would be very challenging to do that at a more granular scale in a groundwater system everywhere all of the time because episodic events may result in contaminants arriving into the system that you just simply can't control.

MR WILSON:
Mr Maxwell, what about surface waters, because in fact surface waters are, at a national level, a more common resource that groundwater for drinking water.

MR MAXWELL:
Absolutely and even more challenging because even in unmodified environments, you still have contaminant sources.  If you're thinking about pathogenic contaminants, then you’ve still got birds, feral animals within catchments that you cannot control or you could control to a certain extent but you could never guarantee absolutely that you could eliminate pathogenic contamination.  So surface water is probably even more pertinent and even in a national context, if you're thinking about managing landscapes with or what I'd call productive landscapes, the landscapes with grazing animals on them, even with very very good practice around stock exclusion, keeping them out of the surface water bodies, riparian planting and management, you could not ever guarantee pathogens from nearby grazed areas would not arrive in surface water because rain will pick it up and carry it through most of those areas and into surface water.  So from a technical perspective, it's quite challenging to absolutely guarantee that protection everywhere all of the time, like I say because episodic events just overtake any protection you might put in place.

JUSTICE STEVENS:
Reverting to groundwater again, Mr Maxwell, are your comments about the challenges, and indeed the risks, even greater where you are dealing with a system of aquifers which are by any measure quite complex in this area?

MR MAXWELL:
Certainly managing things underground that you can't see adds to the challenge.  The fact is that our groundwater systems are often heterogeneous, so they're very, they're mixed material.  You can, as I say, prescribe broadly how they behave in general areas.  So you can prescribe what you expect the behaviour of water is likely to be in certain areas based on geology but as you become more granular, as you go into a bore specific view, that becomes more and more complex because it may just well reflect the geology around you that what you're seeing immediately around the bore isn't reflective of what's upgradient or out to the side that may well effect the water that’s arriving at that bore.

MS LINTERMAN:
I'll ask you to hold the hold the microphone again, Mr Maxwell.  Is protect the right word?  Should we be thinking about other terminology like manage?

MR MAXWELL:
Possibly and look in saying this I'm not discounting the need to put in place controls to avoid contaminants arriving in ground or surface water, particularly where they are drinking water supplies.  I guess I'm just flagging that there is a law of diminishing returns, if you like, and there is an ability to control some things well and others not particularly well.  So protect does give an absolute, in my mind anyway, in my opinion, it gives an almost a degree of assurity that this is always okay all of the time and I’m not sure whether that is possible.  Manage, you know, managing certainly is another alternative but it may well, it sounds a little bit weaker.  So, look, I don’t have an answer as to whether that’s a – what's an alternative word but protection certainly does give a degree of absoluteness that I’m not sure that the controls allow.

MS LINTERMAN:
Dr Mitchell, I see you scribbling notes.  Do you have any comments on the terminology before we go to the rest of the Panel?

DR MITCHELL:
I was just going to draw perhaps an analogy to what happened post‑Christchurch earthquake in respect of some RMA provisions but I think we'll probably come to those later but there was a very strong push to make sure that natural hazards were better provided for within the Resource Management Act and there was a provision inserted into section 6, which are others matters of national importance, and I referred to some of those that weren't really directly germane to this topic but there the concept was to manage significant risks associated with natural hazards bearing in mind you can’t control the hazard itself but you can control the risks and you can manage those risks.  So a concept that might have some applicability here, in relation to first barrier protection, is to ensure that the risks are both understood and managed appropriately for the reasons that Mr Maxwell said about the complexities of absolute protection, I do agree with him that I think that is particularly challenging.  So I think the concept of risk management which requires the risk to be quantified and then addressed, is probably a more pragmatic and realistically achievable objective.

JUSTICE STEVENS:
Dr Mitchell, how well understood do you believe these risks are and use the Christchurch example, by the general public?

DR MITCHELL:

Oh I think by the general public in Christchurch not well and I was involved as a commissioner on the replacement district plan hearing in Christchurch so we heard a lot about people who were living, under cliffs for example and there were provisions that were proposed to say, there is a risk that needs to be managed here and that actually curtailed some of your abilities to use your property in the way that you otherwise might have liked to do and people were incredulous at that and said, well my house didn’t fall down in the earthquake, what is the problem and in fact there was a whole lot of rocks still sitting o the cliff above.  They were oblivious and probably still are.  

JUSTICE STEVENS:
So public perception and understanding of risk is quite an important factor?

DR MITCHELL:

Oh very much and it came up and just listening to the conversation that you, Sir, had with some of the panellists earlier in the week with this concept of you know, a secure supply. As soon as you tell someone that something is secure, or that something is protected, you are elevating the guarantee if you like to a very, very high level.

JUSTICE STEVENS:
Which as we now know is no guarantee.

DR MITCHELL:

Exactly.

MS LINTERMAN:
Mr Thew, any comments on the protection issue?

DR THEW:

So I think the New Zealand environment, just like every other environment, that barrier protection is a first order requirement.  The events of August highlight that understanding in having it in place.  I think probably where the peculiarities of New Zealand come in place is the tools in which we go about and we do have a very complex system, a very highly litigious system and quite some embedded belief system which has been measured through so we do have to get better at providing tools underneath those litigious processes to support the protection of that so tool boxes, education.  So how are we working with the community so they understand.  Source protection zones and actually putting some really good science behind those arbitrary numbers which are already, easily going to be challenged and will be challenged.  And probably one of the key pieces, from a water supplier struggling with and I know mana whenua have quite a strong view on, is a hierarchy of needs.  So my concern in a risk approach and an RMA approach where less than minor often gets played as a reason that it is okay, is, in a water supply area where the consequences can be so huge but the likelihood is so low.  I do have concerns of how that makes it way through that planning framework in a safe and coherent fashion.
JUSTICE STEVENS:
How is it balanced?  How those relative factors and risks are balanced?

DR MITCHELL:

Yes.

MS LINTERMAN:
Thank you. Dr Nokes, any comments?
DR NOKES:

In addressing your question about whether Dr Hrudey’s principle should be modified for the New Zealand situation.  I don’t think the principle should be modified but there are certainly challenges in the New Zealand circumstances that do require extra vigilance in the way it is implemented.  The ones that come most immediately to mind are the agricultural basis of the country’s economy and therefore the large numbers of animals and hence the large number of pathogens or potentially large numbers of pathogens about and with that the increasing intensification of farming, which adds to that problem.  There are natural hazards such as Dr Mitchell has alluded to, seismic hazards that may disrupt certainly those sources that we can't easily see, the underground sources, and at a different level all together is the regulatory legislative environment in which were ideally a water supplier would have the ability to manage their own source water and its potential hazards directly, is separated by legislation which is now bridged as best we can with the NES.  So while that is a step in the right direction, I guess the issue is as to how well that is managed to provide that ability that water suppliers have to manage that most important, in my view, of barriers which is protection of the source.

MR WILSON:
Dr Nokes, just going back to your point about the New Zealand-specific incidents, do we have a particular disease load that is higher than typical similar jurisdictions?  I have heard it said we have got very high levels of cryptosporidium for instance?

DR NOKES:
I can't comment on cryptosporidium, Mr Wilson, I'm sorry.  To the best of my knowledge, campylobacter, I know that the campylobacter numbers were once very high and have been reduced as a result of work done with the poultry industry but I think the numbers there were still high compared with international standards.  How much of that relates to drinking water I think Dr Fricker mentioned a day or so ago that he thought that it was probably pretty much a water-borne burden but I don’t know the support one way or the other in terms of where the campylobacter lay.

MR WILSON:
So I suppose my question really is, is does all that farming stock out there exhibit it?  Do we see it as a pathogen load in our source waters that is unusually high?

DR NOKES:
I'm sorry I don’t have numbers to say one way or the other.  I guess what I can say is that Massey University, who does work for the Ministry in terms of the protozoa projects that they run, has done work, and I don’t know whether the Inquiry has already been provided with this information, they have looked at seven and a half years worth of data from groundwater sources.

JUSTICE STEVENS:
That is the Hopkirk Institute material.

DR NOKES:
Yes.

JUSTICE STEVENS:
That Dr French has been involved in.

DR NOKES:
Right.  Yes, indeed.  My understanding is that they have not found cryptosporidium in groundwater sources and data from Canterbury also reflects that but that said, I’m not sure that, I mean there is still the potential there and I think that will be my concern.  As I say, I don’t have the numbers on environmental waters to be able to provide you with that detail.

MR WILSON:
Whereas Dr Fricker has provided us, there is a fact paper you will see on the website, with 47 cases in the first world of cryptosporidium outbreaks on groundwater.  So it is not as if it is impossible.

DR NOKES:
No, agreed.

JUSTICE STEVENS:
Well, that is the point you are making.

DR NOKES:
Yes.

MS LINTERMAN:
Thank you, Mr Bryden?

MR BRYDEN:
Yes, I would agree with the points that Dr Mitchell and Mr Maxwell have made around the complexity of the regime that we have but I'd also make the observation that it's comprehensive as well and some of the complexity that sits there relates to the fact that we're dealing with complex systems.  Mr Maxwell made that point in terms of the complexity that we're dealing with in the example of aquifer-based water supply here in Havelock North but also the complexity that exists across the system in terms of the nature of the different sources that are used in New Zealand in terms of drinking water supply.  So yes, it is complex but to some extent it's necessary for it to be complex.  In terms of it being comprehensive, I'd note that the NES themselves are our response in terms of first barrier protection.  They sit within the broader framework of the RMA.  That also includes the national policy statement provisions under the RMA and they are of course part of the multi-barrier approach with the Ministry of Health Drinking Water Standards and they're measures that provide that protection from the source through to the tap and in this comes back to the point I think Mr Maxwell made about the extent to which protection can be absolute.  I think what we have in place is a regime based upon the multi-barrier approach.  That recognises that it's difficult to have absolute protection.  What you can do is design your regime to seek to minimise the risk that could result from failure at any given point in that system.  That’s the approach we've taken.  Coming back to a point Dr Mitchell made around whether or not we should have a specific reference to protection of water sources and that I imagine is a suggestion for section 6 of the Act, I'd simply make the observation that part 2 of the Act, which is the purpose and principles, section 5, the purpose of the Act is quite clear in terms of how it defines sustainable management.  That includes providing for the health and safety of people in communities and in doing so, ensuring safeguarding the life-supporting capacity of air, water, soil and ecosystems, so I think if we think in that hierarchy of the Act itself, there is already some very clear guidance around the level of protection we need to provide in this area for communities.

MR WILSON:
I have got a question probably for you, Dr Mitchell, but I would be interested, Mr Bryden, in your response.  Internationally, it is not uncommon, in fact I would suggest it is the norm, that you have a different regulator for the environment versus the drinking water?

DR MITCHELL:
That’s my understanding, Sir.

MR WILSON:
So in that regard, New Zealand is not out of step with international.  Am I hearing what you are saying is that where we differ is that a lot of the environmental regulation is done at a regional rather than a national level?

DR MITCHELL:
No, I'm not so much saying that.  I'm saying that because there are 14 regions and because the national guidance is very broad, and I think what Mr Bryden said before, you know, quoting part 2, part 2 is can mean everything to everybody or nothing to anyone theoretically.  It is really reliant on what an individual regulator at the regional level will choose to do and there are 14 different ways potentially of doing it, bearing in mind that the NES in its present form provides, it's a process standard rather than a numerical or quantitative standard 

MR WILSON:
There were attempts to produce a quantitative standard.  I remember them.  They did not go anywhere.

DR MITCHELL:
Indeed.  That’s not a criticism saying it shouldn't be quantitative. 

MR WILSON:
It became unworkable?

DR MITCHELL:
Indeed and I accept that.

MR WILSON:
Mr Bryden, do you have a view on that?

MR BRYDEN:
No, I don’t think I have anything to add to what Dr Mitchell has made.  In terms of international practice, your observation is correct.  There are different approaches applied in different jurisdictions, so there's no uniform approach.

MS LINTERMAN:
Thank you.  Sir, I wonder before we go any further we have delved into the RMA.  Would it be useful for me to ask Dr Mitchell to give a sort of two-minute nutshell of how the RMA works in terms of the hierarchy and then the instruments that follow below that or are we all understood how that –

JUSTICE STEVENS:
Well, I think it would not hurt, as long as it is in summary form.  There is a challenge for you, Dr Mitchell.

DR MITCHELL:
Time starts now, Sir.  

MS LINTERMAN:
You’ve got about two minutes.

DR MITCHELL:
Well, I think generally speaking, the Resource Management Act is divided into sections.  It has part 2, which is the heart or the brain of the legislation.  It sets out its purpose.  It specifies matters of national importance and some other matters that essentially overarch everything that follows below that.  There are national instruments of two sorts that the RMA provides for.  They can be national policy statements, which as the name suggests relate to policy, and there can be national standards, which relate to standards and there's different mechanisms for implementing each of those.  At the regional level, there are two levels of planning documents, regional policy statements which primarily deal with policy and regional plans which primarily deal with the rules and regulations, although they do have policy aspects to them.  Then there's the management at a district level, the district level is only in relation to land use matters and each cascading level down from part 2 to the national instruments to the regional instruments, the one below the one above is required to be given effect to.  So if there's very strong national guidance then you can almost guarantee that there is a very strong regional response and to the extent that that provides land use matters at a regional scale you can guarantee that the district plan will pick that up as well then the rubber hits.

Justice Stevens:

It trickles down.

Mr Maxwell:

It trickles down and then the rubber hits the road at resource consent time and those regional plans provide not just the policy framework within which those matters are to be assessed but also the activity status, some things are allowed to be permitted if they meet certain standards, others are prohibited at the other end of the spectrum and then there's the sliding scale in between and where specific decisions are made of the sort that affect, for example drinking water related issues, whilst there's policy related material both at the national level and the regional level, the rubber hits the road at resource consent stage and the more explicit the provisions in the planning documents are the more certainty you can have of what is required to be assessed and how it needs to be assessed and indeed what the outcome might be.  And I think that’s, for the purposes of, I don’t know if that is of assistance but that’s the overall framework.

Justice Stevens:

And that’s very helpful, given the context, where in stage 1 we perceived difficulties around, for example, the application of the NES regs.

Ms linterman:

Mr Bryden, do you have anything further you want to add to that summary or that’s fine?

Mr Bryden:

I think Dr Mitchell’s summary’s an accurate summary.

Ms linterman:

So we talked about part 2 being the sort of engine room of the RMA and at the moment there's no express recognition of the protection or the management or however we want to term it, of drinking water sources.  What we have is, I think the Inquiry panel has a copy of the relevant RMA provisions but we have section 5 as Mr Bryden has discussed, we have no reference to drinking water sources in section 6 and then in section 7 we have reference to the efficient use and development of natural and physical resources, maintenance and enhancement of the quality of the environment, any finite characteristics of natural and physical resources.  Given what you’ve been saying about trickling down the importance of protection or management trickling down is there a place for a matter of national importance or some other recognition of specifically drinking water sources in part 2?  Shall we start with you Mr Bryden?

Mr Bryden:

Yes I’d say well it's certainly an option for consideration.  Whether it's the, whether it's an option that you decide needs to be progressed is one where you would need to have worked through to identify whether it's your best option having identified exactly what is the problem that you are seeking to address.  And part of that process would include assessing, as the alternative, the status quo and in that regard I would suggest, as I pointed out before, balance through part 2 as it currently is, whether or not that’s sufficient and if we were to move to an option that sought to include further factors in section 6 or section 7 the need to consider the flow on effect of those inclusions at that part in terms of the balance throughout the rest of the Act.  I don’t have a view on that, I haven't done that, you know, that specific analysis or legal view but those would be things that you would certainly want to consider if you were moving down that track.  

Ms linterman:

When you say “flow on effect” do you mean changes needed to the rest of the act or changes needed to implementation?

Mr Bryden:

Potentially changes to the rest of the Act but also the balancing within the Act because, of course, the Act is designed to balance factors in terms of sustainable management of resources and so it would be a need to work through just how it might influence that exercise of balancing those various values.

Ms linterman:

So if we think about the introduction of natural hazards into section 6 that sort of balancing exercise must have been undertaken, do you have any insight on that, in that context and how that might apply here?

Mr Bryden:

I don’t have any particular insight on that but certainly it was the detailed process to do so.

Ms linterman:

Dr Nokes any comments?

Dr Nokes:

I don’t have sufficient understanding of the RMA and its complexities to be able to provide an opinion on whether the existing situation would be better replaced by an amendment to the Act.

Ms linterman:

Mr Thew?

Mr thew:

Similar I think the learned colleagues on the panel are far better placed for that.  I guess just an observation though the piece out of section 7 I think the “efficient use” gets highly played and is well traversed, probably the maintenance of the quality and the health of the system is perhaps less focused on but in terms of the best way to adjust that RMA framework to deliver that the learned colleagues on the panel were far better placed.

Ms linterman:

Mr Maxwell?

Mr Maxwell:

I’d go back to Dr Mitchell’s comments that the definition of “sustainable management” was really open and to – it's open to wide interpretation, it means many things to many people and I know this from many, many conversations with many people about sustainable management.  So the risk is that in the absence of a specific recognition of the importance of drinking water in part 6 is that it may well be consumed by other factors at play at the day and I understand and agree with Mr Bryden’s view that a regulatory impact statement would need to be undertaken before embarking on a change to any legislation including part 6 and adding something like that into it.  But in my opinion I think that right now I don’t think – well I think that New Zealand’s broader community would probably be expecting something like this to be added to the RMA.  But   but his to be added to the rma.rking on a change to any legn terms of the best way to adjust the fact rma n terms of the bal nthere’s no doubt that water is a very, very topical matter for New Zealand communities and drinking water more so now as a result of this particular incident and some recognition of that and our key piece of legislation that manages natural resources I think would be helpful and certainly would sharpen the focus of the policy writers at a regional and district’s scale to that matter.  And again just couch that in the terms that yes due diligence, regulatory impact statements and understanding eyes wide open the implications of all of that would need to be thoroughly considered but I think in round terms it's a no brainer.  

Dr poutasi:

Can I just come in there.  What’s your opinion of how well understood the current provisions are as they apply to source water?

Mr Maxwell:

The current part 2 provisions or section 6?

Dr poutasi:

Well if just go, you know, go across the RMA per se, don’t stay with just this section?

Mr Maxwell:

It certainly, in the engine room of decision making around the development of regional policy and drinking water is very, very topical and is something that crops up.  But it really depends on, I guess, the perception of risk and the level of connection the community has to the interest as well as the background material that’s brought to them.  The, this particular incident has elevated the significance and the profile of that but my fear would be that in the mists of time as I think we’ve experienced generally in other matters related to this incident that understanding and knowledge is lost.  So now is the time to codify the desire to make or give some primacy to this issue in the legislation so that if remains front and centre and visible for those communities that should be holding councils to task on developing policy and also the policy writers in councils.

JUSTICE STEVENS:

I think you make a very fair point Mr Maxwell and your answer takes us back to is the context of why were are here and that that context is in here, from paragraphs 360 through to about 417 and we learnt from the hearings in February and the inquiries that were made subsequently that all was not well understood and some examples were set out in the report and, of course, we are required under our terms of reference to make recommendations as to possible changes so that such incidents might not happen again here or in other parts of the country and I think that now is the opportunity.

MR MAXWELL:

Yes, I agree Sir, completely.

MS LINTERMAN:

Thank you.  Dr Mitchell, do we need to amend Part 2?

DR MITCHELL:

I think Mr Maxwell said it was a “no-brainer” and I agree.  I think if you take the term – I mean, one of the challenges with the RMA is its complexity, but you shouldn't need to hire a planner or a lawyer to tell you what the matters of national importance of the Act mean and if you just look at it in the plain language sense, forget about the RMA, is the protection – “protection” in inverted commas for the purposes of this conversation – the “protection” of drinking water sources a matter of national importance?  I think the answer to that is unequivocally “yes” and if you take the principle of using the trickle‑down then you would start at the top, you don’t start in the middle.  If it's that important, make it explicit and make it clear and I think that the practice would say that if there is a matter in section 6 of the RMA you guarantee there are objectives and policies at the regional level that specifically address it, there are specific rules and regulations in the regional plan that give effect to those policies simply because it is a matter of the structure of the statute that says you have to.  So if you are relying on someone to say, “Well in the broader context of water in our region, where does the drinking water fit in with the myriad of other matters,” if it is left to the discretion of an individual you are never quite sure how much attention it is going to get.  So if you have got a matter of national importance that refers to the importance of – and the wordings obviously need some careful consideration because I am not sure that as we said earlier that “protect” is the right word – but certainly managing the risks associated with drinking water sources.  I would have thought, if I was in a position to do one single thing, that’s where I’d start.  

JUSTICE STEVENS:

And just picking up, do you have any comment about the importance of drinking water in the current environment bearing in mind the matters raised in the Three Waters Review which has just been announced, I think, 10 days ago by the Government?

DR MITCHELL:

I’m not sure the nature – I know the Three Waters proposal Sir, but what was your question sorry?

JUSTICE STEVENS:

Does that, the content of that review, speak to the importance of drinking water?

DR MITCHELL:

I think potentially.

JUSTICE STEVENS:

Yes.

DR MITCHELL:

But I don’t think that that changes anything that I have previously said in relation to the issue.  It is dealing with the issue in the context of the current framework and I am firmly of the opinion that protecting or managing the risks of drinking water sources is a matter of national importance and it is as plain as day that it is.  I can't be more plain than that. 

JUSTICE STEVENS:

I would have thought that your propositions that you outlined are actually reinforced by the very fact that recognition is now being given to the needs arising in that, the context of that report.

DR MITCHELL:

And I agree with that Sir.

MS LINTERMAN:

Thank you and then under Part 2 we move down to section 30 and 31 which are the functions of regional councils and the function of district councils.  When the new natural hazards matter of importance was brought in, there is a corresponding addition to section 30 about the functions of regional councils in that respect.  The functions of regional councils currently list one as the control of the use of land for the purpose of the maintenance and enhancement of the quality of water in water bodies and the maintenance of the quantity of water in water bodies.  Is there a need for specific recognition of drinking water sources as a regional council function?  Shall we start with you, Dr Mitchell?

DR MITCHELL:
No, there's no, it's the same answer that applies to the conversations that we've had previously.  It's there but it's not explicit.

MS LINTERMAN:
Is there any risk of duplication if we add that into section 30?

DR MITCHELL:
I don’t think it's a duplication.  I think it's about clarity and making sure that, I mean it's only three lines.  It's not as if you're sort of writing a whole new section of the RMA.  If it's a matter of national importance and you want to make sure that it's explicit, it's a very simple amendment, I would have thought, and a logical one.

MS LINTERMAN:
You, Mr Maxwell?

MR MAXWELL:
Look, I couldn't add to that.  I agree with Dr Mitchell.  I think you're preference is to make it explicit rather than implicit and I don’t think you derogate anything by adding section 30 and clarity for Regional Councils in terms of their functions, particularly if you’ve added a section 6 matter, it gives absolute clarity and expectation from communities.

MS LINTERMAN:
Mr Thew?

MR THEW:
I couldn't disagree more.  I think the more clarity reduces the ability for litigation in getting those end goals.  Oh, agree.  Sorry.

MS LINTERMAN:
Dr Nokes?

DR NOKES:
Yes, if it's easily done, I think clarification is certainly well worthwhile.

MS LINTERMAN:
Mr Bryden?

MR BRYDEN:
Yes, I think the last point made by Dr Nokes is worth considering in this context.  Clarification maybe useful.  It's not an exercise that’s just as simple as adding a few words into primary legislation.  It's quite a detailed process and we’d want to, in the process of doing that, consider whether or not that’s the most effective way.

JUSTICE STEVENS:
Can you speak up because we have got public down the back that cannot hear and some rain.  A bit of competition from the environment.

MR BRYDEN:
Yes, there may be benefit from adding that clarification and being quite explicit.  It's not necessarily as simple as just adding a few words into a section of primary legislation and the process of doing that is quite complex and time-consuming, so it's certainly not a quick fix, if that’s what people were looking for and of course it is clarification.  I would suggest that, you know, the requirement already exists there in section 30.  It would be simply making that explicit.

MR WILSON:
If it is just a matter of clarification, why is it so complex to adjust primary legislation?

MR BRYDEN:
The process of changing legislation is in itself complex so –

MR WILSON:
Only because Parliament chooses to make it complex.

MR BRYDEN:
So to do so involves opening up the legislation itself and the process of ensuring that you have discussion with the public about what it is you're intending to do.  You’ve canvassed all of the possible options in terms of reaching the suggestion that you’ve got and that –

MR WILSON:
But you yourself have just said this is only a matter of clarification.  It is not a matter of changing a principle.

MR BRYDEN:
I think if I said only I meant to if it is simply a matter of clarification.

MR WILSON:
Okay.  A different question.  Do you yet know what involvement your team and the Ministry for the Environment will have in The Three Waters review?  I understand the terms of reference have only just been released but the Ministry has a substantial water team?

MR BRYDEN:
Yes.  My team will be involved in The Three Waters project.

MR WILSON:
And who is the lead agency for that?

MR BRYDEN:
The Department of Internal Affairs.

JUSTICE STEVENS:

Mr Bryden, do you accept that there might be some things that, some changes to legislation or regulations that are more pressing than others in terms of priorities?  I mean, you mention what we understand is the legislative process.

MR BRYDEN:

Yes.

JUSTICE STEVENS:

It can be complex and we appreciate all that, that you have to do reviews and get policy papers to Cabinet and so-on and so-forth, but sometimes there is something that is blindingly obvious.  Would it help if, for example, this Inquiry were to find that some matters really did need highlighting and prioritising, would that make any difference?

MR BRYDEN:

I think it would certainly be a consideration because the Government would need to consider the Inquiry’s report and what its response would be that flows from that.

JUSTICE STEVENS:

Well and also the Ministry, yes.

MR BRYDEN:

So for the Ministry and the Government it is important.

JUSTICE STEVENS:

Yes.

MR BRYDEN:

Yes.

JUSTICE STEVENS:

Because we do appreciate that there is a review being carried out by the Ministry for the Environment and obviously we respect that.

MR BRYDEN:
And – yes.

JUSTICE STEVENS:

But you know, here we are dealing with public health.

MR BRYDEN:

Yes.

JUSTICE STEVENS:

And I think you very rightly pointed out that this discussion this morning is about the first barrier.

MR BRYDEN:

That’s right.

JUSTICE STEVENS:

And we know because of what is in the blue book that other barriers failed and there were even some failures in respect of the first barrier, so changes need to be made. 

MR BRYDEN:

Yes. 

JUSTICE STEVENS:

Some changes.

MR BRYDEN:

Yes, that’s accepted. 

JUSTICE STEVENS:

Yes.

MR BRYDEN:

And I would also note that in terms of the review that is underway, this Inquiry has already been immensely helpful.

JUSTICE STEVENS:

Well that is encouraging.

MR BRYDEN:

So the considerations that you’ve had to date, the submissions that have been made, they provide a wealth of information that is useful in framing that approach, so I would say yes, the Inquiry is helpful.

JUSTICE STEVENS:

Well, that is encouraging and I think that was what was behind Mr Wilson’s point about where the Three Waters Review – because we don’t want to cut across that – but on the other hand, we have received, as you have rightly pointed out, vast amounts of evidence, some of it extremely thoughtful, well analysed and balanced and it would be unfortunate to think that at the end of our process in December that all that happened now was, “Oh, well, we’ve got a review and nothing is going to happen until that is finished.”  That would just be, seem to me to be, a waste of time.

MR BRYDEN:

Certainly Sir.  Well, rest assured we are mindful of the information that the Inquiry has received to date.  We recognise that much of it is, as you say, thoughtfully considered, well-constructed and based on sound analysis.

JUSTICE STEVENS:

Yes.  Thank you, that is extremely helpful.  Yes, Ms Linterman.

DR POUTASI:
Could I just chime in, that might be a matter for the whole panel really, because if I heard you collectively, there is a feeling that at least in the conversation to date we have been talking about clarifying rather than changing, so it might be just checking that out and if, in fact, we are talking about clarifying rather than changing then, of course, that lends itself to a Statutes Amendment Bill which is not such a big issue if – if – I mean, there may well be other issues that are more fundamental than clarifying, but I think I heard you all say that clarification was important and if that is so then it could, in fact, be something reasonably simple.  Could I just through yourself put that to the panel?

MS LINTERMAN:

Yes absolutely and I would – no, I would let the panel answer, I was going to add something, but Dr Mitchell?

DR MITCHELL:

I can't comment on the Statute Amendments Act, I mean, that’s a legal question that you’ll have to ask.

JUSTICE STEVENS:

Process that –

DR MITCHELL:

The process that that needs to follow, I can't comment on that, but I would make the point that I mean there have been attempts, for example, to amend section 6 and 7 of the RMA previously, but they weren't for the purposes of clarification, they were for the purposes of recasting them to consider a different paradigm in which they were to apply.  So they were contentious and I would not have thought it was a particularly complicated exercise and it need not be a complicated exercise to simply clarify matters.  It doesn’t need to be a wholesale review of the RMA, it doesn’t have to be part of a wider review of the RMA and I would have thought that the regulatory impact statement clearly would need to be done and so-on and so-forth, but it wouldn't be a very difficult document to write in my view, in either of the two matters that we have talked about to date, section 6 and section 30.  I would have thought it would be very straight forward.  
MR MAXWELL:

For brevity, I can’t add to that, I wholeheartedly agree with Dr Mitchell.

JUSTICE STEVENS:
I would like though, where you can help us.  From a user’s perspective, coming from a regional council and one that experienced the difficulties that we reported on in Stage 1.  Would it help to get this clarification?

MR MAXWELL:

It certainly would and if I go back to my earlier comments around elevation of drinking water into section 6 and then certainly adding functions into section 30.  The addition in section 6 is a clarity that will bring sharpness of focus to the discussions we will have with our communities and will ultimately have to be reflected in our planning instruments.  So that is the value that that exercise could bring.  So there’s no ambiguity, it is an absolute crisp and clear requirement and is front and centre for both the people who we are engaging with, in the policy development, be that through a schedule 1 stakeholder process or in a collaborative environment that we are in at the moment for  the greater Heretaunga area, where we can go back and say, “We have to do this, this is important, it’s nationally important.”

MR THEW:

I would agree with the aforementioned comment and just sort of building on Mr Maxwell’s comment around that collaborative process.  I think it is fear to say that that group is extremely interested and committed to that first principle as well, from the discussions that I have been at.

JUSTICE STEVENS:
Thank Mr Thew.  Dr Nokes?

DR NOKES:

Yes certainly.  If it is a step which is going to improve and help protect public health and clarification, I am totally in support of.

MS LINTERMAN:

Mr Bryden?

JUSTICE STEVENS:
Probably a bit hard for Mr Bryden.

MR BRYDEN:

I don’t dispute any of the underlying principles that have been expressed by the other panel members.  We accept there is a process – we just – I think we would greatly appreciate the unspoken word here is that we would like to see some of these things done more promptly than might otherwise be the case.

MS LINTERMAN:

I do have one final point on this, or question on this issue.  Mr Bryden you have talked about the regulatory impact statement and how we would need to compare the sorts of changes we have been discussing with the status quo.  A theme of quite a few of the submissions was that we would want to add to the matters of national importance and add to the functions of regional councils as an addition on top of what we already have, and we will come on to discussing what we already have, perhaps after the morning tea break but I think perhaps the Ministry view at the moment is that would be changing what we have, but I would say that we are actually adding to what we have and complimenting it.  Do you have any comments on that as a proposition?

MR BRYDEN:

I wouldn’t be so categoric as to say the Ministry view is that it is changing what we have, as opposed to adding what we have.

MS LINTERMAN:
I take that from the Ministry’s submission, that is where that point is coming.

MR BRYDEN:

If you could just repeat your question to me again.
MS LINTERMAN:
Basically are we adding to the regime by adding to section 6 and to section 30 or are we – it is more of a question of, it is not really a change to the status 

quo, it is a complimentary addition to the status quo?

MR BRYDEN:
Well I guess from a regulatory impact assessment, the status quo is as drafted so at the moment, even if it is just simply to add, and that change may be subtle if there is a change that you would need to compare against.  And some of the questions that would come up in terms of that regulatory impact assessment would be, what is the clear definition of the problem that you are seeking to address.  What is the failure of the current provisions in terms of addressing that problem.  What does the change to the current provisions deliver in terms of addressing that problem, are there other options that could be considered, I think that is an important consideration and if those other options would involve less cost, less complexity, they would all be considerations in that process.  So I'm not suggesting that it would be a particular outcome, I'm just outlining that you would need to be mindful of all of those things.

Justice Stevens:

I'm just wondering if the nomenclature is leading us into a difficult side area because if, as you say, the concept is already there it's really just clarifying it and ensuring in the, for those at the coalface like Mr Maxwell and his colleagues in other regional councils throughout the country that they don’t, that it's front of mind?

Mr Bryden:

I can understand that desire.

Mr Nokes:

Nokes no I don’t thank you.

Mr thew:

Thew no.

Mr Maxwell:

Maxwell no.

Mr Mitchell:

Mitchell no. 

Ms linterman:

Sir I wondered if it might be convenient time to break but perhaps if any counsel had any questions or follow-up points rising from this discussion?

Justice Stevens:

I think it would be good to take questions from counsel, I'm going to do a slight different order.  Ms Casey would you mind starting off, I give you your right to speak first?

Ms Casey:

No nothing from me thank you.

Justice Stevens:

Ms Ridder?

Ms Ridder:

Nothing thank you Sir.

Justice Stevens:

Ms Arapere or Ms Butler?

Ms Butler: 

No Sir we have no questions.

Justice Stevens:

Mr Matheson?

Mr matheson:

Thank you I will if I may.  And this is a question for primarily Dr Mitchell.  In your experience are you aware the RMA’s been amended 26 times since it was enacted?

Dr Mitchell:

I know it's amended a considerable number of times, I’ll accept that it's 26.

Mr Matheson:

And that there have been three matters added to section 6 since its amendment?

Dr Mitchell:

Correct.

Mr Matheson:

So the protection of historic heritage, the recognition of protected customary rights and the one you mentioned, the management of significant risks from natural hazards?

Dr Mitchell:

Yes I agree.

Mr Matheson:

There was various references in the discussion before to trickle down, given that section 6 specifies matters that must be recognised and provided for by all those exercising powers and functions under the RMA do you think a better phrase might be “driven through” rather than “trickle down”?

Dr Mitchell:

Yes.

Mr Matheson:

In your experience do you think it is easier for regional planners and district plans or regional planners and district planner when writing policy statements and plans to be able to refer to specific provisions in part 2 and in particular section 6 rather than rely on an implied term within some broader phrasing?

Dr Mitchell:

Yes.

Mr Matheson:

Do you agree that the wording that is used in respect of the part 2 matters and in particular section 6 needs to be precise?

Dr Mitchell:

Yes.

Mr Matheson:

Are you aware of the Supreme Court’s decision in New Zealand King Salmon?

Dr Mitchell:

Yes

Mr Matheson:

And in that the Chief Justice, among a range of findings, specified that, “The RMA allows matters to be protected, some with absolute protection, some with less protection”?

Dr Mitchell:

Yes.

Mr Matheson:

And in that sense the wording that we use if we were to amend section 6 would be very important wouldn't it?

Dr Mitchell:

Yes.

Mr Matheson:

It would also be important, wouldn't it, given that we want to in amending section 6 if that happened to draw a distinct – or if there was to be a distinction to draw a distinction between the protection of drinking water and the protection of drinking water sources, do you agree with that?

Dr Mitchell:

Yes and I think I said that earlier, yes.  
MR MATHESON:

That is all from me thank you Sir.

JUSTICE STEVENS:
Very good.  I will just open it up.  Do you have anything to add, Mr Maxwell?

MR MAXWELL:
No, Sir, nothing to add.

JUSTICE STEVENS:
Mr Thew?

MR THEW:
No, Sir.

JUSTICE STEVENS:
Dr Nokes?

DR NOKES:
No, Sir, thank you.

JUSTICE STEVENS:
And Mr Bryden?

MR BRYDEN:
No, Sir.

JUSTICE STEVENS:
Thank you.  Well, thank you, counsel.  That is very helpful and you would like us to take the morning adjournment?

MS LINTERMAN:
If that’s a suitable time, Sir.

JUSTICE STEVENS:
Yes, it is and we will resume at five to 11.

INQUIRY ADJOURNS:

10.35 am

INQUIRY RESUMES:

10.59 am

JUSTICE STEVENS:
Yes, Ms Linterman?

MS LINTERMAN:
Thank you, Sir.  I want to move now to the current NES Regulations.  These were quite a hot topic in submissions so I think we have a few things we can discuss about their implementation and their drafting generally.  I'll start just by reading the policy objective for the introduction of the NES Regs back in 2007/2008.  “The policy objective was to reduce the risk of contamination of drinking water sources by contributing to a multi-barrier approach and ensuring a catchment component to managing human drinking water.”  So I want that to be our sort of basis for this discussion.

JUSTICE STEVENS:
What is the source of that?

MS LINTERMAN:
That’s in common bundle 76.  That’s the section 32 report prepared by the Ministry for the NES Regs.  So I guess my overarching question is we're now almost 10 years on.  Have the NES Regs met that policy objective and have they served their intended purpose but rather than put that specific question to the Panel, to which we might have hour or day-long answers, I'll pick some specific areas for comment.  So the first one is awareness.  Is there sufficient awareness of the NES Regs amongst Regional Council staff, are there relevant authorities staff such as water suppliers, the District Health Board, consent applicants, developers, people in the planning and legal profession in this area?  Shall we start with you, Mr Bryden?

MR BRYDEN:
Yes, I believe that there is.  The evidence we have to date, other than some of the findings that have clearly come out in this Inquiry and the stage 1 report, has been that there is awareness and certainly as a result of the stage 1 report, that awareness will have been raised even further and in our communications with Regional Councils, the sense we have is that awareness is certainly high.

JUSTICE STEVENS:
At what time do you speak, Mr Bryden, because certainly in our findings in stage 1, that was not our understanding and it was quite the reverse and I mean this is not a criticism of your answer but within it, the word “understanding” is quite general and you could say well, yes, people are broadly aware of it but how they should apply, how they have specific application to particular factual circumstances, is your internal research showing that all is just fine and there is not a single problem in the world?

MR BRYDEN:
No, I would not say that all is just fine.

JUSTICE STEVENS:
No.

MR BRYDEN:
I think what I would highlight is we identified for ourselves as a Ministry back in early 2016, before this event, that the timing was appropriate to review the NES.  At that time, there hadn't been major or significant indications of failure but we saw that it was appropriate to undertake that review, even in the absence of significant failure, rather than wait.  Unfortunately, in –

JUSTICE STEVENS:
But what led to, I mean there must have been a reason for having a review.

MR BRYDEN:
Part of that is good regulatory stewardship in that it's appropriate to regularly review Regulations.  Setting the timeframe to undertake that review involves consideration of the Regulations themselves and the extent to which, in reviewing the Regulations, you may be able to observe the change that you're looking for.  So if some aspects of the Regulation have a relatively long timeframe, an example would be some of the changes you may be looking for in plans themselves, you may not in fact observe those changes if you set too short a timeframe for your review.  So within the Ministry’s regulatory stewardship approach, certainly it was identified that it was appropriate to review the NES and that’s been prioritised since the incident in Havelock North.

JUSTICE STEVENS:
Well, that’s encouraging to know because the fact that there was a review is helpful and timely, but it also coincides with the findings of Stage 1 and we didn't seek to characterise the nature of the failures to meet Standards, but in terms of the NES, whichever way you look at it, it was not good, was it?

MR BRYDEN:

In terms of in this situation, no, it was not.  But I think credit where credit is due, the submissions that the parties have made since in terms of the charges they’ve made are to be complemented in terms of Hawke's Bay Regional Council’s changes around the processes and practices they now have in response.

JUSTICE STEVENS:

Correct. 

MR BRYDEN:

And they are extremely timely and when I commented earlier that we didn't have information to suggest that there had been major issues with the NES, or that there was awareness – I think the original question was, in fact, around awareness – the submission from LGNZ that draws on their survey of regional councils in June which we participated with LGNZ in that survey does suggest that awareness of the Regulations is – well, there is awareness of the Regulations. 

JUSTICE STEVENS:

That is June of this year?

MR BRYDEN:

June this year.

JUSTICE STEVENS:

Well, yes.

MR BRYDEN:

So that – and that’s to my point, that’s certainly post the establishment of this Inquiry.  Councils are mindful now of their responsibilities. 

JUSTICE STEVENS:

Thank you.

MS LINTERMAN:

Thank you.  Dr Nokes, any comments on awareness, probably sort of not quite your area, but you may have had some experience with consent applicants or councils implementing the NES?

DR NOKES:

The amount of light that I can shed on it is perhaps relatively limited, but perhaps what I can say is that for the first three years after the NES came into force, the Ministry for the Environment funded ESR to provide regional councils with a listing of GIS coordinates for water treatment plants and source extraction points that the Ministry of Health’s database recorded as being linked into drinking water supplies.  After that, the number of requests when ESR was not funded to do that and therefore was not being proactive in providing that information, the number of requests we got from regional councils was fairly limited and intermittent.  There were certainly some regional councils who came to us asking for the information, but there were quite a few that did not.  Now, whether that was because they were able to obtain that information perhaps going directly to the District Health Boards, I am not sure.  Any other reasons for us not receiving those requests I am uncertain, but that may reflect the awareness that regional councils or their ability that regional councils had to implement - 
MS LINTERMAN:

Are you aware of any further work done to replace the work that ESR was doing in that field?  Where would the regional councils be getting that information from?

DR NOKES:

The only other source I would imagine is for them to go directly to the District Health Boards.  Now, I am aware that certainly one regional council was working directly with a District Health Board at one stage because of part of the issues were discrepancies between GIS coordinates that the regional council had in their database compared with the regional – sorry, the GIS coordinates that the District Health Board had from the Ministry’s national database.  So there was a degree of interaction there to try to sort out those issues. 

MS LINTERMAN:

But would you think the ESR might be best placed to be providing that information?  It seems sort of odd –

DR NOKES:

Certainly from a national perspective, yes.  That I guess is something that I think needs to be addressed in terms of ongoing and an ability to implement the NES if that is to be retained as a tool is to ensure that regional councils are provided with the necessary data they require to implement the NES properly.

MR WILSON:

I am intrigued at – there is a disconnect there because every water abstraction point needs to have a resource consent and every resource consent needs to have some coordinates and one would assume the coordinates were the same as the ones that are registered on the register of drinking water supplied?

DR NOKES:

Yes, in principle that is correct, the problem –

MR WILSON:

But clearly from Mr Thew’s body language, in practice it is not?

DR NOKES:

No, it's not. 

JUSTICE STEVENS:

The witness is shaking his head vigorously.

DR NOKES:
The difficulty is that some of the GIS coordinates contained in the Ministry’s database at present, because they're not key pieces of information, clearly they are for the NES but they were not originally or they were provided by manual reading off of coordinates from maps.  ESR does not get this information itself.  It was reliant upon District Health Boards and therefore people within District Health Boards to provide this information.  So in short, there were still some errors in the, certainly in our database, whether there are in Regional Council databases is probably less likely but certainly we do have some that we're aware of.

MR WILSON:
So those errors went back to the time in which the database was created?

DR NOKES:
Some of them have been in there for many years, yes.

MR WILSON:
Okay.  So my question is, in terms of a data improvement project, is there a data-sharing, and this is probably a hypothetical question, but is there a data‑sharing arrangement whereby a Regional Council in renewing or issuing a new consent provides the information the national register of drinking water suppliers because it would appear to me to be a relatively simple process to do so?

DR NOKES:
The answer is no, there is not at present but you're absolutely right.  Certainly having an interaction through whatever means to make use of the data that Regional Councils have to update and ensure the accuracy of the national drinking water database would certainly be an advantage.  With the bringing online of the Ministry’s new database, I know that the Ministry has plans to improve accuracy of data in there and I'm hoping that grid references will be one of those things that are updated to improve the accuracy.

MR WILSON:
Thank you.

MS LINTERMAN:
Mr Thew, does every drinking water supply bore have a resource consent or maybe that’s a question for Mr Maxwell.

MR THEW:
Does every drinking water supply have a resource consent?  I cannot speak nationally but I would sincerely hope so.  There are, for private supplies, which aren't necessarily a municipal supply, there are permitted activities but there's still a consent to drill a hole through into the natural environment.

MS LINTERMAN:
And then we'll go back to the awareness question.  What's your experience from the District Council?

MR THEW:
So my experience is there is an awareness.  I think where it falls down though is an understanding or expectations and the Water NZ submission through to the Panel I think highlights that where I think the water suppliers who are aware of it probably have expectations, more expectations of the NES than they’ve have had actually flown through and I know post- this incident last year, some of my staff had expectations beyond what in fact was actually in practice or was legislated for and I think that gets back to again there was the discussion that the NES and sort of going through the Regional Councils but and Water NZ also pull it through.  We're not aware, and I'm not aware of what level of collaboration or discussions with water suppliers happened when that piece with NES was drafted because there's definitely some value to add given that there's an absolute side by side relationship between the NES and 69U of the Health Act, so this is the key relationship.  So having a bit of a collaborative input into any redrafting would be very useful as well.

MS LINTERMAN:
Thank you, Mr Maxwell?

MR MAXWELL:
Would you like me to start with the awareness?  So certainly prior to this incident last year, I would say there was probably variable visibility or awareness of the NES.  I wouldn't describe it as being uniform and consistent and I should point out that this is my opinion and these are my observations.  I'm not saying this a regional sector position.  I think that there were, from a practitioner perspective, definitely differences in views and opinions and interpretation of the instrument in terms of what it said and what was required and then there was variable implementation of the Regulation across the landscape prior to August last year, obviously post- that there's been significant increased awareness and practice changes occurred, as it should do.  I couldn't quantify or give you any empirical evidence to describe to you how variable that aware was but my impression is that, well, if I come back to the peers who I work with, we meet regularly, four times a year, and in the time I've been involved in meeting my peers and talking about many issues and usually there's national instruments are a key focus for us because that’s a bit part of our work.  I don’t recall once where this particular instrument came up for discussion in that group.

Justice Stevens:

So that’s putting aside any specific findings in stage 1, just putting those conveniently to one side.  In the period prior to August 2016 when you were meeting with your colleagues and other regional councils, this topic just never came up.

Mr Maxwell:

It was certainly nothing that we ever came and had a substantive discussion on, we had regular presentations from the Ministry for the Environment on national instruments and programmes of review and update but this particular NS was not one that came up on the agenda in the time I was involved.

Justice Stevens:

Well that’s very helpful with respect to –

Mr Maxwell:

And that gives me the sense that, like I say, the visibility was variable and it wasn't consistent across the sector.  Just coming back to the bore locations and because this is a, something that frustrates our consenting staff immensely.  So there is a disconnect between the register of drinking water supply bores and our bore locations in our consents database which all have GPS co-ordinates so we know precisely where they are and they are all consented.  So there is a disconnect given the discussion that we’ve just had which we’re asking to have rectified.  In the meantime we’ve produced our own regional based representation of that because we obviously don’t hold the register of supplies but we certainly hold the location of bores and so we can publish those on our IntraMap system and make them available for consent applicants to say if you’re considering an activity and a consent you should be aware that there's likely to be a drinking water supply bore in this location because we have a record of it.  We can't absolutely guarantee that obviously because we don’t hold the formal register but we’re telling you that’s what we know and understand.  And in terms of a data sharing process the sector is very, very open to sharing its data, we do that now through our environmental monitoring and reporting process, all of our environmental data is shared through LAWA our television set for environmental information.  So the sector is very committed to providing information not only to the public but through other agencies to assist in their work and in that particular exercise we have effectively opened up the back end of many of our systems to allow others to come in and get out the information they need to do their job and I think that’s, there's some fertile ground to explore if there is a process set up to deal with this bore location, well yes take advantage of the information we hold and we’ll provide it as best we can.

Justice Stevens:

And just looking at another level of information sharing on a more local level, we do have the, I'm not sure if it's a final report but there's certainly a draft white paper from the joint working group that we’ve seen.

Mr Maxwell:

Correct and that goes to exactly those same principles Sir that we would, we hold a lot of information and we want to make it open and accessible to the parties who need it to do their jobs.

Justice Stevens:

Yes but not just the parties but also to the district council?

Mr Maxwell:

Yes, all the agencies involved in drinking water related activities correct.

Mr Wilson:

And just while we’re talking about – and it's not directed at you, but data inaccuracies, one of the things that we have identified as a result of some of the time series statistics that we’ve sought on the ESR data, Dr Nokes, is that some of the population data moves around a chunk and so by way of example there are actually in theory more people – fewer people connected to large supplies now than there were eight years ago which is a bit counterintuitive when you consider the extra number of people in Auckland.  Now that goes to the heart of some of the population data which I understand is provided by the water suppliers and so there's probably a piece of work in that area in due course as well?

Dr Nokes:

May I add to that?

Mr Wilson:

Please.

Dr Nokes:

Yes one of the other factors is sometimes the fragmentation of larger supplies into zones than are smaller, the overall population’s the same but the makeup zones are of smaller populations and therefore that results in shifts in the numbers of zones and in particular population bracket.
MS LINTERMAN:

Thank you.  I think we were nearly up to you Dr Mitchell, but I just had one I have got there the Local Government New Zealand fact paper which was provided on the 26th of June and at paragraph 8 on page 2 it says, “Councils have advised that the shift in focus to the National Policy Statement for Freshwater Management has had a significant impact on councils.  The responses from councils in relation to this fact paper indicated that the series of amendments to the” – and so-on, it goes on about the National Policy Statement for Freshwater Management.  Mr Maxwell, do you have any comments on the impact of that and what it may have had in terms of the focus and awareness on the NES?

MR MAXWELL:

So if I recall – I don’t have that document in front of me, but I did read it briefly last night – if I recall correctly, it was along the lines of a view that the sector currently has a large amount of work to do in policy reform around freshwater management generally and that is consuming a great deal of time and focus and thinking, so again reflecting the discussions that we have in those national forums, it is very much about that sort of business and again the likes of the NES, this particular NES, haven't had a great deal of focus and I am not saying that’s a necessarily a result of the fact that there is already a lot of work on, but because we aren’t necessarily setting the agenda in terms of the direction and the work and the focus, but so we’re simply responding to where the conversations are and putting our resources into those, but that said, if there is and we are certainly supporting the view, Hawke's Bay is supporting the view, of a review of the NES and Mr Bryden has already pointed that out, we would wholeheartedly support that and would be very, very supportive and helpful and wanting to get in behind helping make that a success.  

MS LINTERMAN:

Thank you.  Dr Mitchell, any comments?

DR MITCHELL:

I’d just make two comments.  I think everybody was – I'm looking at it from a practitioner point of view – I think everybody was aware of it, but I think the practical –

JUSTICE STEVENS:

It's aware generally.

DR MITCHELL:

Aware generally.

JUSTICE STEVENS:

Yes.

DR MITCHELL:

And it always, you know, it was always addressed in passing and the reason that I think that was only addressed in passing, if I may provide that comment, is that the Standard really only relates, or only relates to either a discharge that requires a resource consent or is a permitted activity or a water take that is a permitted activity or that requires consent, that impacts upon a drinking water source and the way that the document is written, it really applies, or it more logically applies, to surface water because of the way it is written and because of the nature of the activities that it addresses because obviously if you have got a drinking water supplier downstream of someone seeking a discharge permit to put industrial waste into the river it is clearly there, front and centre, no matter what, whether you’ve got the NES or whether you don’t.  I think the challenge has been that when it relates to groundwater and that’s obviously self-evident by what has happened in this particular case, most of the activities that the National Environmental Standard allows to be considered aren’t actually able to be considered by the NES because they don’t relate to either a permitted activity in a Regional Plan or they don’t relate to a particular discharge permit.  They relate to security of supply and so-on and so-forth.  So I think that’s the – that has been the big eye opener is that people have actually realised that the NES, while it is framed in a certain way on its face, clearly does apply to everything, but it is not written and doesn’t have the coverage that would readily make it identifiable as applying to groundwater in the circumstances where the things that aren’t consented arise, but there is a problem.

JUSTICE STEVENS:

That’s why I asked Mr Bryden as to why they had the review and I had imagined that that’s the type of answer that you might have given, but presumably that view either wasn’t picked up or being reflected within the Ministry, is that right?  Or was it?, Was there an awareness of the problems around scope of application?

MR BRYDEN:

I would say that it wasn’t as well defined as Dr Mitchell has put it. 

JUSTICE STEVENS:

Has put it, yes.

MR BRYDEN:
There may have been an awareness but in terms of the scale, that would be –

JUSTICE STEVENS:
There is now more light.

MR BRYDEN:
There's certainly more information and more light shed upon it.

JUSTICE STEVENS:
Yes, thank you.

MR BRYDEN:
Would be my comment.

JUSTICE STEVENS:
I just wanted to give you a chance to, because it was sort of curious that, I take your point about yes, it is good regulatory practice to have a review after 10 years, eight, nine years, but the problems were, you know, as we have seen, blindingly obvious and –

MR BRYDEN:
And I would make the observation that, and prior to those discussions that were taking place in the Ministry in late 2015, early 2016, when the Ministry was identifying the need for review, it's not clear that there was strong information flowing back from the sector to suggest there were major issues.

JUSTICE STEVENS:
That would be consistent with –

MR BRYDEN:
Now, that may be simply, as Mr Maxwell pointed out, the absence of conversation.

JUSTICE STEVENS:
Yes, and those –

MR BRYDEN:
Or simply the absence of situations that highlighted that issue.

JUSTICE STEVENS:
Yes.  No, that is great and we are not here ascribing blame.  We are actually looking as to how one can move forward in the most –

MR BRYDEN:
Certainly.

JUSTICE STEVENS:

– effective and efficient way.  So I thank you for that.  Sorry, Dr Mitchell, did you want to add anything?

DR MITCHELL:
No, I had nothing to add, thank you, Sir.

MS LINTERMAN:
Thank you.  Now, I'm conscious that if we are to keep the NES Regs, that we probably can't rewrite them in today’s session and we don’t want to pre-empt the MfE review but I've picked out a sort of –

JUSTICE STEVENS:
Have a caucus.
MS LINTERMAN:
I also don’t want to – that would be a fantastic idea.  Shall we adjourn for lunch and let them do that?  I've picked out a number of comments or issues that have been raised in submissions and I want to read those to you and then I hope that amongst us we can get to a sort of hit-list of things that we would want addressed through the review.  I'll say these quite generally and you can add to them as you like but obviously the first one is the sort of trigger for engagement.  As Dr Mitchell has described, essentially we're trying to make sure that activities through the current NES, we're trying to make sure that activities do not result in a need for additional treatment over existing treatment to deal with a contaminant.  So the question is whether that’s the correct trigger or whether it should be something else.  We have, also as Dr Mitchell has pointed out, Regulations 7 and 8 apply only to water and discharge permits, not to land use activities.  Regulations 7 and 8 are prospective.  They have no implications for existing consents and existing activities.  Regulation 10 applies only to regional rules and Regulations 7 and 8 and 10 apply only in respect of supplies to 500 or more people.  Then our last one is in relation to the permitted activity rules.  It's unclear.  Regulation 14 says that there's no requirement to immediately amend rules and regional plans.  After the introduction of the NES, we had the introduction of section 44A into the RMA which more tightly prescribed how local authorities must recognise national environmental standards.  So there's a bit of a misunderstanding or a lack of certainty about when we do actually have to apply the NES in terms of regional plan rules but that’s a sort of general list of the things that have been identified by submitters.  Could you comment on those, agree that they're a list of hot points to address in a review and add to that list?  Dr Mitchell?

DR MITCHELL:
Well, I'd certainly agree that those are all relevant matters.  I suppose the only comment that I would make, and I'm very mindful of the fact that there is a review going on, my understanding is that it's a whole, what’s the word, a wholesale review, it's not just a tinkering of saying could we add a bit her or add a bit there and I totally support that.  The only thing I wonder, I think that the biggest issue, as I see it, is that the NES doesn’t relate to land uses and its land use activities that actually have the biggest risk factor, as I understand it, for the security of groundwater supplies.  And the only thought that I have is that I envisage the need to be a very large engagement programme with the users of a new NES before one is promulgated even though the mechanism is just as a regulation but there's a process to be gone through.  I'm wondering whether there may not be one or two key matters in the land use consent one is the one that immediately springs to mind to me where there could not be some interim, there's no such thing as an interim national standard but the existing standard could be modified as a priority rather than waiting for the rest of the review to run its course.  Now that may be impractical, I haven't discussed it with MfE or anybody else but that’s the glaring hole in my view of where the current NES is obviously deficient and there may be a simple solution to that as an interim measure that I would think would warrant some looking at.  

Ms linterman:

Mr Maxwell?

Mr Maxwell:

I think that list covers it well and I’d agree that probably the burning platform if you could call it that is the land use, the land use issue that Dr Mitchell describes and I was just trying to refresh my memory but I'm wondering whether the other – another elements that could be relevant to the NES’ consideration of bore standards as well.  That could be added to this list for consistency.  But otherwise I think it's pretty comprehensive.

Justice Stevens:

Just to pick up body language Dr Mitchell do you agree with that possible addition?

Dr Mitchell:

Yes I do, I would have thought there was some – and that would be even more simple than land use changes and having a standard set of rules that apply across the country to the construction of bores.  I don’t think that’s particularly contentious.  I mean it's a contentious issue but I think the solution to it's probably amenable to a very simply solution.

Justice Stevens:

And by the construction of bores we’re talking about both of those that are constructed to draw drinking water from but equally those that penetrate an aquitard that might compromise the quality of the water below the aquitard?

Dr Mitchell:

Yes.

Ms linterman:

Thank you Mr Thew?

Mr thew:

That was quite a comprehensive list and picking up on Mr Wilson’s comment that was sort of one of the ones I was going to add, it's really important that we keep an eye on all things in that source protection zone or that collection area.  The number of people is also very important and I know there's a number of submissions and working with Hawke's Bay Regional Council they're working at 25.  Because if I think if our particular area we have a high proportion of industry of business and of properties who source their water directly from that groundwater system.  So the overall health and sort of picking up on a concept that came through in the recent water symposium Te Mana o Te Wai so actually making sure the mana of the water is maintained and the health aspects of the water.  So my concerns at the moment is the current NES, it's quite filtered and narrowed, we talked about permitted activity, we talk about number of properties but actually if we’re thinking about the overall intent and I do get the need to keep it narrow so it doesn’t get too big and cumbersome but the intent of the NES was absolutely bang on, around protecting that first barrier for public health but in restricting it perhaps when we’re actually leaving risks for others who may be less, most poorly placed to protect themselves.  So understanding and protecting their health of that general system is extremely important.  

Ms linterman:

Thank you Dr Nokes?

Dr Nokes:

Yes just to emphasise the population issue.  Certainly the smaller supplies are the ones most vulnerable to, sorry, not necessarily the most vulnerable to contamination but because of their resources, at least at present, are the ones that could do with greatest protection for their source waters, so that’s certainly important.  There was one other aspect that I was going to note and it's partly from difficulties I remember that were encountered at the time that the NES was originally put together and I don’t know those who have to use it may be able to comment it more and that’s to do with the fact that it is based around those determinants that are tested, that is E. coli and the chemical determinants, so its potential is that if a water supply does not have an ability to remove Protozoa, there are presently – it becomes difficult to interpret what the requirements for supplies that meet the health criteria or don’t meet the health criteria are because Protozoa are not monitored as such, that’s dependent upon the treatment processes in place, so Protozoa doesn’t readily fit into the way that the NES is worded in sections 5 and 4 because both 5(1)(a) and 4(1)(a) refer to determinants that are tested.  I don’t know how – I think that was not a relatively easy problem to address when the NES was first put together, but it just might need to be something that is thought about if it is reviewed and input from those who actually have to use it might be helpful in knowing whether they encounter those sorts of problems or whether they have to find some work-around to address that particular hole that I would see in –

JUSTICE STEVENS:

Did I hear you say that you don’t see it as straight-forward or easy?

DR NOKES:

Agree Sir, yes.  Certainly not in the way that it is worded at present and even to change the wording to – I can't remember the details of why, only the determinants that were tested.  I think it was to provide hard information for a – in trying to determine whether a particular water supply was covered by description under section 4 or section 5, it was easiest to do that by simply having numbers that were available from testing, whereas it wasn't so straight forward for dealing with Protozoa because monitoring for Protozoa themselves is not undertaken. 

MS LINTERMAN:

I think that sort of raises a more general question – sorry, Mr Bryden, we will come to you but –

MR BRYDEN:

That’s all right.

MS LINTERMAN:

- something for the rest of the panel to think about is the application of the NES Regs currently is tied to the sort of level of existing treatment or the level of potential contamination and it seems that that is bringing in consideration of the later barriers in the process, whereas here we are talking about the first barrier and perhaps is there a need to change the trigger for the application of the NES to something or concretely related to first barrier protection?  So I’ll just leave that aside and we’ll come back to Mr Bryden?

MR BRYDEN:

I think in response to your question as to whether or not your exhaustive list should be a focus of the review, I would say yes, we are looking to be as all‑encompassing in terms of the review as we possibly can.  Dr Mitchell made the comment that “wholesale review,” I would say “comprehensive”  We’re not looking to just simply tinker around the edges.  We are seeking to complete first a review of the compliance with the regulations as they currently stand, so that in itself will highlight issues in addition to the issues should and I’m saying should there be issues in terms of compliance that will usefully highlight them and then we turn our minds to the broader question of the effectiveness of the regulation and that is where we begin to delve down into some of these issues that you have raised.  So I would, at this point in the process, not suggest that we would limit ourselves or preclude any suggestions.  In terms of whether or not the regulations should apply to land use, that will be something that needs to be worked through in terms of the review.  There will be some challenges in terms of incorporating that, but we will work through those as we proceed through the review.  Other issues that the review may want to investigate as we move to this stage on effectiveness that some councils have raised is the question of cumulative effect and firstly should that be considered, but almost the bigger question of how is it considered.  I don’t have an answer to that, I am sorry.  

MS LINTERMAN:
Thank you very much.

MR WILSON:
Mr Bryden, clearly that review will take time?

MR BRYDEN:
Yes.

MR WILSON:
What about quick-fixes to something that might be obvious such as the deficiencies around provisions of wells?  Is there a two-stage process where something like that might be able to be accommodated?

MR BRYDEN:
In terms of the regulatory process, I would need to seek advice.  I don’t know if there is a quick-fix solution with the regulatory process.  

JUSTICE STEVENS:
Like a statutes amendment bill.

MR BRYDEN:
I'm conscious that if some Councils are already undertaking measures to deal with some of the issues around bores, and I think Hawkes Bay Regional Council have begun to do some of that work, one quick-fix would be to encourage a sharing of knowledge in terms of the best practice that might already be out there, which then doesn’t rely on the regulatory approach but that’s if you were looking for a quick-fix.

MR WILSON:
I understand from what we heard on Monday that there is a general acceptance that the current Standard that is called up in the Drinking Water Standards and it is in a number of regional rules, is recognised as being inadequate and out of date NZS4411.  So if the industry were to produce a new Standard, presumably there is nothing to stop them, this is probably a question of you, Mr Maxwell, rather than Mr Bryden, Regional Councils taking that on as a condition as soon as it was promulgated?

MR MAXWELL:
Yes, Sir, we could certainly condition it into new consents and pretty quickly if a new Standard came out and –

MR WILSON:
And obviously a new Standard could only apply to new wells that were being drilled?

MR MAXWELL:
That’s the problem, is that it applies to the activities going forward.

MR WILSON:
But obviously we are better to stop shonky wells being, let us assume there are some out there, we are better to not allow new ones to be drilled if they are not up to scratch?

MR MAXWELL:
I think it's definitely an area that it's worth further exploration because it seems to me is it could well be a reasonably quick-fix and the possibility of, with the, certainly in the land use consent for the bore, that’s difficult to fix but for the taking and use component for the water coming out of the bore, you can certainly condition that to add new Standards as they become available and as you'll be aware, we have, most regions, ours certainly do, that we have annual review conditions in our consents and we can add new conditions each year for things just like this if they come up, so that as new Standards are added and certainly in developing the longer term broader fix, I think there's real promise in having a bi-reference approach.  So you would have a Standard that exists and I would imagine that these Standards should be constantly evolving and improving and they should be incorporated by reference into the primarily legislation rather than the issue of being an outdated Standard because that’s referenced in the legislation.

MS LINTERMAN:
Thank you, Mr Maxwell.  Dr Mitchell, while we're on that topic, can you shed any light on a mechanism under the RMA that might provide a quick-fix?  Section 55 assist?

DR MITCHELL:
Well, I think section 55, I think well, if I can just perhaps predicate that answer by going back and saying there are two national instruments available.  One is the National Environmental Standard and the other is the national policy statement-type approach.  The national policy statement allows nationally‑based policy to be developed and there's a mechanism within the RMA to insert that directly into all regional documents without the need for further schedule, what are called schedule 1 processes requiring notification and so on and so forth.  That’s not necessarily a quick-fix because the contents of national policy statements are (a), complex and (b), there's a process of consultation and other matters that are required to be considered but I think there's only so much that a national standard can do because it is only setting a standard and generally by their nature, a standard establishes a bottom line, “You shall not do something if it exceeds something.”  It is much, much more difficult to sort of capture future intent, you know what might happen in the future with drinking water sources that might be required in the future but aren’t currently subject of any consents whatsoever.  I would have thought that was an important factor to consider but I am not sure that there is any real quick fix to that problem other than – I don’t think there is a quick fix, unfortunately.

MS LINTERMAN:
Now I want to come back to the national policy statement, national standard distinction but just a couple of final questions on the NS Regulations.  I mentioned to Mr Bryden earlier the issue of the trigger for the application of the NES and whether there might be an alternative trigger, not linked to the level of current treatment.  And some of the submissions, they raised the suggestion of a source protection zone being the trigger.  Do you have any comments on source protection zones and on a general other trigger?

MR BRYDEN:

I don’t have detailed technical knowledge to comment on that. I would say certainly it is an approach and it is an approach that some councils already use.  So it would certainly be something we would want to investigate further as part of the review.  That would be all I would say.

MS LINTERMAN:
Dr Nokes?

DR NOKES:

Just to clarify.  Is the suggestion that a source protection zone would be used in place of the question of how well the water was treated as a trigger?

MS LINTERMAN:
Yes so we might identify various source protection zones and then when an activity is proposed within a source protection zone, that’s when the NS would apply.

DR NOKES:
Okay so irrespective of what was being done with treatment.  I certainly support the idea of source protection zones.  And if they are going to be used to trigger the requirements of the NES, irrespective of treatment, then I don’t see a downside as far as the water supplier is concerned, I wouldn’t have thought, just off the top of my head.

MS LINTERMAN:
Mr Thew?

MR THEW:

I fully support the use of highlighting geographical area, a source protection zone.  To trigger the conversation, planners are very good at what they do but it’s also important that they are not making judgment because there is just a piece of treatment that that activity is going to be okay because what they need to do is then talk with the water supplier and potentially with the health partners to understand what does that treatment not do and therefore does that activity have a potential of creating an issue to degrade that environment beyond what would be allowed.  Also absolutely the use of a source protection zone to highlight any change of activities or applications in that zone would be highly desirable.

MR WILSON:

Bit challenging for surface waters with large catchments.  If you take the  Mercer intake for Auckland, it includes the whole of the Waikato catchment above that point including all the way up to the top of you know, the mountains and the middle of the Island.  I mean there is a practical reality associated with a lot of this.

MR THEW:

Absolutely and it goes back to assessing the source protection zone and how you are defining that and what is the risk, what is the proximity.  If I think through and it is not a large surface water but the water that we are progressing currently with our suppliers and looking to work quite closely with the Hawke’s Bay Regional Council with their contaminant fate, so it is a groundwater but we are looking at proximity as well as land use, so the further away you get, there are some land use that may be undesirable very close to the source and may not be undesirable further away, so it is actually working through it quite pragmatically on a risk-base approach but just because it is big, doesn’t mean that we should walk away from it.

MS LINTERMAN:
Mr Maxwell?

MR MAXWELL:
Well, I think that last conversation is a useful segue into the point I was going to make.  I don’t you can disconnect to the level of treatment for source protection.  I think source protection is a concept right and it's good and be it a capture zone and groundwater or source protection and surface water, I think it's an important consideration.  It does then come in – what then becomes part of your consideration about what is acceptable within that area or how big the area is is, well, what is the level of treatment that is occurring, what are the risks, what are the – well, what are the contaminants, what are the risks of them arriving at the bore, will the treatment cope with that, all of those things become part of the narrative and it is certainly from a, if you are taking a source protection approach, applying it to regional policy and rules and objectives for regional planning, those are the sorts of things you would want to consider because if you had a groundwater source and you had high levels of treatment, it may be that you are happy to see some activities in the catchment under that situation than you would with no treatment or with a different, a lower level of treatment because it is all about, as we talked earlier in the day, risk management.  So it is understanding, well, how does the system behave, whether it's groundwater or surface water, where will contaminants come from, how long will it take them to get there and what sort of concentrations will they be in when they arrive?  And if that is not acceptable based on your level of treatment, then you go in and you introduce rules to prevent that from happening and manage that way.  So I don’t think you can disconnect the two.  I think the two go hand-in-glove. 

MS LINTERMAN:

I do understand the management aspect of it, but if you are tying your first barrier of protection to the level of protection afforded by your second barriers, are you not taking away from first barrier protection?

MR MAXWELL:

Sorry, just repeat the question?

MS LINTERMAN:

If you are tying your protection of source water to the other barriers in place like treatment, are you not taking away from that first barrier?  If you are being more lenient if there is treatment in place, it is almost like the secure classification?

MR MAXWELL:

No.  And look, I get the tension in the conversation and that is not what I am advocating is that because you have got treatment that you necessarily are prepared to accept inappropriate use of the land or discharges in that area of interest, but again these are the kind of balancing matters that communities have to have in conversations around resource management because we are not prescribing a completely no-risk environment.  There is – there are risks in conducting activities on the land and that communities are in the policy development process being asked to balance up, well, what are the risks of allowing things against other activities versus not allowing them on your, you know, your fabric and your regional GDP and your economies in your communities.  Those are the various sorts of things that have to happen and I wouldn't say that it should follow that simply because you have got treatment that therefore allows a loose or an inappropriate management of that source protection area or capture zone.  I think it just becomes one of scale and magnitude of the controls that you need to put in place. 

MS LINTERMAN:

Dr Mitchell.

DR MITCHELL:

I don’t know that there is much that I can add to that conversation other than two points: one is source protection zones are already being used by various of the regional councils around the country; the second point I would make is that I think it is very difficult to take a one size fits all approach to them, whether that be surface water or groundwater and I think it lends itself to a policy direction type approach with the detail to follow.  And I come back to Mr Wilson’s point and I have acted for WaterCare twice now on consenting takes from the Waikato River to supply Auckland and that’s the best treated water in New Zealand and arguably it is probably the safest supply in the sense of overall integrity because of the multiple barriers it has beyond the primary source control and it's – but interestingly, what that has happened is that that has been a driver, albeit an indirect driver, for improving catchment water quality in there because everybody knows there’s a water treatment – sorry, a water intake essentially at the bottom end of that catchment and I haven't got any empirical evidence to support that but I know, you know, Water Care are always putting the pressure on upstream applicants to not just to reduce general contamination, but also the “what ifs” when something goes wrong, you know, the contingency type events.   So I tend to agree with Mr Maxwell.  I think if you try and impose a one size fits all source protection zone, I think you’ve got to address the reality that it is not actually possible to protect all of them and, in fact, some of them aren’t protected now and never will be.  So I think that’s the tension and that’s why I don’t think there's a one‑size‑fits‑all solution to them but there's policy-driven solution that I think that can lead to them.

MS LINTERMAN:
Thank you.  I have one final question on the NES Regs.  They were accompanied, when they were introduced in 2008, with a users’ guide, which we know is still in draft.  Do you have any comments on the usefulness of the users’ guide, including any issues with it still being in draft?  I will note also in the Regional Council’s submission, the statement that the NES should stand on its own and everything should be encompassed in there rather than being accompanied by a users’ guide.  Do you have any comments on that, Dr Mitchell?

DR MITCHELL:
Not really but I think it all comes back to the question of awareness and so forth and I don’t think the user document has probably being road-tested as thoroughly as it might have been and all other things being equal.  I think it is sad that it's eight or nine years on and it's a still draft.  I don’t think that sends the right signal to anybody.  From what I can tell, and I don’t sort of work in that space particularly, but it's well written, it's comprehensive, I think, but it is quite a technical document so I think in terms of it being widely applicable to people that might have to administer some of those provisions, there may be aspects of it that could be improved to enable people that aren't water treatment engineers or so forth to actually understand what it is that’s required of them but I certainly agree with the principle that having Standards and then having to have a, you know, 70 or 80-page document to tell you how to implement the Standard means that the Standard’s not –

JUSTICE STEVENS:
Something wrong somewhere?

DR MITCHELL:
– fit for purpose, to be frank about it.

MR MAXWELL:
And so just continuing on that comment, I guess that that summarises it, I guess, from a practitioner’s perspective if you need a large document to tell you how to implement the legislation, primary legislation, then the primary legislation probably could do with some refinement to make it less ambiguous and there's some risks.  But that said, it is very very helpful often to have supporting technical documents, whether they're of a technical nature rather than an interpretation of and interpretive nature of the law.  So I'm not dismissive of the need for supporting documents to make the primary legislation effective but I just wouldn't want to rely on a chunky document that told you how to interpret it because if you gave that to 100 practitioners of the RMA across the country, you may well have a 100 different views on that and that’s the risk.

JUSTICE STEVENS:
And does the fact that it remains in draft, is that a concern?

MR MAXWELL:
Yes, I mean it would be nice that that was turned into a final document and what I would be hoping is that through this review process that the Ministry’s running that we'll have a discussion about rationalisation of that document and finalisation of it under something that the practitioners can use.

JUSTICE STEVENS:
I see it was published in 2009, so it is sort of inching at rather glacial speed towards finality.

MR MAXWELL:
Well, I would suggest it probably needs a fundamental overhaul at this stage.

JUSTICE STEVENS:
It might never.

MR MAXWELL:
Might not ever be finalised, then we have a new version.

MS LINTERMAN:
Mr Maxwell, I've actually, I've got the Regional Council submission and on page 7, there's a very helpful paragraph that says, “Whatever the outcome of the review, the Regional Council supports a more direct process of engagement by the Ministry.  In particular the Regional Council considers that the Ministry should prepare and keep updated examples of best practice and information about how case law is developing.”  I think that’s a useful sentiment, especially in light of the information-sharing discussions we've had over the past few days.  That’s helpful, thank you.  Mr Thew?

MR THEW:
I have nothing further to add.

MS LINTERMAN:
Dr Nokes?

DR NOKES:
No, I have nothing to add, thank you.

MS LINTERMAN:
You might be engaged to prepare the new technical guidance with the new NES.

JUSTICE STEVENS:
When do you retire?

DR NOKES:
Hopefully I'll get to retirement before then.

MS LINTERMAN:
Mr Bryden?

Mr Bryden:

I would first accept it's unfortunate that the regulations have never been final – the guidance has never been finalised and published.  I would note in response to Dr Mitchell’s comment about something that’s not been road tested.  I just make the observation there that in developing the guidance there was in fact an extensive programme of workshops around the country with regional councils in developing that guidance, it wasn't something that just came out of the ivory towers of Wellington.  But I accept it's long overdue for updating and it will certainly be part of the review process of the NES to ensure that any guidance that’s prepared is firstly prepared in collaboration with those who we are expecting to apply the regulations so that we can fully capture their views and that it adds value to the Regulations.  I would observe that it's not uncommon for Regulations to have guidance such as this.  I'd also observe that the nature of Regulation is such you can't always account for every situation, Mr Wilson, I think, pointed out earlier some of the complexities in terms of situations around the use of SPZs and things.  You couldn’t easily capture all of that within a Regulation so there will always be a need for guidance and the presence of guidance isn't necessarily a reflection of poor Regulation.

Mr Wilson:

Mr Bryden just a comment and I make this comment because I actually know that it did occur but I think it's important.  The NES on drinking water was introduced because it was recognised that there was a gap in the framework and the particular gap was in part the ability for the water suppliers to be able to have influence over the, what was happening in the environment that was being imposed on them.  So not only is it very, very important that you road test it with the people who are going to implement the Regulations, you – in fact you must road test it with the people who are going to benefit from it, the people for whom the Regulation was developed in the first place.  Now I know from personal experience that did happen when the current NES was developed and I just obviously it, no doubt will, you know, it will happen again but it's not only about the regional councils, it's equally about the water suppliers?

Mr Bryden:

We would want to ensure that all the parties that have an interest are involved.

Ms linterman:

I want to come back now to Dr Mitchell’s point about the policy statement standard distinction.  We, in the counsel assisting discussion papers on issues 8, 9 and 10 the option was put forward or the need for specific objectives and policies for freshwater in regional plans to ensure recognition of management or protection of drinking water sources.  You seemed to indicate earlier that a policy statement might be a useful way of getting a national direction on that sort of policy provision, is that your opinion or can you comment further on that?

Mr mitchell:
Well I think you’ve got to look at the package of measures as a totality and I think I've already said, if I were to be asked to prioritise the most important things the first one would be the section 6 change and the second one would be the functions of regional councils change and then you’ve – if that were done then you’ve got to look at the policy framework in that context as opposed to the context of that not existing.  So I would see that there would be a much more pressing rationale for NPS guidance if that was your top level intervention.  It would be less important if you’ve got the other two matters that we’ve already talked about in place.  The the lready talked about in place.  or nps l dir tn erets are involvdd.isnt ricting it perhaps when we'ntry to the construction oattraction of the NPS is that, as I think I said before and I believe it's section 55, allows for those matters once they're finalised in the NPS to have immediate effect into the regional documents.  So in that respect it's quick but the risk, of course, with that is that you’re taking things at a national level and implying that policy at a regional level across the whole of the country.  So you need to be fairly careful about how you did that.   I would see that as being of lesser importance, the NPS approach, than the two other provisions being section 6 and section 30 and I would also note that the process for implementing NPSs in the first place is not a straight-forward one, it is – that is not a quick fix solution.  But I think it would have merit, but it would have merit and it would need to be seen in the context of a range of wider issues than simply drinking water, I would suspect. 

MS LINTERMAN:

Any comments from the panel on that notion?  Dr – Mr Bryden?

MR BRYDEN:

I would agree with Dr Mitchell.  It's certainly not a quick fix solution and there are a range of implications that would need to be thought – carefully through, so I don’t think there is anything further to add to that. 

MS LINTERMAN:
Dr Nokes?
DR NOKES:

No, thank you. 

MS LINTERMAN:

Mr Thew?

MR THEW:

No.

MS LINTERMAN:

Dr Mitchell, you also mentioned earlier that some regional councils already had measures in place in terms of source protection zones and you mentioned Canterbury as an example of a good response to this sort of area, can you give us a bit more explanation of what regimes might be in place and I do have – 

DR MITCHELL:

Well, some of them are attached to your discussion document of 14 July.

MS LINTERMAN:

Yes, I was going to refer to that, so perhaps if we focus on Canterbury which is the first set of provisions in Appendix One to the discussion paper.  Could you explain how these provisions work to protect or manage drinking water sources?

DR MITCHELL:

Well, I’d have to say at the outcome that I’m, well, my view on those is reliant on what I’ve read.  I have not applied them in practice.  So you know, my ability to read them and interpret what they say is really no different from anybody else’s, it's just simply reading them on their face.  The other thing I would say about Canterbury is that they are in the process of developing catchment specific plans and a number of other regional councils including Hawke's Bay are doing something similar, but they have a particular focus in the plans that they are in the process of developing but have not yet either done so or completed of taking what's in the existing documents, what I would – how I would describe a step up in terms of the sophistication and the way that they’re dealing with that.  And essentially they look at the issue and if you look at page 1 of the appendix that you referred to, they take the approach that any regional council would take of saying, “You can't just have rules that sit there by themselves, rules have to give effect to policies and policies have to reflect an objective.”  You know, there’s again a cascade between things.  So they have strong policy about the protection of drinking water and again that’s not surprising given the number of people that utilise Christchurch groundwater and it's not treated, so, you know, it's a horses –

JUSTICE STEVENS:

250,000.

DR MITCHELL:

250,000, I believe that’s right.  So they have region-wide rules that relate to discharges of things, but they have tackled some of the – they are discharges but they are more akin to land uses than strictly discharges in the conventional sense.

MR WILSON:

Point use discharges perhaps?

DR MITCHELL:

Pardon me?

MR WILSON:

Point use discharges, perhaps.

DR MITCHELL:

Yeah, point use discharges, point source discharges and also things like, you know, putting sewage sludge on the ground, even though that is a discharge permit and it would be picked up under the NES anyway, they’ve put quite a lot of effort, I think, into defining what they do there.  Their science is robust.  They put a considerable amount of effort in terms of actually – you know, they’ve got diagrams in their plan that say, “Here’s how you calculate a source protection zone.”  I’m probably jumping a little bit all over the place, but that's on page 6 of the appendix.  They have controls over municipal solid  disposal.  I think importantly and this may come up later, but I think that they tend to limit what “permitted activities” are fairly tightly, so everything needs a resource consent which enables consideration of things on their merits and I think that’s in this sort of jurisdiction is sensible.  There'll be a debate, I think, that arises about whether what are called controlled activities should apply in these sorts of cases.  The controlled activity is an activity that must be granted consent, subject to consideration of the matters over which control is exercised or reserved, in which case there are conditions that can be imposed on that but the consent can't be turned down.  Interestingly, Canterbury utilise prohibited activities for certain things that are deemed to be particularly high risk in the vicinity of water supplies.  Prohibited activities, in my experience, are not routinely used.  They're very much a tool of last resort but I think there are logical reasons for doing so in certain circumstances, this being one of them.  They have – well, they just have fairly comprehensive set of provisions, starting from the policy.  I mean short of going through them one by one by one, which I don’t think is particularly helpful to you, but they have an objectives framework, series of robust policies, a set of rules that are both technically based and robust and that’s pretty consistent, I think, with one of the other examples in here and that’s the recent, and I can never remember whether it's plan change 5 or plan change 6 in the Hawkes Bay where they have taken, you know, a fairly similar approach.  Wellington take a fairly similar approach and I'm not saying that list is exhaustive because you could have, this appendix could have been, you know, 500 pages long with every provision for everywhere but I think it's fair to say that where there is a very strong reliance on first barrier protection, there tends to be pretty good objectives, policies and rules around a lot of those, not universally across the country but in a number of specific instances that I think are a good model for going forward.
JUSTICE STEVENS:
It is hardly surprising?

MR MAXWELL:
Pardon me?

JUSTICE STEVENS:
It is hardly surprising?

MR MAXWELL:
No, indeed.

JUSTICE STEVENS:
Given it is the only barrier that is the first and the last.

MR MAXWELL:
Exactly.

JUSTICE STEVENS:
Yes.

MR MAXWELL:
And that’s the one I contrasted before with the Waikato one, which is, it couldn't be more different.

MS LINTERMAN:
So it seems to me that we have these exemplar Councils who are doing the right thing and putting the right processes and systems in place in their regional plans.  How do we make sure that that’s consistent across the country?  How do we get everyone to be like Canterbury?

MR MAXWELL:
I wasn’t just picking out Canterbury.  I started with, there are others, Hawkes Bay in some of their recent planning things, I think that that’s the issue with resource management generally, is it's never a static playing field and, you know, a plan that is drafted today, could represent absolute best practice.  Everyone would say that’s absolutely outstanding and then circumstances change for reasons that no one can really have foreseen and it gets changed and that’s the nature of the beast, I think, and I dare say that’s the same with things like water treatment and, you know, scientific knowledge generally.  I come back to what I said earlier.  I think that if you’ve got very strong national guidance about what's expected, and that’s where I think section 6 is so important.  I don’t think it takes a massive leap of logic to say that next generation of plans that are developed will be much more robust as a general statement than what they are now.

MS LINTERMAN:
So you think that’s sufficient but if the Inquiry were to see a need for the inclusion of these sorts of objectives and policies in regional plans, section 55 would be –

MR MAXWELL:
That would be what I – I think it's a, all I'm, I don’t – I think it's a good initiative. Don’t – I don’t want to you to misunderstand me or the Panel to misunderstand me.  I don’t think it's as important as doing the two other things that we talked about and the reason I say that is because it takes to implement, so it's something that I think, Your Honour, you talked earlier in the week about what are the things that you can do now and what are the things that you can do in a more measured way.

JUSTICE STEVENS:
Absolutely.

MR MAXWELL:
Well, this one fits into that second category, whereas, in my view, the other two fit into the, you know, stop mucking around and get on with it category.

JUSTICE STEVENS:
My impression, to be fair, is that it's precisely the sort of input that the Ministry’s looking for?

Mr Bryden:

I would hope so Sir, I would have thought so.

Justice Stevens:

You’re nodding Mr Bryden?

Mr Bryden:

Yes.

Ms linterman:

Mr Bryden do you have any further comments on that?

Mr Bryden:

No I don’t have any disagreement with what Dr Mitchell’s saying, I make the observation we have a range of councils here outlined in the appendix to the document that demonstrate that these practices are already occurring in the current environment and the question then is are they occurring where, in every situation where it's appropriate that they occur and I guess it's that question of to what extent is it appropriate to a particular situation and if not what is the key issue that’s preventing that from occurring, how do we uncover that and address it.

Ms linterman:

Dr Nokes any comments?

Dr Nokes:

No thank you.

Ms linterman:

Mr Thew?

Mr thew:

Nothing further no.

Ms linterman:

Mr Maxwell?

Mr Maxwell:

No I can't add to that.

Ms linterman:

That’s my questions on the NES Regulations and the first barrier generally.  My final topic is consenting of water supply as water permits.  Would you like to ask (inaudible 12:16:33).

Justice Stevens:

Yes perhaps just run around counsel, Ms Casey anything?

Ms Casey:

Nothing from me thank you.

Justice Stevens:

Ms Ridder?

Ms Ridder:

Nothing thanks Sir.

Justice Stevens:

Ms Butler?

Ms Butler: 

Yes Sir.  Butler for the whole of Crown in particularly the Ministry for the Environment.  Dr Mitchell you referred to making modifications to the NES relating to land use activities.  You’re aware of the process to make or amend an NES?

Dr Mitchell:

Yes.

Ms Butler: 

So your comments relating to a quick fix or something that can be done now includes following those processes?

Dr Mitchell:

Yes I think in the term, the way that I used the word “quick fix” was possibly a little intemperate, it's a relative term and that’s all I'm saying.  

Justice Stevens:

We understand Ms Butler and the panel has acknowledged the process that Mr Bryden properly drew our attention to earlier.

Ms Butler: 

You’re also familiar then with the regulatory process required to amend section 6 of the RMA?

Dr Mitchell:

It's a political process.

Ms Butler: 

You referred earlier to three section 6 amendments, you’re aware that each of those followed the balancing and policy development and RIS approach set out by Mr Bryden, regulatory impact statements?

Dr Mitchell:

Yes but the specifics of each case were different, I'd need, I could stand to be corrected, I'm not sure that any of them were the subject of a specific amendment for that one purpose only, they were part of a wider set of amendments to the RMA that were quite extensive and the conte – what I'm talking about here is what I still believe is a clarification, at least in the lay use of that term.

Ms Butler: 

So it's your view that a change to section 6 of the RMA is a “quick fix”?

Dr Mitchell:

I think it could be a quick fix if the rationale for it were compelling.  It seems to me that this is not the same as saying “we want to restructure section 6 to balance development with the environment” which is where earlier attempts to amend section 6 in a more wholesale way fell over.  It would be hard to envisage in my view why there would be much debate.  Most of the changes to the substantive parts of the RMA have fallen over and I've been involved in some of the because the – to put it frankly, the Government hasn’t had the numbers to implement the changes that they need so they cut all sorts of deals and it's taken all sorts of times to get those matters addressed and I don’t see this has to fall into that category at all.

JUSTICE STEVENS:
Well it is a public health matter Ms Butler.

MS BUTLER:

No further questions, thank you Sir.

JUSTICE STEVENS:
Mr Matheson?

MR MATHESON:

Yes thank you, just quickly.  In relation to the National Environmental Standard and your discussion about activity statuses, and you helpfully pointed out that controlled activities must be granted consent, restricted discretionary activities may be declined consent and you made the comment that controlled activities can only, or in making a decision, a council can only have regard to matters listed as matters for control, correct?

DR MITCHELL:

That’s correct.

MR MATHESON:
So if one were concerned about effects on drinking water sources, then that would need to be clearly specified, wouldn’t it?

DR MITCHELL:

Yes it would.

MR MATHESON:
And likewise, for restricted discretionary activities, conditions can be imposed, notification has to be decided and decisions have to be made only on the basis of the matters which discretion is restricted?

DR MITCHELL:

That’s correct.

MR MATHESON:
So again, if concerns about the protection of drinking water sources or management of risks thereto would need to be specified in those matters of discretion?

DR MITCHELL:

Yes.

MR MATHESON:
You are aware that a National Environmental Standard can specify activity statuses for activities.

DR MITCHELL:

Yes.

MR MATHESON:
And this can apply throughout New Zealand without any other changes to any specific plans?

DR MITCHELL:

Yes.

MR MATHESON:
And that was the approach taken in the National Environmental Standard for air quality, for example?

DR MITCHELL:

Yes.

MR MATHESON:
So it would be possible for some activities to be listed in the National Environmental Standard together with matters of discretion through an NES process?

DR MITCHELL:

Yes.

MR MATHESON:
Thank you, no further questions.

JUSTICE STEVENS:
Ms Linterman?

MS LINTERMAN:
I don’t think there is too much needs to go into much detail on this last topic but the last topic is consenting of water suppliers water take permits and this is obviously an important matter in light of the Stage 1 findings and some issues with the processing and the monitoring of the District Council’s water take permit from the Brookvale Road bores.  Picking up on Mr Matheson’s questioning of you Dr Mitchell, would the NES mechanism just discussed and is there a need, with the system, is there a need for a certain level of activity classification for these sorts of water takes?

DR MITCHELL:

I suppose there is two questions in terms of the water take consent that spring to mind.  The first question is, is that an appropriate source given its quality for use for that purpose.  That would be the fundamental question that would first need to be asked and that is when it raises issues about treatment presumably and a whole range of other things.  But then it leads on to assuming that it is, what are the appropriate conditions to ensure the integrity of that system.  And I think both of those issues need to be considered.

MS LINTERMAN:
And so those issues aren’t specified consistently anywhere at the moment?  For some regional councils but not across the board.

DR MITCHELL:

No they are not but I suppose I come back to the point and it is this issue of where the line is drawn if you like, between the Resource Management Act provisions and the health legislation, the Drinking Water Standards and so forth that the Ministry of Health administer.  Because – and I agree with what Mr Maxwell said earlier, there may be a hugely abundant groundwater supply in an area that is generally not secure but it still can be an excellent source of drinking water provided, when you look at all the barriers together, it still makes sense.  And I know it is a surface water example but I come back to the Waikato example of being a situation that I don’t think anyone in the industry, that I am aware of actually says that that water should not be taken and used for drinking purposes.  So I think it is fair to say that the practice generally speaking in recent times, or not very recent times but historically, has been when looking at those permits it's actually about is there enough water, will it drain someone else’s bore, those sorts of things.  But I certainly agree that the fit for purpose and the ongoing management of that, once established, are both matters that need to be provided for and specifically addressed.  And I am sorry that was a little bit of a long-winded answer.  

MS LINTERMAN:

No, that’s good, we got there, thank you.  Mr Maxwell, any comments on that?

MR MAXWELL:

No, well, I certainly agree with everything Dr Mitchell has said and I think just reflecting on the last point that I would describe it as the effect of the activity on itself and it is certainly a significant consideration and fitness for purpose of the source and fitness for purpose is really about understanding the context in terms of, well, where is the supply coming from, what happens when the system is operating, is there risk of contaminants being drawn in and therefore does that change the view that we have?  And look, I think it's understood and accepted through Stage 1 that historically this council anyway and I am sure many others have also focused primarily on the quantity aspects rather than the quality aspects (ie, what is the impact of that activity on the quality of particular groundwater) as I say, the effect of the activity on itself and I think that is something that is now front and centre and, you know, must be adequately considered and addressed. 

JUSTICE STEVENS:

Is it thought that any recommendations are needed?  I mean, to – you make the very fair point that the fact that it happened, the fact of the Stage 1 report, changes have been made and we are now in a completely different working environment with the operation of the Joint Working Group and the establishment of a governance group in process at the present time, is it something where a specific recommendation is required?

MR MAXWELL:

I can't think of one off the top of my head, Your Honour, immediately.  It’s not to say that there isn't.  I mean, in essence what it has driven is practice change within our business.

JUSTICE STEVENS:

Thank you, that’s how I understood your answer.

MR MAXWELL:

Yes.

MS LINTERMAN:

Mr Thew?

MR THEW:

Picking up on Dr Mitchell’s comment, I think there’s a couple of lenses in there, is it appropriate source and he quite rightly raised there’s two key element: one is the health, so is that supply going to be safe for people to drink when it gets to their tap and what's the effect on the environment so is that activity going to have a negative effect on the environment.  One of the concerns I have just in the current pros – and absolutely by all means making sure that that well head or that supply take is in pristine condition and there is suitable control point processes that are in place and our water supplier’s practices and where required an environmental practice.  The concern I have got in the discussion at the moment and I think a few of the submissions pull up on it is there is a tendency at the moment and I am seeing it in a couple of places around the country where there is a lot of focus on the municipal bore, what is the Rules that we need for a water take bore and I am sure the panel will recall the evidence of Mr Manunui where my biggest concerns at the moment is I can put in process and have put in some stringent processes around managing my own, but it's actually the activities of the private individuals within that, I guess, that higher risk zone of that source protection area.  So the Rules around bores and takes actually need to apply to all parties within that zone, not just on the municipal bores and it is very important, I think, that we don’t end up getting too focused on just the municipal bore or the water take bore, but it's actually any bore that potentially creates an opening back into the environment which could cause an infection. 

JUSTICE STEVENS:

Thank you. 

MS LINTERMAN:

Dr Nokes, any comments?

DR NOKES:

No, I have no comment, thank you. 

MS LINTERMAN:

Mr Bryden?

MR BRYDEN:

I don’t think I have anything to add to what has already been said. 

JUSTICE STEVENS:

I would just like to check with Dr Mitchell.  Do you think there is a possible recommendation that needs to be made around this topic?  Maybe it is something you can reflect on?

DR MITCHELL:

I – well, I mentioned earlier, well, I agreed with Mr Maxwell’s point, but –

JUSTICE STEVENS:

There have been changes.
DR MITCHELL:

There have been changes but also in relation to the NES, for example, about having standard conditions for the construction of wells, that seems to me to be logical and I don’t think you necessarily need a legislative change or a policy document to do it.  If there's good collaboration between the Ministry and the regions, they can agree all that and send it to everybody and say that’s what we've decided we're all going to do, we'll let the legislation or the Regulation catch up with it.  So think that’s a practical thing that can be done but I'm not, I don’t think there's anything else that immediately springs to mind but I'm happy to reflect on it.

JUSTICE STEVENS:
Maybe take it under advisement and –

DR MITCHELL:
I'm happy to reflect on it, Sir.

JUSTICE STEVENS:
Reflect on it for us.

MS LINTERMAN:
Thank you.  And then just finally on the water tank permits, stage 1 did raise the issue of monitoring and monitoring by Regional Councils is obviously a vexed issue and the resourcing issues, so without going too far into detail on that, in the Regional Council’s submission there was a suggestion that there might be the creation of a multi-agency body that would undertake monitoring of these sorts of permits on behalf of the Regional Council, the District Council, the District Health Board.  Is there space for that sort of entity in this area?  Perhaps start with you, Mr Maxwell?

MR MAXWELL:
Sorry, so I'm clear, are you saying is there a recommendation that could come out of the Inquiry in that regard?  Potentially, yes.  So where I see this conversation occurring in earnest is through the joint working group where you have the practitioners together who can work out together an appropriate fit‑for‑purpose monitoring programme for those bores.  That would then be cemented in, if you like, at a governance level through the joint committee of Councils and others and so it does have me then pause to reflect that I, perhaps what's unique about Hawkes Bay right now is that we have this joint committee of, joint governance committee and we have a joint working group.  I'm not aware of whether that same model applies throughout the country.  It may not.  It may not need to but I see value in that approach and I wonder whether that that monitoring discussion sitting in a joint working group is reflected through something along the lines of a recommendation that there is a statutorily appointed committee that deals with water management, drinking water management in a region, much like we have a regional transport committee, which effectively BLINK brings together district, regional and then land transport matters.  This committee is effectively bringing together health and environment and water supplies.  So that’s just my initial off the top of my head response to that but that’s certainly something that could be considered.

MS LINTERMAN:
Thank you.  Mr Thew?

MR THEW:
I just agree with Mr Maxwell there certainly but nothing further to add.

MS LINTERMAN:
Dr Nokes?

DR NOKES:
I have nothing to add, thank you.

MS LINTERMAN:
Mr Bryden?

MR BRYDEN:
I think Mr Maxwell made the useful point that it clearly is adding value on the Hawkes Bay context and where that’s appropriate in other contexts, we would hope that we would see it occurring.

JUSTICE STEVENS:
We have seen in submissions, Mr Bryden, in at least one other area, and I am thinking of Canterbury, even before the formation of the joint working group in December last year, they had got together and formed a similar type of joint working group in the Canterbury region.

MR BRYDEN:
Yes, Sir.

JUSTICE STEVENS:
That appears to be working equally well.  I mean we have not had, it is not been directly relevant here but the concept seems to be spreading.

MR BRYDEN:
And I think the concept has value.  Whether or not it needs to be statutorily appointed as a question to be answered.

JUSTICE STEVENS:
I think that is an issue we will grapple with.

MS LINTERMAN:
Thank you.  Dr Mitchell, any comment?

DR MITCHELL:
No, I think that’s been well covered, thank you.

MR WILSON:
Just as an aside, it is worth noting that the regional transport committees are mandated by the Land Transport Management Act.

MS LINTERMAN:
Thank you.  I have no further questions.

JUSTICE STEVENS:
Counsel?  Ms Casey?

MS CASEY:
No, thank you, Sir.

JUSTICE STEVENS:
Thank you.  Ms Ridder?

MS RIDDER: 

No, thank you.

JUSTICE STEVENS:
Yes, Ms Butler?

MS BUTLER:
No, thank you, Sir.

JUSTICE STEVENS:
Mr Matheson?

MR MATHESON:
No, that’s covered everything I think, Sir.

JUSTICE STEVENS:
So Ms Linterman does that bring us to the end of resource management and NES?

Ms linterman:

Yes it does.

Justice Stevens:

May I thank you for the way in which you have dealt with the panel and presented the issues, thank you, and to the members of the panel, Mr Bryden, Dr Nokes, thank you Mr Thew and Mr Maxwell and Dr Mitchell, we appreciate that you’ve given up your time and for the work, the preparation that’s gone into it and the thoughtful analysis that’s enabled you to contribute to the debate in the way in which you have.  So on behalf of the panel we’d like to extend our thanks to all of you, it really is appreciated.  Now Ms Linterman we would adjourn is the plan till 2 o’clock?

Ms linterman:

2 o’clock yes.

Justice Stevens:

And then Ms Cuncannon will kick off with the different topic of, let me just check, Water Safety Plans, is that right?

Ms linterman:

Yes that’s correct.

Justice Stevens:

So we’ll see you back again Dr Nokes, we are straining your time and we are grateful for that and yes, 2 o’clock then.

Inquiry ADJOURNS:
12.37 pm

Inquiry RESUMES:
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Justice Stevens:

Yes good afternoon Ms Cuncannon?

Ms Cuncannon:

Good afternoon Sir.  Sir today’s session this afternoon is the super panel, you see that you have seven panel members before you this afternoon.  All of them will be familiar to you but the new panellist who you may remember from earlier stages of the Inquiry is Dr McElnay who's sitting here next to –

Justice Stevens:

Good afternoon Dr McElnay.

Dr McElnay:

Good afternoon.

Ms Cuncannon:

Just in case there's anybody who's new to this process we have, starting at my right, Dr Fricker, Dr McElnay, Ms Gilbert, Mr Wood, Dr Nokes, Mr Graham and Dr Deere.

Justice Stevens:

Welcome back to those that we’ve seen before, thank you for taking the trouble to fly in Mr Graham, appreciate that.

Mr Graham:

No problem Sir.

Ms Cuncannon:

Thank you Sir and I called the super panel because there's been a slight change to the way matters are being dealt with on our agenda.

Justice Stevens:

Yes.

Ms Cuncannon:

Because of the inter relationship between Water Safety Plan, Emergency Response Plans, the Drinking Water Standards, the Health Act and the guidelines we’re going to be dealing with all of those issues this afternoon.

Justice Stevens:

Thank you.

Ms Cuncannon:

If Dr McElnay is the only new panel member Sir I don’t intend to ask everyone to restate their qualifications but I thought we should perhaps start by asking Dr McElnay to do that as others have as they’ve joined the panel.

Justice Stevens:

Yes that would be excellent.  We know you did come from this region so.

Dr McElnay:

Thank you, my name’s Caroline Anne McElnay and I'm the director of public health at the Ministry of Health.  I'm a registered medical practitioner and public health medicine specialist.  I've been the director of public health for five and a half months and commenced the role at the end of February.  Prior to this I was employed by Hawke's Bay District Health Board in the capacity as director of population health and medical officer of health.  I just want to outline a little bit about the role of the director of public health.  So that is a statutory role under the Health Act, 3B and 3D.  That means that I have statutory advisory role to the Director-General and to the Minister of Health and can provide independent advice on any matter relating to public health.  The role also provides national clinical leadership for public health including professional oversight and support to medical officers of health as well as advice on public health matters more generally.  And I just want to comment that supply of safe drinking water to the population is an essential component in protecting public health.

Ms Cuncannon:

Thank you Dr McElnay have you got a copy of the diagram for the Ministry of Health’s structure?

Dr McElnay:

Yes.

Ms Cuncannon:

As I understand it this is an organisational chart?

Dr McElnay:

Yes that’s right so this, the diagrams that you have in front of you don’t actually show the relationship and communication channel that I have to the Director-General.  It shows organisationally that I report on employment matters to the director of protection regulation and assurance who is Stewart Jessamine so that’s the box on the far left-hand corner and then page 2 gives the details under that.  My role is mentioned there on the bottom right, director of public health, but there's also the group manager of public health who is in the diagram just above me and we work very closely together.  The next page outlines my direct reports and the page after that outlines the manager’s direct reports but the two teams work in a very joined up and connected way and in fact the group manager and myself provide a collective leadership role for the public health group.

Ms Cuncannon:
You said this diagram didn’t describe your statutory functions, I take it you’re referring to sections 3B and 3D of the Health Act?

Dr McElnay:

That’s right.

Ms Cuncannon:

And is it correct that section 3B of the Health Act provides that a director of public health should be appointed to have the function of advising the Director-General on matters relating to public health including personal health matters relating to public health and regulatory matters relating to public health?

Dr McElnay:

That’s correct.

Ms Cuncannon:

And then under section 3D of the Health Act the director of public health also has a function of your own initiative, after consultation with the Director‑General or at the request of the Minister, again after consultation with the Director-General of advising the Minister on any matter relating to public health and also reporting to the Minister on any matter relating to public health?

Dr McElnay:

Yes, that’s correct. 

MS CUNCANNON:

And is it correct also that section 3D subsection 2 directs that you are to fulfil that role independently?

Dr McElnay:

That’s right. 

MS CUNCANNON:

Thank you.  Are there any questions on those matters?

JUSTICE STEVENS:

Dr Poutasi, did you have any questions?

DR POUTASI:
No, no.

MR WILSON:

No.

JUSTICE STEVENS:

No, thank you, it's very helpful.

MS CUNCANNON:

Thank you Sir.  Just so we keep track of the documents, I wonder if that diagram that we’ve been referring to should be added to the common bundle as document 213.

DIAGRAM ADDED TO COMMON BUNDLE AS 213

MS CUNCANNON:

Thank you Sir.  Turning now to the first substantive matter for the panel which is Water Safety Plans.  Sir as the panel is aware, Water Safety Plans in New Zealand started life as Public Health Risk Management Plans and I wondered if I could ask Dr Nokes to start by giving us the background to those plans?

DR NOKES:

Around about the year 2000, the Ministry decided that there needed to be a move from the response-based product testing that was in use at that time to a risk-management approach, a more proactive way of managing risks.  ESR was asked to prepare for the Ministry a framework that could be used by water suppliers that were unfamiliar with the concepts of risk management and also provide and develop a number of guides that were intended to provide background information that water suppliers could use as a means of identifying potential problems with their suppliers, ways in which they could monitor their system to determine whether problems had arisen and the sort of corrective actions and responses should they discover that something had gone wrong.  So those functions were carried out.  One of the – we were very much aware in developing the framework and putting this Guidance together we were dealing with small water suppliers.  There is certainly some larger water suppliers at the time who had the expertise and were probably already using risk management techniques and principles, but there were likely to be many water suppliers who were not and therefore we needed to produce something that was hopefully relatively simple and also that introduced the concept and ideas relatively gently and I guess by that I mean, for example, and the topic will come up later, the question of critical control points and that was one of the concepts that was considered and decided not – we decided would not be introduced at that point in consultation with the Ministry.  I’m not sure there is anything else that I can add to this particular point.

MS CUNCANNON:

Can you tell us about the move to call them “Water Safety Plans,” to move from the language of “Public Health Risk Management Plans” to “Water Safety Plans”?

DR NOKES:

As I recall, that was triggered by the use – WHO’s use of the term “Water Safety Plan” and I may be corrected by colleagues by the Ministry, but I think that was the reason for the change.

MS CUNCANNON:

I wonder if Mr Graham has any comments on that, if you like, background to Public Health Risk Management Plans and the Water Safety Plans?

 MR GRAHAM:

The initial development term in the public health risk management plan was a decision that Dr Michael Taylor made because he felt that in the WHO term, Water Safety Plans in New Zealand would be easily confused with a plan to prevent drowning and so he felt that we needed to make that more specific to New Zealand circumstances and that was the term that was used until it was changed.  I am not familiar with the reasons or the action behind changing it to the WHO term.  One of the things that prompted the beginning of the Water Safety Plans was the WHO Guidelines that appeared in maybe 2004 in response to the Walkerton event and Dr Michael Taylor impressed on me at the time, the importance of reading that document and understanding that document as he told me it was the path that we were going to follow from that point with regards to managing risks being the central feature of ensuring safe water plans.

MS CUNCANNON:

And are you familiar with the policy choices that were referred to by Dr Nokes not to include, for example, the critical control point process at that stage?

MR GRAHAM:
I wasn’t familiar with all of the decision and policy thinking around that, though I do note that it is not entirely excluded.  The Health Act requires a Water Safety Plan to identify the critical points, rather than the critical control points.  In many respects they are a very similar thing.  So it is like a simplified version of the critical control points.  So critical control points comes from a Hazard Analysis Critical Control Point approach, the HACCP approach and I discussed this at length with Dr Michael Taylor at the time about the differences between the HACCP approach and the Water Safety Plan approach.  So critical points are identified, it should be identified in a plan.  It is just not taken that further step to identifying the things that need to be monitored around those critical points, or critical control points.

MS CUNCANNON:
Is it fair enough for me to say though that we need to be a little bit careful with our lingo or our jargon, that not all Water Safety Plans are created equal and perhaps, when labelling documents or processes, we need to make sure we understand, just from this discussion, what has actually fed into that particular plan or that particular document.

MR GRAHAM:
Yes I think you are right.  The language – all through the whole Water Safety Plan process, the language is subject to interpretation and one person’s critical control point is not necessarily another’s and so the interpretation that I might have of these kind of things may differ as well from a Drinking Water Assessors interpretation and others.  So yes, the language is important.  There are definitions in the Health Drinking Water Amendment Act around some of these things, of course.

MS CUNCANNON:
And we will go to the Act shortly but I wonder if I could turn to Dr Deere at this point and ask for your comments on what Dr Nokes and Mr Graham have told us about the move from Public Health Risk Management Plans to Water Safety Plans?

DR DEERE:

Yes so my impression of what is required to meet the New Zealand Standards with respect to what is called Water Safety Plans in New Zealand, my impression is that would not be considered compliant with Water Safety Plans as defined by the World Health Organisation and by other jurisdictions, so I consider it is not a fair use of the term because it is missing a number of features that are very clear in the WHO and the International Water Association’s normative documents which are the global norms for Water Safety Plans and without those features I don’t consider you should really use the term Water Safety Plan.  What I consider the New Zealand Regulations has in mind and what they have documented, is more of a risk management plan which summarises the risks that you have got.  Which summarises the improvements you should make and asks you to have a plan to make the improvements and it's very good in that respect, but the bit that is missing is the operational day-to-day continuous monitoring that is required of those critical control points.  That part is missing and to me that is the most important part of a Water Safety Plan and so for that reason I consider that the term “Water Safety Plan” if you are going to continue with the use of that term, you have got to insert those critical control points into the heart of the Water Safety Plan.  If it is decided “leave those out,” which can be a decision that is made, then you can use, you know, use a different like a public health risk management plan as it was originally called, but I think it’s when I first looked at the New Zealand Standards as a Drinking Water Assessor, my view was that that would not – anything that met that Standard but only met the New Zealand Standard would not pass the test of a Water Safety Plan and would not meet the Water Safety Plan requirements. 

MS CUNCANNON:

Thank you Dr Deere.  Dr Fricker, I wonder if you have any comments at this point on the New Zealand approach and this terminology issue?

DR FRICKER:

Well, I’d actually go one step further than Dr Deere and say that it's not really a risk management plan, but it's more a risk analysis plan.  It's a list of potential risks and how they could be improved, but it doesn’t address management at all and certainly to be termed a Water Safety Plan, Dr Deere has indicated the critical control points need to be specified, the operational control of those need to be specified, limits need to be put in, a Water Safety Plan should be a quantitative document, not merely a list of words.  You should actually have control limits as numbers so that people know exactly – so for example, you might be talking about chlorination and saying that, “Well, the chlorination is a critical control point without doubt,” and there would be limits around that.  Shouldn't go above a certain level, it shouldn't go below a certain level.  Those sorts of numbers need to be in there for a document like this to constitute a Water Safety Plan. 

MS CUNCANNON:

Mr Wood, I wonder if I might turn to you at this point.  Mr Graham is right, that critical points are referred to in the legislation, I wonder if you might tell us about how DWAs look at those, if at all, in the water safety process.  How are they taken into account currently?

MR WOOD:

So we do look at the Water Safety Plan to see if they have critical points identified, but what's missing often is the control around those points and sometimes we get into some vigorous discussions with water suppliers about what those controls should be and how they should be monitored and measured and we end up rather than having a nice easy to refer to list of critical control points with limits, we are pouring through the risk tables trying to pull out what the important things are and what we need to go back and clarify with the water supplier, what they are monitoring, where the high and lows are, what the critical limits are, and there often – sometimes they’re in Water Safety Plans, sometimes they not, but sometimes we’re actually having to drill into the risk tables that are somewhere at the back to try and find something that might be a critical point.

MS CUNCANNON:

I wonder if I might turn to the Ministry then at this point.  The Inquiry has heard that the decision to leave out critical points at this early stage in 2001 that Dr Nokes was referring to was part of this effort to bring about change, but in a manageable way, but that it was always intended that the Water Safety Plan process would be updated to reflect the World Health Organisation Standards, for example.  Is that the Ministry’s understanding and if so, what is the process around those developments?

MS GILBERT:

If I can perhaps add to Mr Graham’s answer, in my discussions with Dr Taylor, the original use of Public Health Risk Management Plans was because at that time there was a review of the Health Act underway and Public Health Risk Management Plans was going to be a generic term that would apply to all the Public Health Risk activities covered within the reviewed Health Act, so it was going to be a generic term applying to any public health risk and it would be a generic process.  I also understand from Dr Taylor that his concern with the HACCP approach was the reliance on a critical control point where he felt that with a water supply you would need multiple control points and so he wanted to make it really clear there was no singular critical control point but that through a water supply process there would be multiple points where you would insert controls and these would be all essential, really the multi-barrier approach.

MS CUNCANNON:
So do I take it from your answer that it wasn’t that there's going to be a two‑step process of implementation?  What we have reflects what was considered to be the appropriate process?

MS GILBERT:
It was the appropriate process at the time but I think any process, any documentation needs to be reviewed and updated.  There's always things to improve, particularly as you learn, as international experience improves, so it would always be the intention that any document or guidance is updated.

MS CUNCANNON:
Can you comment then on why the document was change to a Water Safety Plan in title without the substance being changed at that time?

MS GILBERT:
At that time, the change to Water Safety Plan was to assist water suppliers understand the importance of it as guiding water safety.  A lot of water suppliers didn’t really understand the term public health mismanagement plan but they did understand the term Water Safety Plan and so that was a very simple amendment to the Health Act that we could make without a lot of policy approval needed and so to make it simpler for water suppliers to understand the importance of what we were talking about, we made that change.

MS CUNCANNON:
Dr Deere, if I might refer to you the comment that there was concern that you could have too many critical control points.

MS GILBERT:
I'm sorry, it was not enough control points.  So the HACCP model, as Dr Taylor explained it to me, focused on a single critical control point and he felt that was inadequate and for a water supply you would want multiple control points.  

MS CUNCANNON:
So multiples of them?  Hence the multi-barrier approach.  I wonder then if I could refer to a different question to Dr Deere, which is to explain to us the HACPP principles and how they're applied in the World Health Organisation framework.

DR DEERE:
Yeah, so going back to the late 1990s, the Australian position was the same as the New Zealand position, which was we thought that the HACPP, the critical control point approach as used in the food industry wouldn't work well for water because water had multiple barriers because water wasn’t very highly controlled but after the Walkerton incident in 2000, and also the Sydney water incident in 1998, those two big incidents led the industry to take the view we had no choice but to put in highly reliable barriers and go down the same route as the food industry had done and put in critical control points and so the way the process is supposed to work is you identify that which you can control and ensure that all significant contaminants are managed by that which you can control.  If you can't control it, you add a new process and so a good example would be if you have what you think is a protective catchment, you might not want to treat because there's nothing to treat but if you can't control that catchment, you can't just sit back and say, “Well, we think the catchment’s protected so we're not going to treat.”  Unless you can prove that you’ve got good control of that, you have to have add an extra barrier in.  So prior to the Sydney water incident and the Walkerton outbreak, there was reluctance to go down such a strong tight risk control route but after those incidents, the industry moved its position and so by 2001, a draft Australian Drinking Water Guidelines came out that did have critical control points in it but prior to that point, we had the same view as New Zealand that the water industry wasn’t well suited to critical control points and in fact we had a workshop in 1999 where the World Health Organisation came to Melbourne and bought their food safety experts with them and they worked through how the HACCP system worked in the food sector and they formed the conclusion, along with us, that it wouldn't work well in the water sector because we don’t control the systems very well.  We didn’t have, in those days we didn’t have much online monitoring or 24-hour monitoring of process controls.  We had lots of rather informal controls in catchments and rather informal controls in distribution systems.  So we were told, we were advised by the food industry that our industry wasn’t well enough managed to apply the HACCP system but as I say, after those other incidents, we decided so we had to step up and upgrade our management systems and a lot of money was invested in rapidly rolling out continuous online monitoring systems, even in very small remote towns, as I mentioned yesterday, even the small remote indigenous communities that can be several hours flight from the nearest major centre, the water company still put in continuous monitoring of chlorination and very well sealed closed water tanks, roofed water tanks, and so on to try and meet the critical control point standard that was applied in the food sector and that’s now second nature in Australia.  It's now become just taken for granted but it was a big change in the way that water safety was managed and without those incidents and outbreaks, I don’t think we’d have had the incentive to make that change and in fact Australia was probably the first country that had HACCP plans.  They were certified to the food standard before the Water Guidelines came in so in 1999, for example, Melbourne and Brisbane both got certification from the food sector HACCP certifiers to say that their water supplies then did meet the HACCP system but that required us to invest in a much higher level of rigour in terms of engineering as well as a much higher level of rigour in terms of monitoring and training of staff and we had to, as Dr Fricker said, we had to have quantitative measures.  We couldn't just say we have something measured.  We had to say why we’d measured it that frequently, what we’d measured, justify the limits or values we’d set and explain how we’d come to those conclusions and justify that to a technical critique.  So it was a big challenge to get to that point but it was achieved.

MS CUNCANNON:
Thank you, Dr Deere.  Dr Fricker, could I ask you to comment on whether or not all systems and water suppliers can benefit from a HACCP approach.  Listening to Dr Deere, it sounds like there's a certain level of technology and infrastructure that arguably would be needed to benefit from that approach.  Do you have a comment on that?

DR FRICKER:
Yeah, I think there is a level of sophistication required and it really does revolve around online monitoring but these technologies now are inexpensive, easier to apply, you can monitor them remotely, there's no reason why any water supply should not have a Water Safety Plan with appropriate identification of critical control points and action limits around those.  In fact, you can't run a water treatment plant without those action points and levels around them.  Yes, it's impossible.  So you're just, without those things being identified, you're just guessing at whether you're treating that water or not.

MS CUNCANNON:
It reminds me of Mr Graham’s comment from earlier in the week that times have changed from when we just found the cleanest water we could find and put chlorine in it.  With those technological developments come new processes and new systems that are required.

DR FRICKER:
And better understandings of, you know, it's relatively recently that people are understanding the relationships between PH and chlorine efficacy for disinfection for example.  That’s, you still find people that don’t understand that there is a relationship between those two but it's the two combined are critical in terms of controlling the efficacy of disinfection.

MR WILSON:
Dr Fricker, is it not also true to say that what we thought of was clean water in the 1970s is not as clean as it is now, not because the quality of the water has degraded but we have a far better understanding of water-borne diseases?

DR FRICKER:
We do have a far better understanding.  I might point out we don’t have a total understanding though.  There's still some new ones coming and long may that be the case.

MR WILSON:
But by way of example, how long is it since campylobacter was recognised as a water-borne disease?

DR FRICKER:
Well, campylobacter was first recognised as a human disease 1958 by Elizabeth King, as a diarrheal disease early 70s by Jean-Paul Butzler in Belgium.  In 1976, it became established as a gastrointestinal disease that is very common by Martin Skirrow in the UK.  Really the first water-borne outbreak was around 1980, I think.

MR WILSON:
Yes, so relatively recently?

DR FRICKER:
Cryptosporidium later still and we've got a plethora of viruses that we're not even thinking about just now.

JUSTICE STEVENS:
All of which rather suggests that Water Safety Plans should be meeting World Health Organisation Guidelines and world best practice?

DR FRICKER:
Absolutely, and to take up the point of the size of a system and whether you can apply a Water Safety Plan approach, Water Safety Plan approach is as relevant to a supply for 500 people as it is to a supply for half a million people.  The level of intricacy may be different but the control points will largely be the same.  It would just depend on the level of treatment that’s in there.  The control points will be similar.  The action levels around them will be similar.  So, you know, producing these things is not difficult.  It does take some level of expertise and it does take some collaboration between various people with various skills but they're not difficult to produce.

MS CUNCANNON:
I want to come back to that in more detail, Dr Fricker, but if I could ask Dr Deere another question about international norms, picking up His Honour’s comment, in your written submission, Dr Deere, or in your written report that was provided to us, you also referenced international norms around maximum uncontrolled and residual risk and conceptual risk mapping.  Can you explain to us why those concepts are important and how New Zealand is behind in that regard?

DR DEERE:
I think one of the problems we found with doing risk assessments, applying the Australia/New Zealand risk management standard, was that the risks were assessed after they had been controlled and in many cases, that led to a long list of low risks and if you pass that before an executive that’s making decisions about investments and costs, they see low risk, they don’t want to know about them.  They’ve got plenty of other high risks to worry about.  So the decision was made in the WHO guidelines and also in the Australian guidelines and other guidelines, that the water supplier should actually assess the risks as if they didn’t have their controls first to emphasise which controls were most important, which controls were reducing risks to acceptable levels.  Now, the Water Safety Plan example that I looked at, from example, from Hastings District Council, had done that.  They had looked at maximum and residual risk but the Standards don’t require that, as I read them.  My interpretation is you don’t, it's not implied that you should do that but it's explicitly required in the other guidelines that I've referred to that it's explicitly required you do that and that’s an academic, like an academic pointless difference but actually it's very powerful because you can show then that, you can show the operator who operates the treatment plant or you can show the person who's in charge of backflow prevention in the flooding system that if they're control fails, you’ve got a catastrophic risk to worry about and that you're relying just on their control or their controls to stop that catastrophic risk.  So it's a very powerful communication tool.  You'll also be aware of Professor Hrudey’s submission which repeatedly talked about the problem of complacency and having those red flags as they often coloured red in the risk tables, showing you that you’ve got these extreme risks only but for your controls would occur, and it's very helpful to keep avoiding complacency.  So for that reason, or I know a lot of New Zealand Councils have done that, they’ve done the maximum residual risk, I would have thought that the Standards or the Guidelines for Water Safety Plans should make that very clear and explicit that that should be done.  For that communication reason, I think it's worth it, worth the extra effort.  It is an academic process and seems very theoretical to assess risks with no controls when you have got controls but I find it a powerful tool.

MS CUNCANNON:
Thank you.  Dr Deere, how does that apply to this theory?  I know that you’ve prepared a few pages of a handout for us.  Members of the Panel, you have a copy of this before you.  So do each of our panellists and there are copies for members of the public and Mr Cairncross has them if anybody else would like to follow along with what we are talking about.

JUSTICE STEVENS:
Is this going to be a core bundle number?

MS CUNCANNON:
Yes, Sir, I thought it could be CB214.

JUSTICE STEVENS:
Thank you.

MS CUNCANNON:
Dr Deere, it might just help to describe this document shortly.  The first page is an extract from your submission that you’ve made to the Inquiry?

DR DEERE:
Yeah, so the second and third rows of the table try to explain the difference between having a, applying the risk management standards and having a risk management system or risk management plan.  On the second row, it's trying to emphasise you’ve got a risk management plan as the current Standards require but the next level up to me is what you put in place rigorous operational controls which gets much more into operations and process control so beyond merely identifying the controls, you're now being asked to spell out exactly how you'll manage those controls and justify those, so it's not that it's not implicit in the New Zealand Standard but it's not explicit in the New Zealand Standard and it is explicit in the WHO and other Water Safety Plan models.  So I want to just to show that difference by those two table rows, to show the subtle difference between the two.  It's a slightly grey difference but it is a difference and for an operator operating, by operator I mean a person working as a plumber or inspector or a network operator who operates water mains and pumps and tanks or a treatment plant operator or somebody as a catchment ranger, they don’t see the Water Safety Plan unless it gets down to that level.  They don’t, unless they're told what they have to achieve, and are given clear procedures with limits they have to report on, and so that’s what's missing from the current Standard.  It doesn’t get down to that level of depth.

MS CUNCANNON:
I want to come back to your water operator/plumber point as well but if I could ask you to turn first to the second and third pages.

DR DEERE:
Yeah, so the second and third pages takes extracts from the 2016 draft of the Guidelines and the bullet points on page number 19 in this extract and the very good diagram, which is numbered figure 2.4 on what's page numbered 52 in this extract, it just shows what you see in the overview of Water Safety Plan, New Zealand context and if you look at it, it's perfectly fit for purpose for 2001 when in 2001 there weren't many process controls in place, so if you looked for critical control points they wouldn't have been there and what this guideline does it, is it helpfully drives improvements and the focus is on improvement so it talks about deciding where improvements are required, having a timetable for those improvements.  What it doesn’t then do is add in the operational depth.  If we turn the page, you'll see on, we've taken an extract from a, this is a recent communication document prepared for Councils in New South Wales and you'll see a diagram and I've highlighted a text, we've talked about, at the heart of the framework is the identification and management of critical control points and so my point is that the heart of that framework is missing from the New Zealand Regulation and this is another health authority who is saying to its Councils having the critical control points identified and managing those and having an incident response plan in case they fail, that is the heart of the process and everything else is to help guide what the critical control points should be and help make sure the operating practice.  Now, clearly in 2001, when a lot of the infrastructure wasn’t in place, all you'd have had is a document which showed you had holes that needed to be filled but hopefully by now people have done their risk assessments and put in place the infrastructure to manage the risk, so now they should be looking at how to turn those into operational processes that have firm limits, that are designed to prevent contaminated water reaching customers and if those processes do fail, they have some incident response to alert the District Health Boards and others to the possible health threats and so that’s, the reason I've printed those out is just to show the contrast between where I think current World Health Organisation practice is and where the current Drinking Water Standards are.  There's a small bit missing but it's probably the most important bit that’s missing.

JUSTICE STEVENS:
Dr Deere, if we looked at your first page, if the Drinking Water Assessors in New Zealand were to require that this approach be followed, would that meet World Health Organisation Guidelines?

DR DEERE:
It would.  There's only a small bit missing and it's a hard bit but it's a small bit in terms of the amount of text and context.  It would simply require the Drinking Water Assessors to ask the water suppliers to demonstrate where they were controlling the risk in the practical sense in the field and then to show how they'd set limits for what's monitored, how frequently, when you take action and then to show records and evidence that that monitoring takes place.  So for instance when I do a drinking water assessment, the first thing I ask is, “Show me your critical control points.  Show me your records for the last one or two years,” whatever the audit period may be, “Show me your records of monitoring those critical control points.”  So if they are for example backflow prevention, I ask for the records of the backflow prevention inspections.  If it's drinking water storage tanks, I ask for the records of inspection of those tanks to show they’ve been inspecting the reservoir roofs are still intact and the birds can't get in and the hatches are still locked.  People in plants I ask more often than not these days for online computerised records from the computerised control systems and I ask for evidence of what reactions were taken if the limits were breach and that’s the focus of the assessments because by now most water suppliers have got the Water Safety Plan written and their focus is on day-to-day operation of those critical control points.

JUSTICE STEVENS:
And if the response from the water supplier comes back positive and they can provide that information, show that this process is being followed, then they are meeting world best practice?

DR DEERE:
Correct and they are compliant.  If they haven't identified the critical control points, if they haven't got evidence they’ve been monitoring them, or if the monitoring records show they're not meeting their limits and they're not taking the right, corrective actions in response, they're non-compliant and there'll be an undertaking to become compliant from the Ministry of Health or the relevant regulator.

JUSTICE STEVENS:
Thank you.

MR WILSON:
And if they fail to meet that undertaking?

DR DEERE:
Then usually they're required to issue a public health notification in relation to the safety of water, so it could be if it's a chemical risk, it could be a “do not drink”.  If it's a microbial risk, a boil water advisory or something similar.  In most cases, if there is a breach, it's of a minor enough nature that water can continue to be consumed with reasonable safety provided there's a quick response, so an example might be there might be a reservoir where the roof hatch has become insecure, it's not locked anymore.  So the notification to the Ministry of Health in the report would say the roof hatch was not secure, people could gain entry, that’s not a critically protected asset.  The critical control point should be that it's a secure asset.  It doesn’t take long to re-lock, re-padlock that asset and resolve that but the undertaking would be that they would do that and provide evidence that they’ve done that.  However, if you found that there was no residual chlorine and there were birds nesting in the water tank, then there'll be a requirement to issue a boil water notice to that community until the tank has been sanitised and the roof repaired.  So it depends on the scale of non-compliance.

JUSTICE STEVENS:
Now, this paper at CB214, it really provides the detail to the evidence that you gave to the Inquiry in June?

DR DEERE:
Correct.

JUSTICE STEVENS:
When you told us that New Zealand, this is in relation to Water Safety Plans, does not meet World Health Organisation Guidelines.

DR DEERE:
In my opinion as a very experienced, I've assessed approximately 200 plans, mostly for health regulators, and in Australia and other countries, in parts of Asia and so on, in my opinion, you could meet the New Zealand Standards and have full compliance with New Zealand Standards and have a fundamental non-compliance with the World Health Organisation version of Water Safety Plans.

JUSTICE STEVENS:
Thank you.  Now, what I would like to do now, if you may permit me, Ms Cuncannon, is to ask Ms Gilbert, could you look at your evidence?  Have you got a copy of it handy?

MS GILBERT:
Yes, I do, Sir.

JUSTICE STEVENS ADDRESSES MS GILBERT:
Q. Yes.  Page 13, where you have told us about Water Safety Plans, and I want to pick up on paragraph 50 where you've told us that Ministry of Health officials found 35 individual templates and guidelines and then started to consolidate them into a single document.  Now, which period are we looking at?  When were you doing this?

A. This was taken after ESR completed their revisions of the existing templates and so we received that in 2015, so it was the 2015/16 work programme year for us.

Q. All right.  That is fine.  That is all I need.  So 2015/2016, you have found these 35 templates.  It must have been a bit of concern.

A. The reason there were so many templates was to try and make them easy for water suppliers to customise but we felt that it would be simpler for water suppliers if they were in a single document with the key principles explained, made much simpler for water suppliers to understand but what I'm hearing from the information presented to the Inquiry, is we need to look at the fundamental framework of our Water Safety Plan.

Q. I'm coming to that, because the point is that whatever the Ministry officials were doing to get it down to a single document then you stop that work?

A. That’s correct.

Q. Now you then go on in your paragraph 51 to explain correctly that section 69Z sets out minimum requirements for a Water Safety Plan?

A. That’s correct.
Q. And there's no restriction on water suppliers doing more?

A. Yes.

Q. And the final sentence, “You would expect water suppliers to look beyond the statutory minimum”?

A. Yes that’s correct.

Q. Now if that expectation wouldn't you then say to the Drinking Water Assessors, look we’ve had this document from Dr Deere, this sets out World Health Organisation Guideline Best Practice.  Water suppliers need to do that, get on and make them do it?

A. Yes Sir and I would propose that we would also update the guidance in templates to show this best practice.

Q. Well quite, that of course.

A. So that we would make our expectation much more explicit that there is a statutory minimum but a Water Safety Plan should do a lot more, it should have these specific controls, the monitoring controls, it needs to assess the risks prior to the controls being implemented so I think we need to do a fundamental review of the framework for the Water Safety Plan?

Q. No, no you don’t need a fundamental review.  You now know what needs to be done?

A. The review would do this but it needs to put these new things into the guidance and templates so I absolutely agree.

Q. Well why can't you as the relevant official inside the Ministry write to the Drinking Water Assessors throughout New Zealand and say, “Here is a template, we expect you to require the drinking water suppliers to comply with it.  We know it's not in the standards but section 69Z sets out a minimum and because of the public health risks we require you to act on this World Health Best Practice”?

A. Sir I could conveniently refer you at this point to section 69Z subsection 2(a)(6) which also gives the Director-General the power to issue by notice in writing to a supplier additional requirements as to the content and format of Water Safety Plans which was the question I was going to direct to the Ministry.

Q. Well I was coming to that Ms Cuncannon but you see what we've done is we've cut through the rubbish, got to the, what is World Health Organisation guidelines, it's one page.  The officials could write a letter to Mr Wood equivalent throughout New Zealand, 35 letters would be required.  You could probably copy the medical officers of health and bingo, it's done and you don’t need a review and you don’t need months and months and months of talk?

A. Yes we could certainly do that, I think it would still be helpful to make sure that we have guidance and templates?

Q. Of course I agree with that but that’s not my point.  My point is get on and do it and the other thing too is that through Water New Zealand you could, one of the officials could show some leadership and go and talk to Water New Zealand and say “we want to see from the point of view of public health a lift in Standards to comply with World Health Organisation guidelines.  From now on the Drinking Water Assessors are going to be operationally looking at critical control points that all of the things that we’ve been talking about today, that’s what’s expected of the members of your organisation that are drinking water suppliers”.  Now if none of that works counsel assisting’s going to repeat for the record the relevant section the Director-General, who will be coming tomorrow and we’ll be asking him about this, what does he have to do?

A. He can issue a notice in writing to a supplier setting out additional requirements as to the content and format of Water Safety Plans.

Q. Now we’ve solved it, you don’t need a review, you write some letters, get on and do it and if they don’t do it then the Director-General of Health gives an order under that section?

A. Yes Sir.

Q. You get it?

A. Yes Sir.

Q. Now and then we don’t have to make recommendations, it's done, do you see what I mean?

A. Yes I do.

Justice Stevens:

 Thank you Ms Cuncannon sorry to interrupt but I think we’ve made some progress.

Ms Cuncannon:

And I think if I can take you to the last page of Dr Deere’s document that that will assist with the type of work that needs to be done.  Dr Deere could you explain this page to us?

Dr Deere:

This last page is just one of many ways you can set out for the operators, the frontline operators, the people doing the real work if you like of supplying water what they need to achieve.  This is a simple one page example for one critical control point, in this case we’ve used chlorination.  You can have similar one page examples for bacto prevention or water main repairs or distribution, water storages and so on or catchment controls, for example, and the standard of practice is to try to synthesise in simple and ambiguous form what the operators need to achieve so that they know what to achieve, they know what records to keep so they’ve got an evidence base if they were achieving that.  If you’re a Drinking Water Assessor you audit those records, you can have evidence that there was compliance and they also alert the operator when it's time to raise the matter with a supervisor or perhaps even directly with the district health board or other party when they believe they may have lost control.  And what that means is that whereas the Water Safety Plan might be quite a lengthy complex technical document, it's not terribly user friendly as Mr Wood has pointed out it's quite hard to pull out the key points. That’s what you'd do, you'd pull out the key points for the operators and explain that as long as they do this and do it faithfully and record it and report upon it they’ve done what they need to do to protect public health, they’ve done their job, you’re not complicating it for them.  In practice, of course, that means working with the operators to develop these sorts of summaries in a format that they like, that they understand.  They may want it A3 or A4, they may want it port, photo, landscape, they may want it laminated or not, they may want it on an iPad or on a bit of paper it doesn’t matter but it's in a form that they understand and they like that they can follow and as long as it reflects reality of what they actually do on the ground.  When someone like Mr Wood comes to do the assessment he or she can verify that the operator was doing the right thing all day every day as a record that the water supply should have been safe.  And as a requirement to technically validate these sorts of summaries the operator may not need to see that technical validation but it allows a Drinking Water Assessor to ask the question why are you monitoring that once a week and not once a month or once a day and someone has to be able to defend that.  And why have you set the limit at 0.5, not 0.6 or 0.3 and again the operator has to be able to defend it or the Water Safety Plan person has to be able to defend that.  The operator may not actually have all those details but a council engineer or council scientist or an experienced professional should be able to defend all that and if they can't they need to go away and find out and justify.  As Dr Fricker says although these will be often tailored to the specific water supply in practice there's a lot of commonality between them.  So what a council can do is it can find another council of similar scale with a similar type of water supply and they can share and review these examples and there's also a Water Safety Plan portal which the World Health Organisation, an initial water association maintains that was full of examples and case studies and indeed ESR has been widely used by the World Health Organisation to provide training in relation to Water Safety Plans on the Pacific Islands and also trainer of training where they – or training of trainers where they train local master trainers in particular areas, who then train locally.  So they’ve been used extensively as a resource by the World Health Organisation for this kind of training, so the expertise in this is present in New Zealand and it's not difficult to use the relationships between the water industry operators group in New Zealand and an equivalent organisations internationally to find similar Councils and similar water suppliers and simply use their Water Safety Plans to help give you an understanding of the sort of thing that’s required and what it would look like.

JUSTICE STEVENS:
Thank you.  And so, Mr Wood, can you see any problems with this?

MR WOOD:
No, I think it would make life a lot easier for me.  I think it's wonderful.

JUSTICE STEVENS:
So you would be looking forward to getting a letter next week?

MR WOOD:
Yeah, absolutely.

JUSTICE STEVENS:
All right.  Well, you get the letter.  Your 34 colleagues will get the letter.  There might be some cost, some resourcing implications, I imagine, and yesterday you told us that you probably, on a conservative basis, need 10 more Drinking Water Assessors, right?

MR WOOD:
Yeah.

JUSTICE STEVENS:
So tomorrow, we will have the Director-General here and we can talk to him about moves he can make, without changing the law, without doing anything, just a stroke of the pen, he can make changes that will help you recruit some more Drinking Water Assessors.  You see what I am –

MR WOOD:
Yes, I see exactly what you're saying.

JUSTICE STEVENS:
Yes, and that would be consistent with the submission that was received from your organisation, correct?

MR WOOD:
Yes.

JUSTICE STEVENS:
That you need further resource, yes, and we do not need any changes to the legislation, Ms Gilbert, you just get on and do it.

MS GILBERT:
Yes, that’s correct.

JUSTICE STEVENS:
Thank you.  Yes, Ms Cuncannon.

MS CUNCANNON:
Thank you, Sir.  I wanted to pick up on a few points and unpick Dr Deere’s very helpful answer just a little bit.  Dr Deere, I wonder if the word “operator” is a bit like the phrase Water Safety Plan, that means different things in different context and can you just specify for us, when you were talking about a water operator, in your answer, were you referring to the technical people, boots on the ground, the water supplier?  How were you using that term?

DR DEERE:
Yes, I apologise.  You're right, it is an ambiguous word and the way that I was using it there was in relation to the boots on the ground and because one of the major flaws with Water Safety Plans and quality management systems in general is that they're often written by highly capable engineers and scientists in offices but what actually manages the risk is what the people doing the work do on the ground day-to-day and so to me, although the Water Safety Plan itself maybe a white-collar office document, it's only useful if it points to the processes that happen on the ground and that those working on the ground are following those processes.  So when I was using operator in that context, I was thinking of the water treatment plant and water distribution system network and catchment ranges and other operators, plumbing inspectors and so on, that do the day-to-day hands-on work of replacing and repairing water mains, inspecting and repairing and checking water tanks and operating chlorinators and so on.

MS CUNCANNON:
Because there's an inherent tension, isn't there, between having a plan which makes sense and is directive to the boots on the ground, if I can use that phrase, but is still owned and understood at the highest echelons of any organisation, whether that’s a Council or a private organisation, so that those risks are being appropriately understood, resourced and given appropriate significance.  Can you comment on how you would see an optimal Water Safety Plan addressing that tension?

DR DEERE:
Correct.  So the Water Safety Plan document, because it has to meet a regulators expectations and explain to an independent third party regulator or assessor, explain how the risks that a water utility faces are managed, has to be reasonably lengthy, and is not something that’s necessarily user-friendly.  So what would normally happen is that that would be a stand-alone document and what the operators need to know would be perhaps attached or appended or perhaps exists separately and just be referenced and we often see the bit the operators need to know exists either as separate documents or as attachments at the end that can be pulled out and I've heard people refer to that as the “all you need to know bit”, the concise summary that the operators needs for their day-to-day work.  There can be a lot of science and engineering and thinking behind that but it usually boils down to quite a small amount of information and a well-trained boots on the ground operator will know what is expected and understand what that means and it serves as a daily reminder and check so they know what they have to achieve and if they do their job and meet those requirements and report on them, even if something goes wrong, the beauty for the operator is they are protected because the water supplier and often the Drinking Water Assessor have effectively endorsed that that is what is expected of the operator.  So it also makes, it protects them as well and it's what a number of operators or boots on the ground operators have expressed to us how much more comfortable they feel.  They now know what's expected of them.  They're not having to make guesses and they know they're protecting public health but they can be very nervous about what's required.  So it benefits them as well but it means you have a different layer that you have the Water Safety Plan desktop layer that’s aimed at the middle management, the technical management and the Drinking Water Assessors and then you have the simple procedures and summaries that are aimed at the boots on the ground operators.

MS CUNCANNON:
So without wanting to put words in your mouth, is it fair enough to say that some of the issues we've heard about, ownership and the complexity of these documents, is actually just inherent in the nature of the beast but you deal with that by having different parts of an organisation dealing with different parts of the process?

DR DEERE:
Correct, and that also applies for very small suppliers where the very small suppliers, they may only see the operator summaries and an oversight agency of some sort, perhaps a nearby large Council or a Regional Council or even a national agency, would provide that information to those small communities and the Water Safety Plan then would exist at a higher level, so even when you go away from a mid-sized to large-sized water supply to the very small size, the Water Safety Plan may exist as a larger document that covers multiple small communities and those small communities who can't have their own Water Safety Plan, it's beyond their capacity, they simply have the bit they need to know about how to operate the system, so it's the caretaker or whoever is on the site who's doing that day-to-day work.

MS CUNCANNON:
Thank you, Dr Deere.  Dr Fricker, you’ve commented on Water Safety Plans needing to be modular and that this also helps to address some of the concerns people have expressed about documents being too difficult and too technical.  Do you have anything you'd like to add to Dr Deere’s comments?

DR FRICKER:
Only that this illustrated example for free chlorination is that this is an example of one module for a treatment plant.  So there would be other modules very similar to this that would relate to a variety of different parameters, depending on the complexity of the treatment plant but there might be something that addressed coagulation for example.  There might be something that addressed sedimentation.  There might be something that addressed filtration, as individual modules around that treatment plant.  I'd also like to say that there's often a lot of talk about the complexity of producing these documents.  When I look at this, it's very clear.  You know, the numbers that Dr Deere’s put in there for free available chlorine and PH and what they should be, are all numbers that are in water quality experts heads.  They're not specific to a particular treatment plant.  They are just, that’s perfectly logical.  Yes, that’s the target you'd be looking for.  That’s where you'd be happy.  This is where you'd be unhappy.  So it's very very straightforward.  I don’t see that there's a big task with doing this as long as it's broken down in this way.

JUSTICE STEVENS:
That is the page you are referring to is it not.

DR FRICKER:
Correct.

JUSTICE STEVENS:
The final page, table 3-2.

DR FRICKER:
Yes.

JUSTICE STEVENS:
Yes.  So what you are really looking at in terms of the Ministry of Health informing the Drinking Water Assessors, would the possibility of providing further guidance from a perspective of your typical plant?

DR FRICKER:
It's all in Drinking Water Standards already.

JUSTICE STEVENS:
Yes.

DR FRICKER:

So these numbers are already there.  So the limits for chlorine, what the pH limits should be, what the contact time should be, it's all there.

JUSTICE STEVENS:

Yes.

DR FRICKER:

So it's just straight out of the Standards.  Same for filtration, it's all there.  So there’s no work to be done, it's just a question of organisation.

JUSTICE STEVENS:

Right.  And presentation.

DR FRICKER:

And presentation.

JUSTICE STEVENS:

Yes so it's actually really, really simple.  

DR FRICKER:

It is because the work’s been done.   It just needs to follow this format and be put together.  It's very straight-forward.  The fundamentals of the Water Safety Plan should already be there, just this needs to be added in to quantity and put action limits around those control points.  They’re mostly there.  Most people already have them.  They know what their target chlorination level is going to be, they know what their contact time is because they’ve looked at their contact tanks.  They know what their target pH is going to be.  Standards tells you, you can't be below .2.  It's all there, it's not hard.

MR WILSON:

But Dr Fricker, they may not have the records.

DR FRICKER:

They may not have the records, but to –

MR WILSON:

To introduce the record keeping arrangement, particularly with modern programme or logic control, you know, digital control systems, it is pretty straight-forward.

DR FRICKER:

Very straight-forward. 

MR WILSON:

Mhm.

DR FRICKER:

But even for small systems that don’t have those – that capability right now, you know, this is an illustrative example of how you would do it manually and so even if you don’t have those online systems, you can still introduce these critical control points with action limits and do the measurements manually.  It's not hard.  They should be doing it anyway.  It's just a question of writing it down.

MR WILSON:

And of course, the cost of instrumentation and monitoring as you pointed out is going down by orders of magnitude almost on an annual basis.

DR FRICKER:

Yeah absolutely and cheaper and cheaper and, you know, it's very close now to being monitoring inline in reticulation systems, too, and the results being collected on the cloud and analysed remotely.  That’s very close to happening. 

MR WILSON:

Yes, I suspect I have more computing power in my pocket than I had in my, you know, 100 treatment plants 10 years ago.

DR FRICKER:

That is probably true. 

JUSTICE STEVENS:

Now, Dr McElnay, you have been listening to the discussion that we have been having with Dr Deere and Dr Fricker and Mr Wood and Ms Gilbert about what could happen to see a significant change to both the practice of water suppliers in meeting these public health safety standards and in the consequential work of the DWAs and your role as director of public health includes responsibility for protection of public health.  Now, we saw in the Stage 1 report how problems arose in the context of Havelock North and Hastings.  Do you see any difficulty why the steps that we have been discussing and which everyone seems to endorse couldn't be done forthwith?

Dr McElnay:

I think it's very persuasive that this is something that we can implement.  Clearly, Water Safety Plans are critical control measures to assure us of water safety so I think given the comments that have been made, the fact that the information is there, that it's already being done in many places, then I think it's something that could, on the face of it, be easily implemented.  So I would certainly support that. 

JUSTICE STEVENS:

Well, thank you very much indeed.  We are keen to have your support given your independent statutory role and your ability to go straight to the Minister if necessary, so the point being that in Dr Fricker we have one of, if I may say so, one of the world’s best microbiologists in the drinking water area, in Dr Deere we have from Australasia one of the best specialists there is, they have put forward a very simple plan of how it can be done.  It can be done without changing the law.  It can be given directions to the medical officers of health, to the Drinking Water Assessors and just a letter, very simple letter along the lines we have talked about, and the addition would have a page like that with a few extra ones as explained by Dr Fricker and so the point being, that it would be because of the risks and you haven't been here to hear the discussions about the risks that exist.  I mean, they’re already spelt out in the Guidelines and it's not new, but they’ve been aired here that the Inquiry is worried about the fact that we have now fallen behind and, as I understand it in the correspondence Crown Law on behalf of the whole of the Government accepted that we were now not meeting world standards, so that it is accepted that we are behind the eight ball, would be good to get on and solve it.

Dr McElnay:

Yeah.

JUSTICE STEVENS:

Even without waiting until our report and what would be wonderful if you could make the changes, send details of what has happened to us and then we can include it in the report and then we don’t have to make a recommendation. 

Dr McElnay:

Yeah, we can certainly do that.

JUSTICE STEVENS:

Yes and the other thing too is that that means that Ms Gilbert can, her staff, can get on and change the template, but really that’s fine, but it's not the vital part of it, it's actually getting it started and doing it. 

Dr McElnay:

I totally agree and I think as the Inquiry has gone through, I think it is very important that we do identify those changes that we can make now.

JUSTICE STEVENS:

Yes, yes.

Dr McElnay:

Without having to wait for what is inevitably when it comes to legislative changes will always take some time.

JUSTICE STEVENS:

And we appreciate that.

Dr McElnay:

And it is about managing risk. 

JUSTICE STEVENS:

Thank you very much.  That is extremely helpful. 

MS CUNCANNON:

Thank you Sir.  I wonder if that is a good time to turn to the resources that are available to support these processes and I wonder if Dr Nokes could talk about the training that is available through ESR and then I will ask other members of the panel to comment on the training available at the University of Queensland and the exam process at the University of Melbourne.

DR NOKES:

ESR provides for the Ministry of Health when requested training in the various training courses they hold throughout the year.  Those may cover courses specifically for Drinking Water Assessors and HPOs, some may be to do with professional development more generally, but essentially that is the only role that we have at present in terms of providing training directly to Public Health Unit personnel.  

MS CUNCANNON:

In New Zealand, Dr Nokes.

DR NOKES:

In New Zealand. 

MS CUNCANNON:

But is it right that New Zealand scientists and staff and involved in training more generally on behalf of the World Health Organisation and therefore already have those skills that we are talking about here?

DR NOKES:

Certainly there are ESR staff, I am not one of them at present, who are in the Pacific advising and training operators and Health Ministry or Department people in the islands as well. 

MS CUNCANNON:

Dr Deere, perhaps you are the best person to talk about the Australian education opportunities that we perhaps could tap into?

DR DEERE:

Yes so when the Australian Guidelines were updated, as I say we had the difference between Australia and New Zealand was we had the Sydney water contaminated incident so we jumped ahead of where we were at the time and Justice McClellan in the McClellan Inquiry made a number of, a lot of recommendations and one of those led to a move to have better training of water quality management, water safety management and also some sort of formal qualification or recognition of qualification in a water quality management and so in response to that, the University of Queensland has set up a training course.  That runs twice a year, has drop in but also upon invitation.  Beyond that is a simple two day training course in water quality management systems focus largely around the critical control points and how they are set up and then the University RMIT or Royal Member of the Institute of Technology in Melbourne runs an exam, a certified exam in relation to water quality management.  It sounds like it's similar to me, it sounds very similar to the Drinking Water Assessor training actually in that it's aimed at drinking water quality managers within council and other water utilities and also aimed at Drinking Water Assessors so I think it's probably a parallel with that situation and both courses are certified, both courses, so the training course and the Australian context involves the delegates working through exercises, they're required to define and identify critical control points for a system that they are familiar with and they give it examples from a practice – a practitioner at a water utility, they are taken to treatment plants and asked to identify critical control points might be and so on and then they complete that and certify it by the university, their own RMIT exam is simply just a conventional exam that they take separately to this to have a university level examination in drinking water quality management systems. 

Ms Cuncannon:

And would the expectation in Australia be that any person who is, if you like, holding the pen on a Water Safety Plan has that level of educational experience and has that qualification?

Dr Deere:

Yeah the assessors have to have passed the exam to be an assessor, it's a pre-requisite.  There are other requirements but that’s one of the requirements.  Somebody in a water quality management role may not feel the need to go to those training courses, it's entirely up to them if they want to but many of them do.  But if they’ve got enough experience in water quality management they can spend the time to read the guidelines, talk to their peers and colleagues and become sufficiently competent without necessarily needing a training course.

Ms Cuncannon:

If I might turn to the top of audit and review –

Dr poutasi:

Can I just chime in there Mr Graham might want to contribute to that training discussion.

Ms Cuncannon:

Mr Graham.

Mr Graham:

Yeah I would actually, there's a couple of things that I would say and just going back a little bit to this page, I mean on the back here.  From the point of view of somebody who writes a lot of Water Safety Plans a lot of the information we’re talking about is actually and I reiterate what Mr Wood said, it's actually in Water Safety Plans but it's kind of buried, it's kind of buried in the risk tables and so it's there and I also think that a lot of the information that’s here is we have consider implicit in a plan and I think what Dr Deere is saying it needs to be explicit.  So I take that on board and I look at this and I say this is a very simple change to make and so it's not a hard thing to do, it's not a big ask in terms of changing the plans.  In terms of the training that’s been discussed and things, the one point that I would make and I don’t, you know, I have full respect for the likes of ESR and other training organisations that are involved in this and who do work for the Ministry of Health.  The only thing that I would say is we need to be very careful that we don’t come at this solely from a theoretical approach and a theoretical position of scientists and experts and it really does need, we really do need to make sure in all of this that there is input from people who are involved in the less glamorous end of writing these plans or implementing these plans, people who are working in water supplies, people who are involved and engaged in the kind of nitty-gritty of these things to make sure that the practical aspects, that the theoretical ideas are actually practically achievable and workable and what those things it's kind of just, I just provide that caution and think it's very important.

Justice Stevens:

Very helpful and thoughtful perspective because we’ve been hearing how, in terms of the skill set for a Drinking Water Assessors it's not just microbiology and risk assessment, it's actually knowing what a water supply system from source to tap looks like and how it works.

Mr Graham:

Yes that’s right and I think often the reality on the ground floor is different from that in the ivory tower if I can phrase it like that and like I said I have no disrespect and it's no disrespect to the people who are doing this work but I just – I think the practical input of often the people who are involved at the operations level or in writing these things and I hear people discussing it and I think, well, you know from a practical point of writing these things how does that fit in and work so that’s just my caution and…

Justice Stevens:

Could I just ask Dr Deere that page was proffered extremely helpfully as an illustrative example and Dr Fricker mentioned of other areas of or other critical control points that would need to be covered.  How many are there in total?

Dr Deere:

It depends on the scale of the water supply but it's of the order between, I would say typically between six and 12 modules of that order.

Justice Stevens:

So there's, if the letter that Ms Gilbert’s going to write has page 1 and table 3.2 in it depending on the relevant water supplier there would be either six to 12 pages of appendices, is that it?

Dr Deere:

Yep.

Justice Stevens:

How long would it take you to write, say, those?

Dr Deere:

In specific examples it's a matter of hours, in specific examples.  The thing that needs a bit more time is for the suppliers to make sure they tailor it to reflect their real (inaudible 15:21:37).

Justice Stevens:

 Of course.

Dr Deere: 

And then there is, for example, is that’s quite straight forward, as Dr Fricker said it’s not – it's something that is – and as Mr Graham says, they're something that’s done sort of every day by water suppliers often implicitly.  I mean simply making it explicit so I also agree with Mr Graham’s point about operators for the University of Queensland course, we only run that course with a person from a water utility with operational experience, and we take the trainees to a – to meet operators who have got good plans in place to meet one-on-one with their peers because I totally agree that it has to be operationally real, a very good point.  

Justice Stevens:

Accepting Mr Graham’s point which for myself I totally agree with you say it's a matter of hours to write this?

Dr Deere: 

Correct.

Justice Stevens:

For the six to 12, now my next question is to Ms Gilbert, within the 3.5 FTEs of your staff in the Ministry do you have someone that could write those six to 12 pages, to be in the next 48 hours?

Ms Gilbert:

I don’t think they could do it in the next 48 hours but I think certainly next week we would look at the six to 12 modules, we may also ask Chris and ESR to help us with that but to make sure that we’ve got as many of the illustrative modules as we can.  To get the letter out next week we may need to flag some additional illustrative models will come but we’ll get as many done as we can.

Justice Stevens:

Wonderful, thank you, I think that just about nails it.

Ms Cuncannon:

I'm was going to pick up on Mr Graham’s comment in a slightly different way which is that perhaps ironically a number of the consultants on the panel have mentioned that within our drinking water suppliers there is a heavy reliance on consultants.  How do we get the right balance between bringing technical expertise when it's needed and the boots on the ground view that Mr Graham’s referred to, the ownership issues that we’ve heard about or way of the organisation and perhaps given that sort of man overarching thing I could ask each of the panel members to reflect on that and share their views.  Dr Fricker I’ll start with you to give other people some time to think about that issue.

Dr Fricker:

I guess I’d like to start by saying I agree completely that you need to have operational input for this and the reasons for those kinds of things would be, for example, in this illustrative example it says, “The target range of pH is seven to eight,” and that’s already what, the range that most of us would use but it may not be applicable to every water supply and so you need operational people there who are available to say, yes we can meet that or no we can't or we’d need to put an extra step in there to reduce or increase pH those kinds of changes.  These documents shouldn't be written by one person and implemented at a water treatment facility, they need to be written by people with a variety of experience.  So operational, public health experience, there may well be water quality managers, you may even, on occasion, need a chemist but it needs to be a group of people that contribute to it.  I personally don’t think that these need to be written by consultants but there may be a requirement for a consultant to oversee it prior to, particularly because DWAs right now are not familiar with this.  So they’ll be learning it and they won't get it right first time every time and that’s no reflection on their skills.  It's just they're not familiar with it.
JUSTICE STEVENS:
It will be new?

DR FRICKER:
But this is not days of work for a consultant to oversee.  This is a couple of hours.  Just go through and say, “You need to change this, this and this.”  So that’s how I see it being done.  If these go out with illustrative examples, they need to be right, not cobbled together by people that don’t understand because they need to be operationally correct.  If they go out, this is something that most suppliers would be able to do very quickly and they may need a couple of hours’ assistance from somebody that’s familiar with these but that’s really it.

MS CUNCANNON:
Dr McElnay, do you want to comment on the use of consultants generally and in particular with Water Safety Plans?

DR MCELNAY:
I can see the value of consultants but I would reiterate the comments that have been made that the Water Safety Plan has to be owned by the water supplier, so even if you’ve used consultants for part of that process, fundamentally the operator has to know the details of what's being provided because that is the whole point of the Water Safety Plan.  I particularly like the term that’s been used, which is about making what's implicit explicit, and I think that can be the difficulty if you don’t really own the plan, is you don’t even know what's in the plan.  So that needs to be very clear.

MS CUNCANNON:
And can I just be clear that you mean ownership at all levels of the organisation?

DR MCELNAY:
Yes.  Yes.

MS CUNCANNON:
Thank you.  Ms Gilbert?

MS GILBERT:
I agree with the comments that have been made before.  I think one of the really important parts of the water supplier at all levels owning their Water Safety Plan is that it's a living document and they need to be really clear when anything changes in the processes or the system or the catchment, that the Water Safety Plan needs to be updated, the risks need to be reassessed, there may be new control points required or there might need to be adjustments made and if the water supplier at all levels isn't aware of that and isn't alert for that, then the Water Safety Plan will go out of date.

MR WOOD:
In terms of consultants generally, the reliance on consultants to some extent has been a reflection of a lack of capacity within some water suppliers.  So the water supplier, it's not necessarily that they don’t have the expertise.  Quite often it's they don’t have the time.  So a relatively small Council might have seven or eight water supplies and seven or eight wastewater systems and storm water systems and a very small pool of people dealing with all of those and so that’s where I see the greatest reliance on consultants, is because these guys are running round basically chasing their tail every day and so I think if there's something practical and easy that they can helped with, that actually the benefits might be, like this that can be implemented, the benefits might be quite substantial very quickly.

MS CUNCANNON:
Mr Wood, if I could just pick up on that comment though.  Isn't the difficulty with seeing the Water Safety Plan as something that can be outsourced because you’re busy on the day-to-day, that inherently means that the Water Safety Plan isn't part of your day-to-day, and as I understand the concept from the World Health Organisation, you actually need a person who's almost sole responsibility it is to focus on drafting the plan in the first place and monitoring it day-to-day and ensuring that it is a living document?  So does that show a fundamental issue with how we use Water Safety Plans?

MR WOOD:
I think it's probably a reflection on how we have used Water Safety Plans but because these things have not been clear and simple and easy to pull out, I think that’s part of the reason they go on the shelf, is that the people who are busy cannot go into a document that’s complex to find something that they really need but is buried in the back.  So I think this is actually, something like this is, you know, it could be a huge improvement quite simply.

JUSTICE STEVENS:
Game-changer?  Does that ring a bell?

MR WOOD:
It could be.

JUSTICE STEVENS:
Yes.  And you do not need to go further than the stage 1 report.

MR WOOD:
No.

JUSTICE STEVENS:
And the Water Safety Plans that we have been looking at, many of which were prepared in large measure by consultants.

MR WOOD:
Yes, absolutely.

JUSTICE STEVENS:
And to recognise that a consultant does not provide a panacea?

MR WOOD:
No, correct.

JUSTICE STEVENS:
For correctness, accuracy or compliance with either the Standards or the Guidelines?

MR WOOD:
I agree with all of that.

MS CUNCANNON:
Dr Nokes, do you have anything you'd like to add on the use of consultants and in particular with reference to Water Safety Plans?

DR NOKES:
Yes, just briefly.  I certainly agree with Dr Fricker and there may perhaps be a role for consultants in providing guidance but it's not a one-person job preparing these things and they need to take into account the people who are actually operating the treatment system and certainly with modules as simple as this, that encourages the water operator to understand what's going on and to have direct input into it and understand what it means to them in terms of, in practical terms and because of that, I think it's a step forward in addressing the sorts of issues that Ms Gilbert raised, that is the need for changes to be reflected and the operator is probably the person who's going to know when changes are being made and they understand what they're doing with these modules and they can make the changes directly and quickly and simply.  So, yes, definitely a step forward.

MS CUNCANNON:
Mr Graham?

MR GRAHAM:
I think the first thing I'd say is that I like, you know, obviously this is a great idea, this page here.  There is a risk in it and I'm sure Mr Wood will understand and probably knows what I'm going to say, and it's this.  If the Ministry of Health produces a bunch of these as templates as examples, the risk is the cut and paste phenomenon and so many water suppliers will hear from the DWA, the Drinking Water Assessor, that they now have to include something like this into their Water Safety Plan.  They’ll take this.  They’ll cut and paste it and they’ll include it in their plan and they think they’ve achieved what needs to be achieved.  Now that isn't what needs to be achieved.  We're talking about an understanding and therein lies, I think one of the fundamental problems with Water Safety Plan preparation over the last 10-odd years or so in New Zealand and, you know, I write plans and I write them as a consultant and I'm as much a part of the problem as probably anybody but the simple fact of the matter is that, you know, my belief is, and yet my boss would be horrified to hear me say this, but the utopian position is that water suppliers write their own Water Safety Plans.

JUSTICE STEVENS:
Of course.

MR GRAHAM:
And consultants aren't involved.  There's a couple of barriers to that and the first is that my belief is that in New Zealand most, many water suppliers have not accepted that the Water Safety Plan is a tool that they can use to reduce risks in their water supplies and assist them to provide a much more likely safe water supply.  Most or many, I should say, water suppliers see the preparation of Water Safety Plan as a compliance requirement and a barrier to compliance and so typically, what I encounter is I get a phone call from a water supplier.  They say, “We've met with a Drinking Water Assessor three days ago and they said we need a Water Safety Plan,” or, “We need to update our Water Safety Plan.  Can you do that for us?”  Now, for a water supplier, there's numerous issues that we've spoken about and clearly capacity is one of them.  Time is one of them.  Cost is another one and expertise is another one and I kind of, you know, I don’t think Water Safety Plans are that easy to write.  I think you need actually quite a strong understanding of risk management to write these things.  It's not a skill-set that your average water supply manager is going to have to be honest and –

Mr Graham:

Mr Graham can I interrupt you there, isn't that Dr Deere’s point that there are layers to these documents, we shouldn't think of the Water Safety Plan as just one document drafted by one person.  If we take the diagram on page 3, the second to last page, the circle diagram, the operator as I understand it or the “boots on the ground” person if we can use that term to be very clear what we mean by operator, they need to be involved in these sorts of diagrams but your Water Safety Plan is written by someone who's much more expert and is an expert in risk management.

Mr graham:

That’s exactly the truth and I don’t disagree with it but I can tell you that this diagram here would not be comprehensible to many water supply managers in this country and I can say that, you know –

MR WILSON:

Well that raises the question.

Mr graham:

Sorry?
Mr Wilson:

That raises an interesting question.

Mr graham:

Yes.

Mr Wilson:

Are those water supply managers up to it?

Mr graham:

I think that what I see often in smaller councils is that they lack the expertise that they need.

Justice Stevens:

The answer to Mr Wilson’s question is no?

Mr Graham:

They're not up to it.

Justice Stevens:

Not up to it.

Mr graham:

Yep I agree.  Yep in many cases and that’s not all cases but in many.

Justice Stevens:

But you'd have to accept Mr Graham we’ve got to start somewhere?

Mr graham: 

We do, we do.

Justice Stevens:

And it starts with leadership from the Ministry?

Mr graham: 

Yes.

Justice Stevens:

And you’ve got to start with action –

Mr graham: 

That’s right.

Justice Stevens:

And do nothing?

Mr graham: 

No I agree absolutely, I agree entirely and so I'm just, you know, that’s where consultants come in and that’s where consultants are used but the difficulty is that when consultants are used they're used for – a water supplier uses them to meet a compliance requirement and we never, from 2008 when we had our legislation passed and we set ourselves along this path of managing risk we kind of thought that because it was a good idea everyone would pick it up and understand it and take it on board and we kind of never, we kind of never said what do we need to do to make sure this becomes an inherent part of the way water supply managers think and behave.  We never, and you’re right it's that question of leadership and international input and we lost all those international links around these kind of things and so I'm just trying to explain why consultants end up – you end up with this consultant thing and consultants provide an awful lot of expertise into this equation and it's where a lot of the expertise resides.  But there, you know, how do you get around this problem, you know, I've got some ideas on how it might work but it is a difficulty.

Ms Cuncannon:

Sir I'm just conscious of the time, I wonder perhaps I give Dr Deere a right of reply on this issue and then it might be a convenient time for a break?

Justice Stevens:

That’ll be fine and then we’ll have afternoon tea.

Ms Cuncannon:

Thank you Sir, Dr Deere would you like to comment on what you’ve heard from the rest of the panel?

Dr Deere:

I think the most important comment was from Mr Graham saying that ideally the water supplier would need support to do this sort of thing, they'd be able to do it in house and the reason, it's not a project where you get a consultant to do something, design a building for you and then the building’s built.  A Water Safety Plan is about operational management of a water quality management system and if the water supplier doesn’t understand it and have ownership of it it becomes a document on a shelf.  So I think not if there are difficulties with water suppliers doing that entirely on their own but I think we should acknowledge that would be the ideal goal and in the meantime they should seek to only use consultants to the extent they need to to get over that hump of workload or to fill in gaps in expertise but try to as much as they can in house and be aware that this Water Safety Plan is not a project, it's a long‑term thing so if someone’s going to own and maintain that Water Safety Plan from within the water supplier for the long-term.

Ms Cuncannon:

That’s the issue I'm going to pick up after the break, thank you Sir.

Dr poutasi:
And internationally that’s doable, that’s your experience yes, thank you.
Justice Stevens:

How are we going for progress?

Ms Cuncannon:

We’re going well Sir but if we could keep it to a 15 minute break that would be.

Justice Stevens:

Of course 15 minutes Madam Registrar.

Inquiry ADJOURNS:
3.40 pm

Inquiry RESUMES:
3.57 PM

JUSTICE STEVENS:
Ms Cuncannon, just before we continue with the Panels, there are a couple of administrative matters that I would like to deal with.  The first relates to the sampling and monitoring and laboratories caucus.  Now, I have received a report from Dr Fricker, who has indicated that a meeting took place this morning, and thank you, Ms Gilbert, for making yourself available.  I understand IANZ people were able to be there.

MS GILBERT:
No, I'm sorry, Sir, they were present last night but our communication with them today is via email.

JUSTICE STEVENS:
Well, excellent, that is fine.  Thank you.  So you met with them last night?

MS GILBERT:
Yes, that’s correct.

JUSTICE STEVENS:
Yes.  Good.  And then so the caucus has produced a draft, correct?

MS GILBERT:
That’s correct.  It's just with Dr Fricker and Dr Deere just to double-check we've got everything written correctly.

JUSTICE STEVENS:
Good.  And then that is going to be checked with IANZ, is that correct?

MS GILBERT:
That’s correct.  Once we are comfortable that our experts are happy, then it will go to IANZ for their comment and review as well.

JUSTICE STEVENS:
All right.  So in terms of a timetable, it is really important that we maintain the momentum because as I understand it, and you can correct me if I am wrong, Ms Gilbert, there are some recommendations for us to consider, which is precisely what we wanted.

MS GILBERT:
Yes, that’s correct.

JUSTICE STEVENS:
And you will have seen the precedent for how we like to deal with caucus matters.

MS GILBERT:
Yes, Sir.

JUSTICE STEVENS:
In the appendix to the first report.  So tomorrow, we will give you a chance for you to confer with the IANZ representatives and then to get back to Doctors Deere and Fricker either overnight tomorrow or by 7 o’clock on Friday, because we want it by 11 o’clock.

MS GILBERT:
Yes, Sir.

JUSTICE STEVENS:
And the other thing to mention is that this is a caucus and in relation to the science caucus, lawyers play no part.  It is for experts and those practically involved and who have been requested by the Inquiry to participate in the caucus.  So it is yourself, Ms Hofstra, Mr Hallam and the other gentleman who is in charge, Barnes is it?  Yes.  Mr Barnes.

MS GILBERT:
I have also included my colleague from the Ministry who's here, who has a lot of practical experience.

JUSTICE STEVENS:
Who is that?

MS GILBERT:
Scott Rostran, Sir.

JUSTICE STEVENS:
Very good.  Well, in that event, he will need to be a signatory to sign off because when we have caucuses, those that are involved have to sign as being part of it but the point is that we are interested in your views as caucus members and that is the product of what we are looking for.

MS GILBERT:
Very good.  Thank you, Sir.

JUSTICE STEVENS:
Thank you very much indeed.

MS ARAPERE:
Sir, if I may just briefly address you.

JUSTICE STEVENS:
Yes.

MS ARAPERE:
Ms Butler and I attended the meeting last night between IANZ and the Ministry of Health in the capacity of scribe and recording what they discussed.  The caucus that occurred this morning between the experts and the Ministry of Health, there were no lawyers in that caucus, Sir.

JUSTICE STEVENS:
Great.

MS ARAPERE:
And IANZ are based in Auckland, so what was drafted has been sent to them via email.

JUSTICE STEVENS:
Good.  That is great.  It is no criticism.

MS ARAPERE:
No, no.  No, Sir, I'm just wanting to make that clear.

JUSTICE STEVENS:
No.  No, well, that is great but, you know, what we are trying to ensure is that it is looked at from a practical and expert perspective.  If there are legal issues that flow out of it, well, that is for us to sort out.

MS ARAPERE:
Absolutely, Sir.  That’s understood.

JUSTICE STEVENS:
We do have counsel assisting to deal with that.  But what we wanted to do was to capture the momentum of what we achieved yesterday.

MS ARAPERE:
Absolutely, Sir.

JUSTICE STEVENS:
And it seems to have done that and that is really positive.

MS ARAPERE:
Thank you, Sir.

JUSTICE STEVENS:
Thank you for your support.  I hope your wrist is not too tired from writing.

MS ARAPERE:
No, I was typing, Sir.

JUSTICE STEVENS:
Typing, very good.

MS ARAPERE:
With two hands.

JUSTICE STEVENS:
You are not representing IANZ are you?

MS ARAPERE:
No.  Our understanding from the chief executive of IANZ, Mr Lou Richards, is that Meredith Connell represents IANZ.  They had no lawyers here yesterday but they, whatever process they have to go through, I imagine they are doing that.

JUSTICE STEVENS:
Well, hopefully they will be getting the message that it is the caucus members that decide and we have got a few people from Meredith Connell here.

MS ARAPERE:
Yes, Sir.

JUSTICE STEVENS:
Who can perhaps convey that message.  You just stood up, Ms Linterman.

MS LINTERMAN:
Sir, I can confirm that Meredith Connell is not acting for IANZ.

JUSTICE STEVENS:
On this matter?

MS LINTERMAN:
On this matter.  Quite a conflict.  

JUSTICE STEVENS:
Well, it would be quite contrary to my direction as well.

MS LINTERMAN:
They're not represented by lawyers.

JUSTICE STEVENS:
All right.  Thank you.  Well, that is a great relief because we do not want lawyers anywhere near this.

MS ARAPERE:
Even typing, Sir.

JUSTICE STEVENS:
No, you can type to heart’s content, Ms Arapere.  Very good.  So that is the science caucus and terrific, thank you.  Really we are very pleased to get that material, so thank you.  Now, the timetabling, do we hope to finish by 5.15 tonight, Ms Cuncannon?

MS CUNCANNON:
Yes, Sir, as soon as we can.

JUSTICE STEVENS:
And then tomorrow, we would start at 10 o’clock because I understand the Director-General arrives at 9.20-ish.

MS ARAPERE:
That’s my understanding, Sir.  He's on that flight from Wellington that gets in at 9.20, 9.30 and then has to make his way here.

JUSTICE STEVENS:
Good.  And like the other chief executives, we would like him sworn and to give evidence because that is what the other chief executives have done and we do not believe it is right or proper to differentiate but secondly, what we are interested in is his personal perspective about the matters that he will be asked and about the exercise of his specific statutory powers or whether he has been asked to exercise them.

MS ARAPERE:

Yes Sir, that is understood.  I note that Dr Stuart Jessamine has rearranged his schedule in order to be here tomorrow to if the Inquiry does wish to here from him he will be in the public gallery.

JUSTICE STEVENS:

Well that’s – no, that’s wonderful.  Whether we need to hear from him is something that the panel, the Inquiry panel will consider after we have heard from the Director-General. 

MS ARAPERE:

Yes, thank you Sir. 

JUSTICE STEVENS:

Thank you very much indeed.  And the other point to note on that score is, of course, that we have had Dr McElnay who has specific statutory powers as we have heard and has a statutory direct line to both the Director-General and the Minister, so and is the person that deals with the public health issues that we look at in the section this afternoon, section 3B and 3D.  Very good, Ms Cuncannon, thank you Ms Arapere.

MS CUNCANNON:

I would like to now turn to the issue of auditing and reviewing Water Safety Plans and in the interests of time I will set out the framework as I understand it and then perhaps ask each panel member to comment on particular issues as they see them.  So section 69ZB of the Health Act provides for a Water Safety Plan to be reviewed every five years and if I understand current DWA practice, but I will obviously defer to Mr Wood, scope 3 does not require an on‑site visit to review the Water Safety Plan, that is a desktop review and scope 4 does involve a review including some on-site visits for a Water Safety Plan?

MR WOOD:

Correct. 

MS CUNCANNON:

So essentially we have a five year period for review under the auspices of the DWA and my question for each of the panel members is for your views on appropriate internal review processes.  So we’ve talked about the concept of ownership, how do we ensure ownership within the water operator, within the water supplier as a whole and, secondly, what is the appropriate level of external review both in terms of time periods and the nature or extent of the review?  So contrasting how we currently do scopes 3 and scopes 4 of the DWA practices and then no doubt that will feed into the comment Dr Deere made yesterday about needing to be cognoscente of further impacts on resources given we have already identified we are 10 FTE DWAs down.   Who would like to start?

DR FRICKER:

It is a living document, needs to be used daily, so I think internally probably, you know, initially when you put these values in I’d say there needs to be an internal review after a month to make sure that the values are correct and, you know, you’re actually achieving what you’re setting out to achieve because that’s the whole purpose of this document, probably three-monthly after that.  In terms of review by DWAs, annually as a desktop, three yearly perhaps as an on-site, that would be my suggestion.  But it really must be something is used daily, so the data, most of the data, or a lot of the data will be electronic and so if there is no difficulty about reviewing it because it's all done for you, you just tell it to spit out anything that is out of range.  So it should be very straight-forward. 

MS CUNCANNON:

And what should the layers of reporting or accountability be ideally within a water supplier?  So if we think about the executive level, the management level and then the boots on the ground level, which may or may not itself be split?

DR FRICKER:

Well, I mean, in terms of looking at the compliance with the various action points, that’s a management role so whoever is responsible for water quality would be the person to review that data periodically.  The person to look at it on a daily basis though is the boots on the ground operator and the manager should, of course, be reporting either satisfactory compliance with the Water Safety Plan or failure to comply with it to the Executive level at whatever interval he or she is using to review the data.  So if that’s a three-month review of data then they should be reporting to the Executive how well the Water Safety Plan was complied with and at that point that’s when you might review what's in there.  You know, if we’re failing to meet, for example, if we took the example on the last page here, if we took the example there that the action limit is .5 milligrams per litre, for example, for – if you were occasionally at .4, you’d need to decide then whether that’s acceptable or not and the way that you decide that is to say, “Well, okay, sometimes we’re dropping to .4, do we have enough contact time to ensure that we are having adequate disinfection?”  And if that is the case, then you might change that action at .4, or you might say, “No, well, we need to change the way to dose so that we always hit .5.”  That’s the kind of thing that needs to be done regularly because otherwise the document is worthless, just throw it away.  That’s – you need to do that review, whether you’re meeting those targets and those targets are there to ensure that treatment is adequate.  You know, there are other things that impact this too.  If that’s where it gets a little bit more complex is that other processes within a treatment train might impact disinfection.  So if you have a conventional treatment plant, coagulation will affect filtration, filtration will affect disinfection.  So there are cumulative impacts.  So these disinfection figures, I guess then are based on less than one or less than .3 NTU?

DR DEERE:

Certainly less than one, yeah.

JUSTICE STEVENS:

Dr Deere speaking.

DR FRICKER:

So if you were occasional you were going outside of that, there would be impacts there for the Standards anyway, but if you – you need to bear in mind other criteria and that’s the sort of thing that would be performed by people at managerial level, so whoever is looking, generally responsible for water quality, would look at those things to see whether there was interaction between turbidity and disinfection, for example.  There are other things as well.  If you had a UV plant, for example, which is one of the things that will produce and illustrated the example for, turbidity and UV disinfection, there’s an interaction there.  You have to have reasonably low turbidity for UV disinfection to work adequately.  So that's the – those are the kinds of things that water quality managers or whoever is looking after water quality in a council or other water supply agency would do on a regular basis.

MS CUNCANNON:

Thank you.  Dr McElnay. 

Dr McElnay:

I would agree with all that Dr Fricker has said.  I think it is important that the internal compliance against the water safety plans are brought before the Executive of the local authority or water supplier.  I think that assists with maintaining an emphasis on the importance of Water Safety Plans and providing safe water.  I think back to the question around the period of review, the five year period.  I think five years in today’s context does seem rather long compared to other areas that are reviewed and as Dr Fricker suggested three years, that probably is more appropriate.

JUSTICE STEVENS:

Dr McElnay, assuming that that were endorsed by the Inquiry, how difficult is it to implement change to ensure that that is – I’d like to put it more positively, can that be implemented effectively and promptly?

Dr McElnay:

It – I guess it depends what is the Regulation around the review for the Water Safety Plans.

JUSTICE STEVENS:

Yes.

Dr McElnay:

I’d have to consult with my colleague.

JUSTICE STEVENS:

And of course, whatever the regulations are, section 69 that we looked at earlier is a minimum?

Dr McElnay:

Yes, yeah.

JUSTICE STEVENS:

So it may be possible to do it even ahead of legislative change?

Dr McElnay:

Yeah.

JUSTICE STEVENS:

But hopefully any necessary legislative change could be implemented promptly.

DR MCELNAY:
Yeah.  I agree and I think also we’d obviously have to look at the resources required to do that review as has been alluded to but I think that is part of the consideration, not the only part of the consideration.

JUSTICE STEVENS:
I am glad you raised that because I have been reflecting on the very point you make and it arises directly out of what Dr Fricker said and Dr Deere’s schedule of six to 12 templates, pages.  There may well be some water suppliers who do not have that capability.  So there might need to be some support for the smaller supplies.  But that said, it has been occurring to me that maybe the fact that changes to the critical control points approach are implemented, could lead smaller suppliers to realise that they do not have the necessarily capability and look to their neighbouring local authorities or a wider grouping in order to gain that expertise.  So it might be a driver of welcome change.  It is not saying you are merging Councils or amalgamation or anything like that.  It is in the water supply area.

DR MCELNAY:
Yeah.  I agree.  I think that this is an area where we have to be realistic about what can actually be provided and adapt as necessary.

JUSTICE STEVENS:
Yes.  

MR WILSON:
But there is more than one way for local authorities to enhance their capability.

DR MCELNAY:
Yes.

MR WILSON:
That do not involve structural changes to the Local Government.

DR MCELNAY:
Well, that’s right.  That’s right.  There can be joint working arrangements et cetera.

JUSTICE STEVENS:
Yes, and –

DR MCELNAY:
I think it is critical the capacity question, from a public health point of view, can't be fudged over.

JUSTICE STEVENS:
That is why I wanted to put it on the table and you are the right person to put it on the table with because of your public, that is at the forefront of your portfolio is it not?

DR MCELNAY:
Yes, it is.

JUSTICE STEVENS:
Yes.  And so if, picking up on Mr Graham’s point, there is a recognition that some smaller water suppliers do not currently have the capability, then any additional resource could be tagged to then being required to look to enhance the capability by these various means?

DR MCELNAY:
Yeah.  No, I agree.

JUSTICE STEVENS:
Thank you.

MS CUNCANNON:
Ms Gilbert?

MS GILBERT:
I agree that the ownership by the water supplier and operator is essential and I think the critical control point process control summaries will aid that at all levels in the organisation and again, the five-yearly review is a minimum and it may be that interim reviews will –

JUSTICE STEVENS:
Maximum?

MS GILBERT:
Sorry, a maximum.  That the five-yearly reviews, that in between time there could be a real focus on these critical control point summaries so that that could be given the priority which would also support the water supplier understand how important they are.  Picking up the question of support for smaller drinking water supplies, the Ministry currently provides additional resource to Public Health Units tailored to supporting small drinking water supplies but what we can do is strengthen the service specifications in the contract really to focus on perhaps the development of the critical control point process summaries assistance with developing these documents, so that it's much clearer what the nature of the support would be.

JUSTICE STEVENS:
In other words “tagging” it?

MS GILBERT:
Yes, that’s right, Sir.

JUSTICE STEVENS:
Along the lines that I was talking about before?  Thank you.  That is helpful.

MS CUNCANNON:
And, I guess, Ms Gilbert, the follow up is going to be if there's going to be need to be more reviews, whether or not the Ministry is going to need to provide more resources to DWAs?

MS GILBERT:
That would certainly be resource question, yes.

JUSTICE STEVENS:
That is a tomorrow matter.

MS CUNCANNON:
Mr Wood?

MR WOOD:
So there's a couple of things I would say about that.  Firstly, I absolutely agree with everything Dr Fricker said, without – that these are to be living documents.  They are to be used day-to-day and therefore the internal reviews are expected to be quite frequent.  I do have a personal preference from a DWA point of view to be familiar with the water treatment plant when I'm assessing a WSP and so if I get to review a WSP for adequacy for a water treatment plant I'm not familiar with, I like to go and do a courtesy visit to see what it actually looks like and the reason for that is I have received a WSP for a water supplier in the past where I've opened it up and it looks good on paper but I actually know what I've got does not reflect the plant that I know exists.  So I have had that experience and it sort of makes me a bit – I'd rather see what's there.  And if I –

JUSTICE STEVENS:
Do all of your colleagues use that same technique or –

MR WOOD:
In the normal course of events, that scope 3 assessment for adequacy is done purely on desktop.  I prefer to visit.  That’s my personal preference.

JUSTICE STEVENS:
Well, maybe that is something in terms of guidance to DWAs that could be looked at because given if the evidence surrounding the nature of particular plants, and the additional matters that will now be looked at further critical control points are factored in, then it may be that there needs to be a change of practice there.

MR WOOD:
Well, I do specify that that’s for a plant that I'm not otherwise familiar with and the danger that we run into is when we do our first onsite audit or assessment or implementation scope 4, is that we turn up with this WSP and we look at it and say, “Well, actually, this plan doesn’t reflect your plant, so our finding is you need to do a new plan because it's not right,” and we've been in that position a few times as well, so I do think that there are things in terms of our own practice that we need to look at, how often we do things, the way we do things and I certainly, if I did do a desktop adequacy, then and we were going to consider desktop implementations, that first one should always be on site.  I don’t like the thought of not getting out of the office and seeing what's there.  I think there has to be an onsite component to it.

JUSTICE STEVENS:
Thank you.

MS CUNCANNON:
Thank you.  Dr Nokes, I'll give you an opportunity to comment if you want one.

DR NOKES:
Thank you, yes.  Just briefly.  I certainly agree with Dr Fricker’s suggestions in terms of frequency of reviewing these things.  Just with regards to the example of chlorine, and I wonder whether it raises a possibility with some other control points as well, is that in terms of something else that might trigger the need to review it, is the detection of E. coli in the system, although it's not down as a critical control, a measurement itself, and it clearly is related to the maintenance and chlorine.

MR GRAHAM:
I think that internally, water suppliers should be reviewed, and I agree with everybody really, whenever there's a change in the system or there's an issue or something needs to be changed in the plan but I also think that should always only be done in consultation with the Drinking Water Assessor.  Now, that’s not a formal assessment but it could just be, “We've made these changes.  Could you, you know, what do you think?  Is that sensible?  Are you comfortable with that?”  And an internal review, I think at least annually and that’s to report to a higher authority within the water supply, someone who would oversee that but also a key part of that internal review I think is to look at how the plan links to the long-term plan, to the Asset Management Plan and to any Emergency Response Plan or Contamination Response Plan so just make sure those links are constantly being made and anything that’s an improvement is getting into the asset management planning and that kind of thing.  I think that from a Drinking Water Assessor – sorry just going back I think a five year update, I'm comfortable with a five year update by the water supplier of their plan as long as the annual reviews are taking place and the whole process is working and I think that the Drinking Water Assessor should pick that up.  So from a Drinking Water Assessor point of view I'm comfortable with the concept of an adequacy assessment initially, that’s fine but, you know, I agree with Mr Wood a Drinking Water Assessor should never do an adequacy assessment on a water treatment plant or water supply they haven't seen.  The greatest benefit in my view for Drinking Water Assessors is to see as many drinking water supplies as they possibly can and it's that level of experience like, that people like Mr Wood have that makes them good at what they do, it's essential.  So on that basis I think that a Drinking Water Assessor should be visiting, well every plant should have a visit from a Drinking Water Assessor at least annually and Drinking Water Assessors should be out there looking at plants, talking to the people who operate them and I also think – and looking at and asking them questions.  Now that’s not a formal assessment, we have a lot of, we’re kind of a wee bit stuck on these formal assessments but it's really good for the Drinking Water Assessor to be out there answer say “how is it going, how are you getting on with these things with your critical control point plan, is that working” those kind of, that kind of relationship.  But I also think that Drinking Water Assessors should undertake some unplanned short notice visits as well and I know this is loading a fair workload onto them but, you know, they are very capable people and they're very efficient, they work very hard.  But I think it doesn’t do any harm and it keeps a water supplier on their toes if a Drinking Water Assessor turns up at relatively short notice, not without notice, and says “how are you getting on, I was just wondering about these things in your Water Safety Plan” you can see how much dust the plan has got when it's sitting on a shelf if you’re there and have a look.  I'm comfortable with the five yearly adequacy assessment, you know, with those annual visits and annual assessments of implementation but I think the Drinking Water Assessor should also be able to request and I think the legislation says they are an adequacy assessment on a shorter term.  If they become uncomfortable about the plan or the appropriateness of the plan or they think there's something missing they should be able to simply say, the Drinking Water Assessor “I think you need to update this plan, I’d like to see it updated in three months or six months or something like that”.

Ms Cuncannon:

And I think Mr Wood and Dr Deere, if I could refer this to both of you, presumably that trigger point needs to be very clear so that a Drinking Water Assessor knows when something is, if you like, has triggered an update and is confident they have the power to require an update.  I understand that’s an issue under the current regime Mr Wood?

Mr wood:

So I know, so we have certainly been in the position of, I’ll make a couple of comments, in the position where we’ve understood that there has been events, something is critical that we think for water safety where we’ve said the plan should be reviewed, something’s happened, obviously the plan is supposed to stop this happening, it hasn’t stopped it happening, the plan should be reviewed.  So that’s a point.  It's sometimes more than just an E. coli, it's an event of some description where the water is no longer within the limit so I think that’s an endorsement of Dr Fricker’s point.  We’ve certainly been in the position where we’ve turned up for an implementation, the annual review hasn’t happened and that has been then a finding of our implementation is that the annual review needs to be done, that’s important for keeping the plan fresh and alive and the water supplier and yes if there are certainly in our practice.  And this is something that sometimes falls off just because we’re running around doing a whole heap of other things we have been asking for water suppliers for an update, you know, we haven't been to see you for X amount of time can you tell us what you have done to your plan in the interim so…

Ms Cuncannon:

Dr Deere, your insight?

Dr Deere: 

That’s a good question about when you change the plan because it needs to be reassessed and it's a good question because you want the water authority, water supplier to own the document and update it as things change but you don’t want to inhibit that by making it a whole bureaucratic process whenever they change it.  So some regulators have put in terms like “a significant or material change” to trigger a new review or they’ve said “send us any modified plans and we will then make a decision when we get the modified plan if we’d like to review the assessment”.  But yes certainly getting that balance right is quite a hard balance to find because a living document, especially in the first five to 10 years will probably change quite regularly.  You don’t want to stop them doing that because you’re worried about them having an assessment and inhibiting them.
Justice Stevens:

Dr Deere, would a significant or material change include a change in configuration to the plant?

Dr Deere:

That sort of change would do.  If they, for example, decide to check something once a week instead of twice a week that probably wouldn't be.  But a change in the infrastructure would be.  It can be grey, however, it's very difficult to find a firm definition of some of these terms.

Justice Stevens:

Can you give us some – a couple of other examples for the –

Dr Deere: 

I’ll give an example, so for example if you’ve got a membrane filtration plant and you choose to switch to a new upgraded membrane filtration plant it's fundamentally the same model just a new version of the same model, you might call that a – not a significant change you’re just taking the same process.  But if, for example, you switch to a sand filtration plant that’s quite a big change and you'd want to know whether the authority have the skills to manage that, that would be a material change.  So I think people like myself or Mr Wood would be comfortable making that kind of judgement but to put that into a generic term is difficult.  But some regulators have had a go at doing that and have used those sorts of terms and expect reasonable pressure on judgement to be applied and they, say, “if in doubt give us a ring and we’ll tell you if we think it's a significant change or not”.  It shouldn't be a different step if you’ve got a good relationship with your assessor.

Mr wood:

Just to comment on that.  Sometimes we do get water supplier who are updating their plans and do take it seriously and have that as a living document and what they’ll do is they will just send us the updated plan and the worst thing is to get a plan and say “this is our updated plan” and you’re looking at – you’ve got the two versions of the plan what have they change, what have they changed.  So a summary to say what’s changed is actually really helpful.  

Justice Stevens:

Or a mark up?

Ms Cuncannon:

Tracked changes.

Mr Wood:

Yeah something like that.

Justice Stevens:

Please mark it up.

Ms Cuncannon:

Their lawyers do have their uses.  If I could turn now to the issue of implementation.  So section 69Z subsection (9)(b) refers to starting or the duty to start to implement a Water Safety Plan within one month after the date on which it has been approved.  Submissions have been received by the Inquiry noting that this gives rise to difficulties particularly for DWAs in terms of knowing what does it mean to start to implement something and I suggest it gives rise to potential enforcement issues because whether or not somebody has sufficiently implemented or started to implement a Water Safety Plan makes it very difficult to know whether or not they would have breached their obligations under section 69ZZR which is the offences section.  So seeking comments from the panel as to whether or not they agree that there are difficulties with that section and how the legislation could be improved to drive improvements and this living document approach that we’ve been talking about.

Justice Stevens:

And keep the answers short.

Ms Cuncannon:

Yes Sir.

Justice Stevens:

On this one.

Ms Cuncannon:

Dr Fricker a short answer?

Dr Fricker:

Well I don’t think it's difficult to implement within a month.  What we’re suggesting needs to go into these plans are things that should already be being measured for compliance with Standards so I think it should be very straight forward because all of the things that we would be asked – asking to be included into these plans are things that should already be being measured.  So the only change is to write it down formally that you’re going to do these things when in actual fact suppliers should be doing it already otherwise they can't comply with Standards.

Ms mcelnay:

I've got nothing to add, I’ll defer to the experts on this.

MS GILBERT:

I think there is some difficulty interpreting “start to implement.”  A worst case scenario could be that a water supplier may start to implement their plan within a month by doing one action and then that means they’ve started to implement their plan.  It may be clearer if the word “start to” were removed, so that they would be implementing their plan according to what their plan states they will do in the timeframes which, you know, could be amended and updated as the Water Safety Plan is updated, but “start to” is not clear to me. 

MR WOOD:

I agree with both the points that have been made.  We do run into problems with the “start to implement” especially when there are a series of improvements and then timeframes start getting pushed out and pushed out and pushed out and timeframes in, say, improvement schedules or for changes to monitoring equipment are not done.

MR WILSON:

But Mr Wood, in New Zealand, I have seen Water Safety Plans, tens thereof, whereby improvements are substantial capital works.

MR WOOD:

Yep.

MR WILSON:

Worth millions of dollars.  It's pretty difficult to do those in a month?

MR WOOD:

No, that’s right, but my expectation is that the water supplier has programmed those.  If they are not meeting their timeframes then what's happening is that the Water Safety Plan is not being updated to say why or there is no report as to why.  It's not in terms of – and some of the things, I'm not necessarily thinking of the capital works, I'm actually thinking of some relatively improvements and they’ll do some and then they’ll get busy with something else and leave the rest.  So I don’t want to say it's the capital or the big budget things that are annoying me.  

MR WILSON:

But the problem here is that the only thing that is going to achieve water, safe drinking water, is the big capital IANZ.  You – a Water Safety Plan cannot make an unsafe water safe simply by writing a few words around.  I mean, would you agree?

MR WOOD:

For quite a number of suppliers, yes.  But where there is an improvement identified to say, “We need to update our procedures.”

MR WILSON:

Yes, well, you’ve at least got the kit in place and you’re going to operate it properly.

MR WOOD:

That’s right and –

MR WILSON:

But where you don’t have the kit in place?

MR WOOD:

Yeah and that’s what I’m saying, I’m not commenting on the kit in place, I’m actually commenting on the fact that the procedures are not being updated because, well, you know, so they start updating the procedures and they don’t meet their own timeframes.

MR WILSON:

Yes but if one reads the submissions that we received, I think this “implements Water Safety Plans” there were two things to it.  It is the very issues that you were talking about, but then there is also the issue that we heard that we had all sorts of what in other jurisdictions would effectively be called “undertakings” that weren't followed through and didn't end up in long‑term plans and therefore this Water Safety Plan sat on the shelf for five years, we went through two iterations of the long-term plan, nothing happened and through all of that period the water remained non demonstrably safe. 

MR WOOD:

Both those circumstances exist, there is no doubt about that, yeah.

MR WILSON:

Well, we need to fix both of them, don’t we?

MR WOOD:

Yes, yes we do.  But where I think there is an issue with that “start to implement” is that if you – that it's certainly possible for some things to be started and then you start running into problems.  I would just remove the “start to.”

MR WILSON:

Okay, let's assume that you take my scenario, we’ve got a five year – we’ve got a Water Safety Plan which has got an improvement plan for five years.  In year four there is a brand new treatment plant to be built.  In year one the local authority, the water supplier, very diligently includes the money in the long-term plan, goes through the design procedure and actually builds the treatment plant in year four, how on earth do you measure in year one that they’ve started to implement it?

MR WOOD:

You don’t look at that particular measure.  Well, you can look at making sure it's in the long-term plan. 

MR WILSON:

But that’s the only thing that’s going to make the water safe. 

MR WOOD:

Yes. 

MR WILSON:

Thank you. 

MR WOOD:

If it was easy, we wouldn't be here. 

MR WILSON:

If we had a different regime, we might not be here either.

MR WOOD:

Well, that’s true, too. 

JUSTICE STEVENS:

Dr Nokes, do you want to enter this legal debate?

DR NOKES:

I certainly agree that there is a problem with the paragraph.  Like Ms Gilbert and Mr Wood, I consider that taking out the “start to” would help, but I agree with Mr Wilson that there are problems in terms of timetables that are some time away and that if you classify a supply, sorry, a Water Safety Plan as implemented without those major actions or expenditure involved in addressing the risks, then having an approved or implemented Water Safety Plan doesn’t really give you an indication of the safety of what you are dealing with.  I don’t have an answer to how you get around that. 

MR WILSON:

Well, the answer is it is not compliant and simply having a Water Safety Plan should not be a measure for compliance with the Drinking Water Standards.  It can't be.  If the water is not demonstrably safe, it can't be compliant with the Drinking Water Standards.  

MR WOOD:

Can I make a quick comment?  I think that’s a problem with section 69V more than this particular section.  But I agree.

MS CUNCANNON:

Which is our next topic. 

MR GRAHAM:

It's problematic and I’ll tell you why I think that is because if you’ve got a pretty good water treatment plant and you’ve done your Water Safety Plan and there’s nothing really urgent to do, your first improvement may not be for six months and you might not programme it in for six months.  So then you won't have implemented it within one month and the converse of that is that if you have got a water treatment plant and you need to install a Protozoa barrier, a bit piece of work, if you have commissioned a report from somebody about which type of kit you should be installing, have you begun to implement that by having that report commissioned or are you not implementing it until you have started changing pipes around and installing that kit?  So it's just problematic but probably the best way to illustrate it is this.  When I write a Water Safety Plan I say to the water supplier, “Tell me something that you’re half way through doing or about to do?”  So that in a months’ time when the Drinking Water Assessors comes around and says, “Have you implemented your plan?” we have that in the plan and you can say, “Yeah, look at that, we’ve replaced those two pumps over there, that was in our plan.”

MS CUNCANNON:

I thought you didn't like a compliance approach, Mr Graham?

MR GRAHAM:

Well, sometimes needs must.

MS CUNCANNON:

Thank you.  Dr Deere?

DR DEERE:

I don’t think I’ve anything to add.  I think we’ve had some really good responses.

MS CUNCANNON:

I think that brings us directly to the big question about –

JUSTICE STEVENS:

I just have one clarification point for Ms Gilbert.  You seem to endorse the tidying up the section.  Do the Ministry have a suite of problem areas that you’d like to see fixed?

MS GILBERT:

Yes, we do Sir.  There was a list of a number of changes that we’ve had approval to, yep.

JUSTICE STEVENS:

Yes, yes, of course, but I mean beyond that?

MS GILBERT:

There are a number of issues that are being identified through this process.  I am sure there are a lot more issues that if there was an opportunity it would be very good to tidy up in the legislation. 

JUSTICE STEVENS:

All right, well, what I am thinking about is we are going to be writing, when these hearings have finished, we’ll be writing our report.  If in terms of the work that you and your colleagues are doing, tell us and if we are able to support them, it might give you a bit of extra oomph in terms of getting the changes made.  Now, I'm not saying we will endorse them, we would have to be persuaded, but tell us what the changes are, why you want them and what problems they are designed to meet?  Because between the experts that we have access to, counsel assisting and the wisdom of my colleagues on the panel, we have got quite an array of talent that might help you.  It's what I’d like to call “momentum.”  Yes.

MS CUNCANNON:

Structurally at the moment, the Drinking Water Standards set a minimum standard for safe drinking water in New Zealand, but you don’t need to meet the Standards, you just need to have a Water Safety Plan which you just have to start to implement.  So if you like, we’ve got the Drinking Water Standards here, a Water Safety Plan can take you to a level below the Drinking Water Standards.  The question that has been raised through the submissions is that first of all, defining what all practical steps are within the sort of Water Safety Plan approach is difficult and my question to the Panel is whether or not the time has come to simply have a Drinking Water Standards as the minimum they were perhaps intended to be and Water Safety Plans should only be a tool to take you over and above the minimum standards currently set out in the Standards.  Dr Fricker?

DR FRICKER:
Water Safety Plan is the tool you use to meet the Standard.  It's not something that says if you have a Water Safety Plan, you are meeting the Standard.  It is the tool that you use to ensure that you do meet the Standard and beyond because that’s what it's designed to do.  So again, we'll go back to this table 3.2, this illustrative example.  You look at that, and it says this is what we need to meet the Standards for disinfection.  If we're in the green and yellow range, we're okay.  If we're in the red range, we're not okay.  So that’s the whole point of a Water Safety Plan is to make an organisation have a mechanism to make that water safe, which means it would comply with the Standards.  So it's not a half way house.  You can't say, “Well, I've got a Water Safety Plan, therefore we're compliant.”  And going back a page, to this page 52, where if we look at that diagram, suggested approach for the development of Water Safety Plans, you know, that was great 15 years ago but it's nonsense now.  It's not about decide where improvements should be made.  That’s not part of your Water Safety Plan.  That’s a spinoff from your Water Safety Plan.  The Water Safety Plan is how do I make it safe today?  That other thing is about your programme for capital improvements.  It's not about a Water Safety Plan.  So my view is very clear that a Water Safety Plan is something that takes you towards producing safe water that will meet the Standards but by having a Water Safety Plan, you do not necessarily comply with Standards.

MS CUNCANNON:
Thank you.  Dr McElnay?

DR MCELNAY:
My personal view is this does seem a bit tautological and I guess my view of compliance is you either comply or you don’t but I appreciate that the Water Safety Plan is a mechanism for addressing how you will meet those Standards.  I guess it's at what point you're deemed to meet the Standards but I don’t think that the Water Safety Plan, just the existence of a Water Safety Plan is a get out jail card in the sense that that’s sufficient.

MR WILSON:
But there should be very little debate about whether or not you have met the Standards.  They are numerical Standards.  They are common.  They are based on international norms.  It is either yes or no.

DR MCELNAY:
Hence my personal uncertainty as to what this piece in the Act actually says.

MS CUNCANNON:
Well, I think the background to section 69B subsection (2) is that it was intended to enable people to have a path to compliance and I guess the question I'm really asking is, have we given people long enough?  It's been since, you know, the early 2000s.  It's now 2017.  Is it time for section 69B subsection (2) to be deleted and people simply need to comply with the Drinking Water Standards?  Ms Gilbert?

MS GILBERT:
I think I would quote Dr Taylor, who a number of people have referred to.  He explained to me that the Drinking Water Standards measure a point in time in the supply at the time the samples were taken and so they're always looking backwards.  They may give you a statistical probability, you know, 95% of the time you can be 95% confident your supply is safe but the Water Safety Plan also looks forward, so it looks at what can go wrong, how will you identify something is going wrong?  So to me they're complimentary tools and you would want both of those tools.

MR WILSON:
But if we are looking backwards, what we do know, with 100% confidence, is that at least 20% of the service populations and supplies over 500 people do not have water that is demonstrably safe and that is over 700,000 people in New Zealand and that has been the situation for at least a decade.

MS GILBERT:
Yes, that’s correct, so the Drinking Water Standards and the compliance with the Drinking Water Standards and the monitoring can tell you something has gone wrong and you haven't complied but as we saw in Havelock North, the sample results will always take time from when the sample has been taken, so you always need to be looking forward about what the risks may be and how you identify those risks.

MR WILSON:
But my point is that the statistical validation that is embedded in the Drinking Water Standards, which from memory is 95% confidence 95% of the time, is around whether or not you have achieved them.  If you have not achieved them, you have got an even higher level of confidence.  It is called 100%.

MS GILBERT:
Yes, that’s absolutely correct.  One of the things that we have done is we have been concerned to see where the water suppliers are moving from compliance with the Standards to relying on only Water Safety Plans.  We asked ESR to look at this for us and so far we're not seeing that change.  People aren't abandoning the Standards to have a Water Safety Plan but it is something that we will keep an eye on.

MR WILSON:
Well, except that I notice that of the large water supplies, a significant proportion do not have Water Safety Plans that are current in the latest report, which the Ministry of Health has reported on.  So they are not compliant either.

MS GILBERT:
That’s correct but what we're worried about is that people will stop complying with the Drinking Water Standards because they have a Water Safety Plan.

MR WILSON:
Well, a lot of them have not even started complying with them.  I mean it is a bit like the Mad Hatter.  How can you possibly stop when you have not started?

MS GILBERT:
That’s correct.

MS CUNCANNON:
Mr Wood, section 69B subsection (2).

MR WOOD:
I think that it's very unusual to – it feels like a get out of jail free card that, you know, you are not complying with the Standards.  “Oh, let's write a Water Safety Plan and therefore I'm taking all practicable steps therefore I meet the requirements of the Act.”  And I don’t think that was the intent of the section.  I think it needs to be looked at.

JUSTICE STEVENS:
It has never been interpreted in a Court of law has it?

MR WOOD:
No.  

JUSTICE STEVENS:
No.

MR WOOD:
No.  

JUSTICE STEVENS:
So it would be much better to tidy it up.

MR WOOD:
And I've certainly –

JUSTICE STEVENS:
What is wrong with 69V(1)?  That is the standard.  

MR WOOD:
I think that’s fine.  I think 69V(2) is, yeah, I just don’t get it.

JUSTICE STEVENS:
No, well, you are probably not the only one.  Dr Nokes?

MS CUNCANNON:
Does anybody want to defend section 69V(2), otherwise we can move on?

MR GRAHAM:
Can I just make a comment?  I mean –

JUSTICE STEVENS:
No, I want to record Dr Nokes is not trying to defend 69(V)(2).

DR NOKES:
No, he's not. 

JUSTICE STEVENS:
Sorry, I did not mean to speak of you in the third person but I was trying to capture your body language for the stenographer.  Yes, Mr Graham?

MR GRAHAM:
Well, my view is that 69V should be removed from the Health Act.  It was included as a political expediency to quieten the babble of opposition to the Act at the time it was being passed.  Regards 69V(1), either you comply with the Drinking Water Standards or you don’t full stop.  We don’t need that section.  It might have been appropriate 10 years ago but now it's not.  Regards 69V(2), that was included during the select committee stage and frankly it's illogical.  It's frankly illogical and it just should be removed, the whole section should be removed.

MS CUNCANNON:
Is there anybody who would like to defend the section?  I can refer –

JUSTICE STEVENS:
No, I want to record Dr Fricker’s body language as well, which is that he is not?

DR DEERE:
So just to say I think Mr Graham summed it up very nicely and I support the lack of logic in the statement and the point that it was perhaps timely and more appropriate when it was made but not now.

MS CUNCANNON:
Unless anybody disagrees, I am going to record the Panels’ unanimous support that section 69V is deleted.  Thank you.

JUSTICE STEVENS:
Also I am not sure that there has been much said about 69W.

MS CUNCANNON:
Yes, Sir.

JUSTICE STEVENS:
Are you going to deal with that?

Ms Cuncannon:

I was going to deal with section – in terms of offences Sir because it's the one section that it's not an offence to comply with.

Justice Stevens:

Yes well but even before you get to the offence part of it's whether the Standard is accurate, reasonable steps.  Given that we’re in a public health space and people die.

Mr Wilson:

Well 69W is about wholesome water which is about the aesthetics as distinct from the safe, safety so it's, that’s reasonable whereas 69B is all practicable.  So there's a definite, there's a distinction in drinking water standards between potable and wholesome.

Ms Cuncannon:

I should say wholesome includes potable, Mr Wilson, at the definition of “wholesome” page 66 of the Health Act is drinking water means being potable and not containing the matters that you’re referring to.

Justice Stevens:

Well I think it's an issue that might be worth reflecting on in the ongoing work that the Ministry’s doing and it probably also flows out of the endorsement of a high standard when one is dealing with the safety of drinking water for the benefit of the public.

dr mcelnay:

So sorry what section was that in particular?

Justice Stevens:

69W and it's the reference to reasonableness, reasonable steps.  It's not to debate extensively now, it's just to put it on the radar because it's appellant to confuse if you get multiple standards and so on and so forth.  Yes next one Ms Cuncannon.

Ms Cuncannon:

Thank you Sir the next topic is enforcement and perhaps we don’t need to spend long on this Sir given the comments that we’ve heard in the other panel sessions about the need for the Drinking Water Standards to be supported by a clear enforcement strategy unless there are any comments from the panel on that issue I can simply move on.

Justice Stevens:

Dr McElnay wasn't here to hear the discussion but obviously but obviously in due course she’ll read the transcript.

Ms mcelnay:

Yes.

Justice Stevens:

And there was quite strong support for an enforcement regime that was in force.

Dr McElnay:

And I’d certainly support that from my readings of what’s been discussed in the findings of stage 1 that there is a need for that clear enforcement strategy in escalation pathways.

Justice Stevens:

Which is why, of course, the consequence is that you’ve really got to make sure that the rules are clear especially if it's going to lead to compliance orders and prosecutions?

Ms Cuncannon:

I'm conscious of the time so I’d like to now just deal with some very specific issues that the Inquiry’s received submissions on and perhaps on this basis I can put each topic and the panel members have a view because within their expertise or an issue that they're familiar with, I’ll ask you – I’ll give you an opportunity to comment but I won't ask for comment from every panel member which means I will simply go along the line.  ESR has provided submission concerning the criteria for bacta – for compliance in terms of bacteria with the Drinking Water Standards and noted that the current detection level of one E. coli per 100 mls does not itself have any connection to a link to a risk or a probability of infection and I wondered perhaps actually we should start with you Dr Nokes on that issue, what change ESR would recommend in that regard?

Dr Nokes:

Thank you that submission was mine because the WHO in 2001 produced a harmonised framework for drinking water supply management and part of that involved both the acknowledgement of an acceptable risk and from that the generation of health based targets.  Now the Drinking Water Standards for New Zealand presently have a section on Protozoa that is based on a health based target of one in 10,000 chance, a probability of one in 10,000 per annum of someone becoming infected as a result of infection by cryptosporidium based on US EPA data.  We presently make use of the internationally used criterion for bacteriological quality on the basis of no E. coli detected per 100 mls.  To make the overall standards I guess more consistent and to provide a logical basis for any treatment being designed, particularly treatment relating to bacteria the suggestion was that extending the concept of health based targets to bacteriological compliance is something that might be considered.  That’s essentially where that recommendation came from.  

Ms Cuncannon:

Thank you I see a violent reaction from Dr Fricker’s body language so I'm going to go straight back to this end of the panel.

Dr Fricker:

There is no way that you can put a health based risk around E. coli because it might be E. coli coming from a bird that’s got no pathogens in its faeces or it might be E. coli coming from municipal sewage that’s teeming with 10 to the six per litre of pathogens in it.  You cannot make a health-based Standard around an indicator, you can only do it around a pathogen count and even then it's difficult because the so-called health-based Standard from US EPA, first of all is ​broad, secondly it doesn’t take into account the fact that there are a number of cryptosporidium that are non-infectious for humans.  It doesn’t take into account the fact that there are no reliable mechanisms for saying whether they're live or dead.  So health-based Standards, you can't use indicators and in any event it's not desirable.

Dr Nokes:
May I respond?  Thanks Colin, yes, I agree in terms of my suggestion was not that they be based on the indicators, that to follow the model we used in the Netherlands in which they took an example such as cryptosporidium and made that – sorry campylobacter and made the calculations from that.  Now there may well be reasons why that, why there are difficulties with doing that but my suggestion was that it least be considered as a possibility.

Dr Fricker:

But I think that the issue is that monitoring water for bacteriological compliance is really almost out of date now, it's not useful realistically, it's not useful for water providers, there are much better ways of protecting consumers and knowing in real time that you’re producing safe water.  Finding the odd E. coli here and there is by chance but if you were, for example, to have chlorine monitors within the reticulation, turbidity monitors within the reticulation and those were monitored in real time they'd be far better indicators of whether you’re providing safe water than taking a thimble full of water out of the sea and seeing if there's E. coli there.  That’s such a hit and miss way to say whether you’re providing safe water.  And that’s what water safety planning’s all about is not relying on end product testing, that’s how HACCP came about.  That’s really, the E. coli testing, treatment plants and in the reticulation, is all about meeting Standards.  It's all about regulatory.  It's nothing to do with providing safe water.  Monitoring for E. coli doesn’t prevent outbreaks.  Operating your treatment plant properly prevents outbreaks.

Ms Cuncannon:

That comment that the Canterbury District Health Board has made in its submissions and I understood Dr Deere to have picked up in one of his comments yesterday which is that our standards don’t currently require additional supportive testing in the way that I understand you to have just described Dr Fricker, for example, with respect to temperature, conductivity, turbidity and whether or not there is a need for further testing to be undertaken given it appears to be this is very much the suppliers are defaulting to the minimum rather than having that additional operational testing that perhaps we would like to see.  How do we drive that behaviour, Dr Deere?

DR DEERE:

I think whenever you’re in the position as certainly many of the District Health Board staff and assessors will have been in many times, of having a difficult result like a high E. coli result, to interpret that sensibly you do need to know recent information on the performance of the treatment plant and other information on water quality.  So the sampling and monitoring group we were discussing this morning is looking at making recommendations along the line of if you take a sample for E. coli for your compliance monitoring, also make sure you have got a sample from the same body of water for chlorine, for pH.  Also make sure you know whether or not your treatment plant was working that day, which you should know anyway.  Make sure you know whether or not your reservoir roof was intact, which you should know anyway.  So that when – if and when – you get a high E. coli count the District Health Board can be given that other information to enable them to make a sensible decision because too often people, as you say, drop to the minimum amount of testing and then E. coli result comes in totally out of context and then you have no way of interpreting it and that can lead to bad decisions either way.  You either are overly-zealous and boil the water unnecessarily or you say, “We don’t know enough,” and then you don’t react and either way you are caught out. 

MS CUNCANNON:

Dr Nokes, would you like to reply or can I ask another testing question?

DR NOKES:

I was just briefly going to point out that my original intention has not been to indicate that a shift to a health-base was for monitoring purposes, it was to do with determining what treatment level was required.  

MS CUNCANNON:

Dr Fricker, does that change anything in terms of your responses?

DR FRICKER:

No, other than it would just delay everything for another 10 years in New Zealand while you collected data on raw water quality and the occurrence of pathogens, so I couldn't be in support of that. 

MS CUNCANNON:

I want to ask you about your suggestion that we should be testing mandatorily for total coliforms under the Drinking Water Standards and take the views of the panel on that.  Can you explain why you have made that recommendation?

DR FRICKER:

Yeah, that’s also a recommendation from this morning’s meeting and on monitoring sampling and laboratories.  Yeah, it was removed from Standards the last round following on from Australia who were the first country to, I think, to remove total coliforms from compliance sampling.  It was done, in my view, through ignorance.  In Australia, the reason that total coliforms was removed from the compliance criteria is because they have a number of large unfiltered supplies and you simply cannot meet a zero per 100 mils total coliform concentration in those types of supplies.  It was dressed up to look like it was more about health and that E. coli is a better indicator because it is a more reliable indicator of faecal contamination and so it was implemented into Drinking Water Standards here in New Zealand; however, since all the methods – virtually all the methods that are approved for testing give you total coliforms at the same time as E. coli anyway, why wouldn't you test for total coliforms, because you do anyway?

MS CUNCANNON:

But you also object to our number of approved tests though?

DR FRICKER:

I do.  So get rid of the ones that don’t give you total coliforms and E. coli at the same time.  Use the ones that are the best.  It is giving you two pieces of information and this is not the place to go into the detail of why total coliforms are good indicators, but that will be in the recommendations that you will, the panel will, receive on Friday.

MR WILSON:

Dr Fricker, since I am aware that you have been doing some work with them, now that they have started looking for total coliforms, would you like to share what they found in the Waiwhetu Aquifer in Hutt Valley?

DR FRICKER:

Quite a lot, would that be an appropriate answer?  Total coliforms, they are such a better indicator for this whole business of whether a bore is secure.  It is secure if nothing gets into it, but the way that the Standards are written at the moment, it is secure if faeces doesn’t get in there.  Those are two completely different things. 

JUSTICE STEVENS:

In any event, isn't having total coliforms the information available part of the context that Dr Deere was talking about?

DR FRICKER:

And the rest of the world looks for them as well, so why New Zealand’s decided to take them out is a mystery. 

MS CUNCANNON:

Dr Deere, I think you looked like you wanted to say something there?

DR DEERE:

Just to in the Australian context that as Dr Fricker said, the problem with the unfiltered surface waters that supply a large number of Australia’s cities is that to get no total coliforms routinely is not practicable, and people just found it confusing, so in the end what's happened is over time they – people have stopped getting the results.  But to a microbiologist such as Dr Fricker he is able to make a sensible interpretation of total coliforms, so I think the key is because they are free of charge in effect, they might be a marginal dollar or two at the most extra to have the results, I think it is unfortunate that the results are often not being reported or if they are being reported they are being ignored, because they do contain useful information.  So what I prefer to see is total coliforms, since they are costing essentially nothing extra and provide good indication of the presence of dirt and soil and other forms of contamination, I prefer that they are monitored and reported, but that some training and support is provided to help assessors and help water managers interpret something.  E. coli is a much simpler interpretation.  It is much more black and white: it is there we have faeces, it's not we don’t.  Total coliforms is harder to interpret, but with the right training and support I think the benefits outweigh those complications.  So I prefer to see them as part of the Standard and we discussed that this morning with the Ministry of Health and made that recommendation under that caucus. 

MS CUNCANNON:

If there are any other matters I raise which have already been dealt with by the sampling and monitoring caucus, it may be best just to simply park those for that caucus. 

JUSTICE STEVENS:

Yes, we don’t need to beat the air on that because that’s why we have a caucus.  

MS CUNCANNON:

A caucus.  Did you discuss large volume samples of Protozoa – for Protozoa?

DR FRICKER:

We did not. 

MS CUNCANNON:

Would you like to briefly comment on that issue, Dr Fricker?

DR FRICKER:

Well, it depends what you are sampling as to what volume you should reasonably use, so for raw surface waters typically it would be 10 to 20 litres, for bore waters and treated waters typically I would recommend 1000 litres as the normal volume to be looked at; however, I think if we discuss Standards in more detail we should discuss the whole Protozoa Standard because it is based on US EPA and the US EPA Standard is flawed.

MS CUNCANNON:

If anyone would like to comment on those topics?  Dr Deere?

DR DEERE:

Yes so what we’ve learnt about this, what we’ve learnt about Protozoa is that the risk is very event-based and arises sporadically and so any sampling programme for Protozoa that doesn’t focus you on post-rain event or post-other unusual event monitoring is fundamentally flawed and it's difficult to go and take samples of it during a big rain event, you’ve got other things to do, but if you really want to know your Protozoa challenge, the days to weeks after those events is where the risk is high.  It's often very low outside of those conditions and so that makes it different from chemicals, for example, where monthly or quarterly monitoring can give you a give sense of your chemical risk, but for Protozoa the Standard, if it was updated, my focus would be on more when you sample rather than how you sample. 

MS CUNCANNON:

Is there anybody who wants to comment on those issues?

MR GRAHAM:

Could I just make a couple of comments.  One is that I agree entirely regarding total coliforms with Dr Fricker and Dr Deere.  I have seen a number of situations where a water supply has identified total coliforms and not E. coli and they remain compliant with the Drinking Water Standards and can ignore the information they are getting, so I agree very strongly with that and the other thing I just want to point out is I agree very strongly as well with Dr Fricker regarding the Protozoa section of the Drinking Water Standards.  It is very problematic and it needs significant attention.  

JUSTICE STEVENS:

Thank you. 

MS CUNCANNON:

Our Drinking Water Standards currently permit the use of presence-absence tests and we saw in Stage 1 that this –

DR FRICKER:

Dealt with.

MS CUNCANNON:

Dealt with, thank you. 

JUSTICE STEVENS:

Dealt with, thank you.  

MS CUNCANNON:

Testing requirements following a positive result?

DR FRICKER:

Not dealt with.

MS CUNCANNON:

Not dealt with.  Would you like to comment then on whether or not our Standards could have better regulation of how to deal with a positive result?

DR FRICKER:

I think that much of what's in Standards is actually quite good with regard to how to follow up, but it does need improving and it does need – and a tiny part of this has been dealt with in that we have made a recommendation to take out the numerical value because it's of no meaning whatsoever, but it's a section that needs review, but essentially most of the components are there.  

MS CUNCANNON:
Everyone happy with the recommendation to review the responses?  Guidance and direction on sensitive locations.  Dr Fricker, this was a topic you have raised with the Inquiry.

DR FRICKER:
Sensitive locations with regard to sampling and where you should look, yeah.  The Standards don’t give much useful guidance as to where you should sample within your network and I think there can be some broad guidance given in Standards but I think there should also be a requirement of water suppliers to develop their own operational monitoring plans so that they are sampling situations where population are at most risk.  So that would be in places where water age is highest, where chlorine levels are low, where there's a chance, any particular chance, of ingress or such like.  So you can't be too prescriptive but there should be a requirement for water providers to sample at points of greatest risk within reticulation.

MS CUNCANNON:
Dr Deere?

DR DEERE:
It is, yeah, quite common practice, so for example places such as hospitals and other very large centres.  I’m not sure, and maybe Dr Maxwell will know more about this, I’m not sure whether or not you're also required or someone is required to test inside buildings such as age care facilities or hospitals where the sheer scale of the building means recontamination might occur.  The Drinking Water Standards, people don’t drink from the water main, they drink from their taps in buildings and so I don’t know, I've not looked at how well the Standards deal with that but if you're going to review the sampling point, it would be worth considering that question as well.

MR WILSON:
At the moment, the water supplier is only responsible for the water quality up to the point of supply, not beyond and any water quality issues beyond the point of supply are in theory covered by the Building Act.

MS CUNCANNON:
But your example is clearly one for the DHB.  The next issue is section 69ZF which allows a drinking water supplier to carry out remedial action or says they only need to do so to the extent of all practicable steps.  Given this is a requirement to comply with their own Water Safety Plan, my question is whether or not it should simply be a mandatory requirement to fulfil those remedial steps if an issue arises that has been properly identified and remedial action set out either in the Drinking Water Standards or in your own Water Safety Plan.  Given the Panels’ views on section 69B, this may be a matter we need to go over long.

JUSTICE STEVENS:
I think it is probably in the consequential department.

MS CUNCANNON:
Severe weather events.  We saw in Stage 1 that severe weather events can be of real issue.  They're not dealt with in our Standards and there is now mention of them in the most recent 2017 update of our Guidelines but whether or not there should be mandatory requirements in our Standards given the risks that we see from severe weather events and of course the submissions that we've seen have correctly noted we are likely to only have more such issues in the future. 

DR FRICKER:
I think the issue we face is determining or getting agreement on what's a severe weather event.  We're having difficulty getting one Council to determine what a severe weather event is or a severe rainfall event is.  It should be very easy because you just look at rainfall for the last five years and determine what is the level that, you know, you just draw a, what's the level that gives you to two events a year and use that but it seems like it's taking nine months to determine what is a rainfall event.  So my view is that within the Standards as well as saying you should be looking and sampling within the reticulation at places that are likely to be of highest risk, you should also be giving guidance that, particularly perhaps for groundwater but certainly it can also be true of surface waters because severe rainfall events will impact the treatment efficacy is that you should be taking steps to, additional steps to monitor and ensure that you're complying with Standards during those events.

MS CUNCANNON:
Comments, Mr Graham?

MR GRAHAM:
I don’t think that the Drinking Water Standards are the place for severe weather events.  The Drinking Water Standards are about the quality of water that is produced by a water treatment plant or is in a distribution zone.  I don’t think it's about matters like severe weather events and those kind of things.  The place for that is a Water Safety Plan and that’s where it should be dealt with.

DR FRICKER:
But given that severe weather events impact treatment implicitly and given that most of the documented outbreaks that we've seen internationally are associated with heavy rainfall, more than 50%, well more than 50% are associated with heavy rainfall, then isn't it reasonable to suggest that if during a – you should be looking to ensure that you're meeting Standards during those times because those are the times when the population that are consuming that water are at most risk.

JUSTICE STEVENS:
All right.  I think we have got the debate.

MS CUNCANNON:
I'd like to turn then to one discrete issue on outbreak management given we've got Dr McElnay here and Dr Nokes.  During Stage 1, there was a lot of discussion about the value of collecting information from organisations such as schools, so absenteeism information.  There was reference to sales of pharmaceutical products and the evidence, as I understood it at least, that the Inquiry heard was that these had been important indicators of a ubiquitous issue and that therefore that there was a potential issue with the water.  The submission that has been received from ESR notes that this is a matter which needs to be validated and reference is made to the need to test which sources are most viable and useful sources of information and I raise this because a number of submitters have suggested that if this information is collected, they'd like to receive it too.  So my question first is for Dr McElnay.  In terms of information like that, how useful is it?  How do we validate that information?

DR MCELNAY:
Thank you, and I'm pleased to report that there is a piece of work currently underway, a joint piece of work between the Ministry of Health and ESR looking at the, or trying to answer the question around the validity of this sort of data and so that’s using data that’s been collected retrospectively from both looking at the influenza as well as gastrointestinal illness so it does pick up on some of the comments that were made at the time of the outbreak in Havelock North around the sales of over the counter medications.  So the piece of work that’s currently being done is collecting from across the country data on over the counter sales for both anti-diarrheal and influenza medications as well as looking at absenteeism from schools, a sample of schools, some Google search, you know, it's sort of beyond more than just the over the counter sales and that’s going to be compared with information that we know about patterns of disease in the community, to try to answer the question as is that a valid method of giving you an early warning system for what might be happening in the community.  It's sounds like it should be useful because you are picking up symptoms rather than what we rely on at the moment which is someone going to their GP and then a diagnosis being made.  So it may give you a couple of days but it remains to be seen whether the reality turns out that it's useful.  There may be too much noise in the system and so that piece of work will be, we'll have a report from that later on this year in November, is my understanding, and then we'll use that to make either recommendations or to put in place different amendments to our systems.

JUSTICE STEVENS:
And that could, depending on the outcome of the research, lead to further decisions on sharing?

DR MCELNAY:
Yes.

JUSTICE STEVENS:
Because that seems to be how you make it relevant?

DR MCELNAY:
Yes.  Yes.  Yes, and I guess –

JUSTICE STEVENS:
School absenteeism and the like.

DR MCELNAY:
That’s right and schools already provide to Public Health Units information if they're noticing patterns of unusual absenteeism.

MR WILSON:
Although, I am sorry to interrupt, but we understand that they do that voluntarily rather than under a –

DR MCELNAY:
Yes, that’s right.

MR WILSON:
– an established regime?

DR MCELNAY:
That’s right.  That’s right and so it's patchy.  It will be patchy across the country and certainly looking back to the incident in Havelock North, wasn’t in place at the time.

MR WILSON:
And certainly, at least in one incident that I am aware of in the South Island, it was the pharmaceutical wholesaler who alerted the issue to the medical officer of health.

DR MCELNAY:
Yeah.

MS CUNCANNON:
Dr Fricker, you wanted to comment?

DR FRICKER:
I just wanted to make a couple of comments.  One is that during the Sydney 1998 incident, there was no demonstrable infection based on antibody studies and a whole bunch of other things but anti-diarrheals sold out across the city so that could be misleading and the other point I think that’s very important to recognise is that absence from schools may be relevant for bacterial and viral infections but the biggest indicator that you have of cryptosporidium, waterborne cryptosporidium outbreak, is that the index cases are adults not kids.  That’s happens more often than not.

DR MCELNAY:
And I also just want to add that of course if you're collecting data by illness, you’ve failed in terms of the public protection.

JUSTICE STEVENS:
Of course.

DR FRICKER:
But that’s the most common way of identifying an outbreak.  It's not from finding positive samples.

JUSTICE STEVENS:
Very good.  Does that conclude your –

MS CUNCANNON:
Thank you, Sir.  I could ask the Panel for their views on when boil water notices should be –

JUSTICE STEVENS:
I do not think that –

MS CUNCANNON:
But I think in terms of timing.

JUSTICE STEVENS:
I think it is starting to get towards the close of play.

MS CUNCANNON:
So I'm conscious then, Sir, that I haven't given other counsel an opportunity at all to comment on any issues but I'll leave that to you.

JUSTICE STEVENS:
Ms Casey?

MS CASEY:
Nothing from me, thank you.

JUSTICE STEVENS:
Nothing from you.  I do want to ask you a question in a minute.  Ms Ridder?

MS RIDDER: 

Nothing, thank you, Sir.

JUSTICE STEVENS:
Ms Arapere?

MS ARAPERE:
Nothing from the Crown, thank you, Sir.

JUSTICE STEVENS:
Mr Matheson?

MR MATHESON:
No, thank you, Sir.

JUSTICE STEVENS:
Very good.  Then, Ms Casey.  No, first of all, Dr Deere, you have made available CB214, that document there, and it has on it the table 3.2.  Now, to the extent that the Ministry wish to use a template of that type, do you have any objection to them using that format of work?

DR DEERE:
No, I consider that one of many formats that shows information that are widely available on the Water Safety Plan portal that’s run by World Health Organisation, that anybody is free to use or lose as you wish.

JUSTICE STEVENS:
Very good.  So that has just cleared that one away for you, Ms Gilbert.

MS GILBERT:
Yes, thank you.

JUSTICE STEVENS:
Ms Casey, if, and this may be totally hypothetical and irrelevant but if the Ministry wanted to confer with Dr Deere about extending this type of analysis, does the District Council have any difficulty releasing him for that specific purpose?

MS CASEY:
I'm sure they don’t.  The only issue is I’m not sure that there's actually physically any time in which to release him this week.

JUSTICE STEVENS:
Well, no.  Well, I mean subject to issues of timing.

MS CASEY:
Absolutely.

JUSTICE STEVENS:
And whatever, it just seems to me courteous that –

MS CASEY:
It's appreciated.

JUSTICE STEVENS:
– he is here at the request and to assist the District Council.

MS CASEY:
And the courtesy is appreciated and I'm sure I don’t even need to get instructions to say of course.

JUSTICE STEVENS:
Very good.  All right.  That is appreciated, thank you.  Very well.  It remains for me to first of all thank you, Ms Cuncannon, as counsel assisting for the way in which the session has been put together.  I think we might have made some progress, which is encouraging.  I would like to thank what we will call the Super Panel, Doctors Deere and Fricker, Dr McElnay, thank you very much for coming.  We understand you are busy and it is much appreciated but your presence has actually facilitated the progress that we have made.  Similarly, Ms Gilbert, thank you too.  Mr Wood, Dr Nokes and Mr Graham, all of you have contributed to this really important piece of work and that is appreciated.  So thank you to you all.  It is time to adjourn.  Mr Gedye, 10 o’clock tomorrow.

MR GEDYE:
Thank you, Sir.

JUSTICE STEVENS:
Yes.  And you will want to be over here, not here, at least to start with and we will begin at 10 o’clock.

MR GEDYE:
Thank you, Sir.

JUSTICE STEVENS:
Thank you.  Madam Registrar, we will now adjourn until 10 o’clock tomorrow.

INQUIRY ADJOURNS:
5.30 pm
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