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	GOVERNMENT INQUIRY INTO HAVELOCK NORTH DRINKING WATER BEFORE THE HONOURABLE JUSTICE LYNTON STEVENS QC, 

DR KAREN POUTASI AND ANTHONY WILSON ED*
                                    


Justice stevens welcomes parties:
E te Mana Whenua, Ngāti Kahungunu, e ngā iwi katoa o Heretaunga Ararau, e āku hoa whakawā, e te iwi e hui nei, Māori, Pākehā hoki, nau mai, haere mai ki tenei nohonga kia whiriwhiri i te kaupapa nei, he taonga te wai, he oranga te wai, tēnā koutou, tēnā koutou, tēnā koutou katoa

To the original authority of this land, Ngāti Kahungunu and to the peoples and communities of the Hastings District, Heretaunga of the hundred paths, to my fellow panel members and all present, welcome to this sitting of the Inquiry.  We are here to discuss the important issues of stage 2 recognising that water is life-giving and precious.  My greetings to you all. 

The Inquiry wishes to acknowledge that this week marks the first anniversary of the campylobacter outbreak in Havelock North.  We should all pause at the outset of the hearings to remember those who died, those who became sick and those whose businesses were disrupted by those events.  

This second stage of the Inquiry is important not only to the people of Havelock North, but also to all New Zealanders.  Madam Registrar, would you please take appearances from Counsel.

MR GEDYE:
May it please the Inquiry, my name is Gedye and I appear as counsel assisting and with me Ms Cuncannon, Ms Lintoman and Ms Cross.  

JUSTICE STEVENS:

Thank you, Mr Gedye, thank you. 

MS CASEY:
May it please the Inquiry, my name is Ms Casey, I appear for the Hastings District Council. 

JUSTICE STEVENS:

Yes, good morning, Ms Casey.

MS ATKINS:
May it please the Inquiry, my name is Ms Atkins and I appear for Water New Zealand.

JUSTICE STEVENS:

Ms Atkins, welcome.

MR MATHESON:

May it please the Inquiry, Matheson for the Regional Council.

JUSTICE STEVENS:

Mr Matheson.

MS ARAPERE:
Ki te kaiwhakawa me te panera, tena koutou.  Ki nga iwi kainga o tenei waahi, Heretaunga Matarau, tena koutou katoa.  May it please the Inquiry, Ms Arapere for the Crown, I appear with Ms Butler.  Sir, I note that Ms Butler and I are responsible for different issues during the hearing week, so at some points Ms Butler will be on her feet asking questions and at other points I will be on my feet asking questions.

JUSTICE STEVENS:

No, that is helpful, Ms Arapere.  And if you – it would help us and probably the stenographer because all of the hearing is being recorded, if you could indicate when each of you rise who you are appearing for. 

MS ARAPERE: 

Yes Sir, thank you Sir. 

MS RIDDER:

May it please the Inquiry, Ms Ridder for Hawke's Bay District Health Board.

JUSTICE STEVENS:

That is all counsel and Mr Gedye is now going to make a short opening address and then he will introduce the members of the panel, the first panel.  Yes, Mr Gedye.

MR GEDYE: 

Thank you Sir.   This is the second hearing which is being held on Stage 2 matters.  Some time ago, the Inquiry published a list of issues for Stage 2.  The focus of Stage 2 is on prevention of recurrences of an outbreak, on whether changes are needed and if so, what changes should be made for the drinking water system.  In June, a hearing was held on two of those issues, namely the current and ongoing safety of the Havelock North water supply and also the question of collaboration between agencies.  This week’s hearing is to address the remaining issues in that list, being issues 3 to 24.  The schedule setting out the issues for the hearing is on the website and I will shortly run through the programme for this morning.  The process for this hearing was set out in minutes 8 and 9 issued by the Inquiry.  The Inquiry determined that it would be most helpful to proceed primarily by way of written submission and these were required by the 21st of July and a large number of submissions have been received.  I think it is fair to say that they are all of high quality and thoughtful and a great deal of work has gone into them and the Inquiry is very grateful for that work and all of the thought.  It was not contemplated that there was any need for parties to each come along and speak to their written submissions.  They are all of a quality and a clarity that simply makes it unnecessary.  Unlike a Court case, this is an Inquiry under the Inquiries Act.  It proceeds in an inquisitorial way.  It is for the Inquiry panel to determine what it needs to know, what it wants to find out and who it wants to hear from.  On that basis, there is no general process for parties to make oral submissions or to be heard or to call further evidence.  There is neither the time for that, nor is it seen as necessary.  Instead of that, the panel has determined that the most useful use of this week is to conduct panel discussions.  We have assembled panels of experts and we propose to put the key issues to the panels, one by one, throughout the week and to hold panel discussions.  Counsel for the core participant parties will then have an opportunity to ask panel members questions and we hope that through this process the best illumination of issues will occur.
There are two exceptions to that panel process; one is that the Inquiry has determined that it should hear from the Director-General of Health.  In the same way it has asked to hear from evidence on several occasions from the CEOs of the District Council, the Regional Council and the District Health Board.  So on Thursday morning, Mr Chuah the Director-General of Health will come and give evidence to the Inquiry.  And on Friday the three CEOs, or their designates for the Regional and District Councils and the Health Board will also give evidence, primarily about the drinking water strategy; where it is now, where it is going and the current state of affairs with the Havelock North Drinking Water.
Just turning to the proposed programme for today.  The schedule of hearing is remaining somewhat flexible but we propose to start with key principals for drinking water safety.  The Inquiry believes it is important to lock these in and to consider whether there are others.  They provide a foundation for all consideration of drinking water.  The second topic will also be a general one which is the risks to drinking water.  The nature and extent of them and what we are really addressing when we talk about drinking water safety.

Next is a big question and a high level one.  Should all drinking water be treated?  After that there is the question of whether the secure classification which is currently in the drinking water standard should be abolished or modified.  And as part of that we will also be looking at bores and casings and issues about those.

This afternoon we propose to deal with more structural issues; not structural in a literal sense but in an industry sense, the accountability and transparency of suppliers, dedicated water supply entities, whether there should be a drinking water regulator and the role of the Ministry of Health.
Mr Chair, I propose to just move to the panel session number 1 if that is acceptable.

JUSTICE STEVENS:
Yes and it might be convenient for members of the public that you introduce the members of the panel please.
MR GEDYE:
Yes I propose to start that way.  So panel members, I wonder if you could each introduce yourselves briefly, who you are, who you are associated with, if anyone and a very concise description of your qualification and experience in relation to drinking water.  Could I start with you please Dr Fricker?

DR FRICKER:
I am Colin Fricker, I have a PhD in Microbiology and 30 years experience in water microbiology and water quality.  I run my own international consulting company since 2000 and previously worked with Thames Water in the UK which is the largest UK water utility.  I was a scientific advisor to the Sydney Water Inquiry in 1998 and have worked with both private and public water suppliers across the world and with regulators such as USEPA where I gave advice on  Cryptosporidium  Regulations.  I have also worked extensively with both ISO and the World Health Organisation.
JUSTICE STEVENS:
You gave an acronym there.  Would you like to –

DR FRICKER:
International Standards Organisation.
JUSTICE STEVENS:
That would be helpful for the stenographer because she is grappling with – I imagine a whole range of acronyms and short forms so for all panel members, try to be thoughtful for the stenographer.  
DR DEERE:
I am Daniel Deere.  Like Colin I have a PhD in Water Microbiology and my background was primarily in water supply as an employee of Water Utilities, one in Melbourne and then one in Sydney and since 2003 I have been a freelance water safety consultant and undertaken a lot of work for places like World Health Organisation and Asian Development Bank in the region as well as working in Australia primarily with Water Utilities and health departments help develop water safety plans and assessing risks to water safety.
MR GEDYE:
Thank you Dr Deere.  Can I just pause to ask the Head of Secretariat, is it necessary to pick up the microphone.

MR RABBITTS:
My name is Ian Rabbitts.  I am a chartered professional engineer with an Honours Degree in Chemical Engineering.  I have been working designing water treatment plants for over 25 years in the UK, here, the Middle East, around the world and I have spent the last 18 years in New Zealand.  I currently work for Harrison Grierson Consultants although the opinions I express are my own, not the company’s.
MR GEDYE:
Dr Nokes?
DR NOKES:
My name is Chris Nokes..  I have a PhD in Physical Chemistry, I have been working in the field of drinking water since 1985, initially with the DSIR and subsequently with ESR since 1992.  I am a science leader within ESR at present; the bulk of my work is advising the Ministry of Health on drinking water issues, also DHBs and I presently have a contract with Hastings District Council to assist t hem with their water safety planning.  The opinions that I will give today are my own, not of the Ministry’s, or the DHBs or Hastings District Council.
MR GEDYE:
Thank you Dr Nokes.  Mr Graham?

MR GRAHAM:

Kia Ora.  My name is James Graham, I have a Master’s Degree in environmental studies, BSc in Environmental Science, a national diploma in drinking water, assessors strand, Diploma in Environmental Health Science and a Diploma in Teaching.  I have had about 25 years experience in the drinking water industry.  I currently work for Opus International Consultants, I am a principal environmental scientist with them.  I have been there nine years and the work I do is largely working with local authority and other water suppliers, assisting them with managing risks with writing Water Safety Plans, with issues around central bore heads, a whole range of things, treatment options et cetera.  Prior to that I spent three years from 2005 to 2008 with the Ministry of Health where I worked on the Health Drinking Water Amendment Act and its passage through the House and as an advisor to the Select Committee; I worked on the Drinking Water Standards and I led the Ministry of Health drinking water assistance subsidy programme and prior to that I was with the Hutt Valley DHB, I was the national co-ordinator drinking water assessors.  I was a drinking water assessor and I was – in the 90s with the Auckland District Health Board where I was the protection officer.  So the last thing I would say is that the information I provide today is my own opinions and ideas and not that of Opus or Water New Zealand which I should have mentioned, I assisted them with their submission to this Inquiry as well so it is yes, just my own ideas.
MR GEDYE:
And I would add members of the panel that it is my understanding, having arranged this panel of experts that none of them is giving evidence on behalf of their employer or their organisation.  They are all here as experts, speaking about their ideas and views as experts, in effect independent of their organisations.

I would like to start with topic 1 which is the principles underlying safer drinking water.  I want to deal with this only briefly because it is simply a foundation for the rest of the debate but it is thought useful to identify underlying and fundamental principles.  The six principles I would like to put to you for debate are from Professor Hrudey.  Many will be familiar with his book, or maybe more than one book on drinking water but also via Water New Zealand he has filed a submission to the Inquiry and that submission contained these principles.  I would just like to put these principles to the panel and ask you to comment on them and importantly to add any other principles you think qualify as a principle.  The first principle is that the greatest risk to consumers of drinking water are pathogenic micro‑organisms.  Protection of water sources and treatment are of paramount importance and must never be compromised.  And as I read that, he is saying it is a fundamental principle that you get bugs in the water and you must protect the source.  Dr Fricker, will comment on that?
DR FRICKER:

Yeah, I think that’s a universal principle that everybody accepts within the concept of managing water from source to tap, that the very first barrier in place to protect the public is to protect the source water.

MR GEDYE:
Dr Deere?

DR DEERE:
Yes, I agree with that and I think it harks back to the origin of water supply and sanitation in the sort of middle to late 19th century when it was understood that to stop huge proportions of the population dying of things like cholera and typhoid, you had to have protection of the water source and management of sanitation and if we forget that, we take that for granted now because it's done very well in developed countries but if we go back and forget that and break those barriers down, we get massive outbreaks as we've seen, for example, with the cholera outbreak in Yemen at the moment with hundreds of thousands of people, many dying of cholera because we've lost that, those basic barriers.  So that’s the first principle, the whole underpinning of water safety management is based on that principle.

MR GEDYE:
Thank you.  Mr Rabbitts?

MR RABBITTS:
I haven't got anything to add to that.  I agree with the principle, yeah.

DR NOKES:
No, I have nothing further to add either, thank you.

MR GEDYE:
Mr Graham?

MR GRAHAM:
No, just that I'm in full agreement with that and I note that that is one of the, or the main principle that underpins the New Zealand Drinking Water Standards.

MR GEDYE:
Yes, that’s probably also the NES Regulations I'd suggest.

MR GRAHAM:
Yeah.

MR GEDYE:
And on –

JUSTICE STEVENS:
There was a nod from Dr Nokes and Mr Graham just to interpret what the Inquiry Panel observed.  Thank you.

MR GEDYE:
On Wednesday we're going to have a whole day’s session on source matters, mainly involving RMA and Regional Council and NES Regulation issues.  So that’s probably where this principle will come in most.  All right.  The second principle Professor Hrudey advances is that the drinking water system must have and continuously maintain robust multiple barriers appropriate to the level of potential contamination facing the raw water supply and I would say this is the multi-barrier principle that’s already embodied in the Drinking Water Guidelines and Standards.  Could I ask you each just to comment briefly on the multi-barrier concept?  At this time I'll start with you, Mr Graham.

MR GRAHAM:
Yes, I agree entirely with that.  That’s a very sound principle.  The only point that I would make that I think is very important there and that is to say that the words “appropriate to the level of potential contamination” is a very critical part of that statement and I think again it's reflected in the New Zealand Drinking Water Standards.

MR GEDYE:
Dr Nokes?

DR NOKES:
Yes, certainly the concept and requirement for multiple barriers is well accepted now, I think, universally.  The notion behind a multiple barrier approach is that should one barrier break down at some point, there are other barriers available to provide protection for the consumer.  Certainly in my view the most significant of those barriers, as we've already discussed, is protection of the source so that should there be breakdown with engineered barriers, the impact of that is likely to be significantly reduced.

MR WILSON:
Dr Nokes, does that imply that one barrier is not enough?  If the barrier can be breached, then clearly you do not have a multi-barrier approach?

DR NOKES:
If there is only one barrier, then indeed you do have a potential concern.

MR WILSON:
To put it another way, the Swiss cheese model is the theory that a series of slices of cheese, each with a hole in it, and if the holes line up, you have a problem.

DR NOKES:
Yes.

MR WILSON:
If you only have one slice of cheese, you would only have one hole it, then you can romp straight through.

DR NOKES:
That would be right.  I guess when I comes to the secure discussion that will come up again I suspect but, yes, the one barrier is essentially significantly vulnerable to breakdown.

JUSTICE STEVENS ADDRESSES DR NOKES:
Dr Nokes, just when you are speaking, you have a very gentle voice and there are members of the public down the back who may be struggling to hear.  So just give it a bit more oomph, thank you.

MR GEDYE:
Mr Rabbitts, do you think there should be many slices of cheese?

MR RABBITTS:

Many slices of cheese, yes.  I think we have got to understand what those slices – the debate should not be about whether we treat, but how much we should treat and that’s the talking about the risk level, I think, rather than saying should we or should we not have a barrier of treatment.  Of course we should have a barrier of treatment and the discussion then on around risk is how much treatment we should have.

MR GEDYE: 

All right.  Dr Deere?

DR DEERE:
Yes, I am glad you raised the Swiss Cheese Model.  We use that in teaching this principle.  I just would say that although I support the principle, it is controversial in that as you said, one barrier is not enough and sometimes that leads to the accusation of gold-plating or over-engineering.  Personally, for something as important as safe water that does not worry me, but it is just to acknowledge that there are those that feel the multiple barrier principle is overly conservative, but I don’t feel that, but just to acknowledge that there are those that feel that.  So that principle, if you support that principle, you are setting yourself up for having some extra barriers, more than you might be able to get away with, on the grounds that you need to be extra secure and extra safe, but that’s just something to be aware of.  There will not be full agreement with that, I think. 

MR GEDYE: 

Thank you.  Dr Fricker.

DR FRICKER:
Yeah, I would just like to say it goes further than source water protection and treatment.  Once you’ve actually treated the water, it starts to deteriorate immediately you put it into a distribution system.  So the multiple barrier approach also includes maintenance and the integrity of the distribution system, prevention of backflow, all of those issues that lead to post-treatment contamination. 

MR GEDYE: 

Can I ask, do you also regard the multi-barrier system as encompassing systems matters like competence, training, resources, regulation, enforcement, are they seen as barriers in their own right?

DR FRICKER:

They – I would say they contribute to the effectiveness of those individual barriers. 

MR GEDYE: 

All right.  The third –

JUSTICE STEVENS:

I would like to pick up an observation.  I take it, Dr Deere and Mr Rabbitts and others, that you agree with the last observation of Dr Fricker?

DR NOKES:
Absolutely, yes.

DR DEERE:

Yes, yes.

MR GRAHAM:

I’m just listening to the others, I would make the point that I think that there is not universal agreement on what barriers are and I would probably – my view would be that things like training, things like management, thinks like system sanitation, I think they are barriers and I think that one of the points of difference around this principle is the question of what constitutes a barrier and I think it will come up later and we can discuss it later.  I think there is other situations where that question becomes apparent. 

JUSTICE STEVENS:

But with that addition, I take it you are like Dr Nokes, Mr Rabbitts and Dr Deere agree with the proposition that Dr Fricker made? 

MR GRAHAM:

That those things contribute to barriers?  Yes, I think they are barriers in themselves, some of them, yeah. 

JUSTICE STEVENS:

Okay, thank you.

MR GRAHAM:

Yeah, minor point.

MR WILSON:
Dr Deere, I just want to pick up a wee bit on your comment about over‑engineering, if you like.  Let's take the parallel example of safety systems in motor vehicles.  There is multiple barriers in safety systems in motor vehicles.  There is improved design of the road so that they are less prone to accidents, there is crumple zones in motor vehicles, there is ABS brakes, there is safety belts, there is all the rest of it.  So this is not an un – no one would argue that a modern motor car is “over-engineered,” although I suspect some do, but is there a useful parallel there?

DR DEERE:

There is a useful parallel and I wouldn't personally argue that they are over‑engineered, just pointing out that we often face situations where when we point out this multiple barrier principle as part of business cases seeking to approve improvements in water safety there are those that say, “We don’t need more barriers,” and just pointing out that we – this principle is in the Australian Drinking Water Guidelines and has been for a long time.  The point of that principle is justification for those barriers and we still get push-back and so I’m just acknowledging that that principle isn't always accepted by others, but I agree with you that in a public safety and workplace health and safety, the multiple barrier principle seems to be much more accepted actually than drinking water safety.
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MR GEDYE ADDRESSES DR DEERE:
Q. Is it also prevalent in the food industry?

A. It is in the food industry.  It has been for a long time in the food industry, particularly the industrial large-scale food industry.  They will even take for example bottled water.  They will take tap water that’s perfectly safe to drink and treat it again to provide an extra level of security, extra level of barriers.

Q. And if food can make you sick, do you see any reason why you should have fewer protections for water, which can also make you sick?

A. I don’t.  We had difficulties when we first tried to introduce these principles in the late 1990s in the global water industry because we had had a less secure less engineered system historically than had been in the case in the food industry and it was a significant step change to move to multiple barriers and also to move to automated real-time monitoring on those barriers but that’s now been accepted and so I think we're now at that point.

JUSTICE STEVENS ADDRESSES DR DEERE:
Q. Dr Deere, would that be because at that time there was a greater recognition around risks to public safety from drinking water?

A. I think it was a view that the public would no longer accept the risk.  In the past, if there was an occasional boil water incident, the public would just accept that but it reached the point where the public wouldn't accept that anymore and they expected water to be virtually bulletproof.  They didn’t expect to have the occasional outbreak or the occasional contamination events.  It also reflected a situation where water companies were being held liable, individuals were being held liable.  A boil water incident could lead to the CEO and general managers of a water company losing their jobs.  The level of risk tolerance was modified such that multiple barriers were being required to respond to that.

Q. All of which suggests that any claim or allegation of over-engineering cannot really be assessed absent the question of risks to public health?

A. Correct, and the acceptability by the public of those risks.  If there's an expectation the water is very safe and a single barrier that isn't, can fail, can't meet that standard.

MR GEDYE:
Thank you.  The third principle is that any sudden or extreme change in water quality, flow or environmental conditions, for example extreme rainfall or flooding should arouse suspicion that drinking water might become contaminated.  Dr Fricker? 
DR FRICKER:
I don’t see how anyone could disagree with that.  There's so many examples in the literature of outbreaks of disease that have been caused by high rainfall events or other climatic changes, so I'm completely in support of that principle.

MR GEDYE:
Dr Deere?

DR DEERE:
I agree and it creates a complication in the question about the earlier principle about having appropriate controls that match the level of risk in that the level of risk can change over time and in assessing risk and putting in place the barriers, it is foreseeable events such as rainfall events or sizemic events and so on need to be taken into consideration.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
Yes, absolutely.  I think we need to – it's more of an operational thing and it probably needs to sit comfortably on the water safety plan is where I'd see it sitting, the responses but yes, we definitely need to consider it.

MR GEDYE:
Thank you.  Dr Nokes?

DR NOKES:
Yes, I agree with Mr Rabbitts that within the water supply – sorry, the water safety plan, there is perhaps not acknowledged enough the need to identify those times when essentially the level of risk that the water supply faces changes and the water operators or the water supply manager is not necessarily taking account of those changes in the risk level it may have to address.

JUSTICE STEVENS: 
And by changes, that would include potential changes that we cannot see or necessarily know about?

DR NOKES:

A. Yes, and certainly trying to address those oncoming changes, for example if there is forecast of heavy rain indicated, then there needs to be, in my view, a water supplier looking at identifying the fact that their source is likely to be compromised if there is a breakdown.  For example, are there chlorination systems up and functioning?  Is there any kind of maintenance going on that might compromise the operation of the chlorination system?  So they need to take all that into account when there's an indication of some form of change to the system.

Q. Thank you.

MR GEDYE:
Mr Graham?

MR GRAHAM:

Yes, certainly, I agree with that principle and I agree with my colleagues here.  The only point that I would make though is that outbreaks occur in the absence of extreme conditions as well.  So outbreaks can occur in the absence of flooding or heavy rain and so we need to be vigilant about those, but also the other point that I would raise is that sudden or extreme changes may not be environmentally related.  So for example, you may have a change of operator, you may have a change of Water Supply Manager, you may have a change of view of policy within a water supplier and those kind of changes as well can contribute considerable levels of risk and so to limit that just to environmental or flow conditions it kind of can ignore other changes which could be relevant.

MR WILSON:
I have got a question for probably in two parts, the first part would be to Doctors Fricker and Deere and the second to Dr Nokes and that is how well do you think this principle is embedded in former case, in other international Drinking Water Standards and in our case, Dr Nokes, in the New Zealand Drinking Water Standards, how well is this principle recognised in the current regulatory framework?

DR FRICKER:

I think that it is well recognised, it is perhaps not particular well expressed in the majority of Drinking Water Standards, but what I have seen certainly around the world in terms of Water Safety Plans is that those kind of risks are highlighted and it speaks to looking ahead and planning for weather events.  For example, with a conventional treatment plant, if you are anticipating an extreme rainfall event, particularly if you are on a river source, you should be there and ready waiting to change your coagulation conditions, et cetera, so that your filtration is not compromised.  So I would expect and indeed include within Water Safety Plans text that says that you should be preparing for weather events by looking at your processes and how each individual process might be affected. 

DR DEERE:

Yes, I agree that I think the text is usually there in the Guidelines, it is usually recognised, but I agree with Dr Fricker that it could be better emphasised and people are often not used to thinking about these extreme events in their planning and they still get overlooked a little bit more than I would like to see, so I think it is hard to over-emphasise this.  It is listed as mentioned, but it is usually not put up right front and centre.

JUSTICE STEVENS:

Is that because there is a complacency element that is apt to creep in ahead of unknown – the unknown nature or extent of events?

DR DEERE:

I think you are right.  I think people look back and say, “Well, this hasn’t happened to us,” and they therefore don’t want to jump at shadows and think that it might happen to them.  I think you are right.  It's people tend to get complacent within the historical, I mean, if you look at Professor Hrudey’s book, it's full of the term complacency as an underlying cause of water-borne disease outbreaks in developed countries.  His main theme is that which is complacent.

MR WILSON:
But is it a odd and potential issue associated with a level of resource allocation?  Because to run something in a constant fashion requires a level of resource.  To be able to respond to do the pre-planning you have been talking about, to put people out in extended hours during adverse conditions, implies a greater level of resource.  Is one of the challenges in this case to ensure that the resource allocation is not only for the business as usual periods, but also for the unusual, you know, the unusual periods.  Because my observation is that utilities are not judged how they perform 99.9% of the time, they are judged how they perform that .1% of the time when something goes wrong, but that's not what the they are normally resourced to address.

DR DEERE:

I think that’s a very difficult challenge to resolve and it's a very important point you have raised that, as you said, utilities can't carry enough capacity necessarily with staff and equipment to handle these very rare events, when they occur, it's a huge strain on people and I've seen that as a common challenge.  I don’t know the solution to it.  That’s a good, very good point that you raise.

DR FRICKER:
This is Fricker.  I'd just like to add to that and say that I've seen this many times around the world in different situations and the organisations that deal with it best are larger organisations that have more resource available.  I mean we've seen it recently here in New Zealand where extreme weather event caused a significant problem that was dealt with and avoided a boil water notice for Auckland and I think that would have proved challenging for the majority of water suppliers in New Zealand.

JUSTICE STEVENS:
Dr Nokes was next cab off the rank.

DR NOKES:
Nokes speaking.  Just to address Mr Wilson’s question with regards to the New Zealand situation and to make it clear that the Drinking Water Standards, in my view, are not designed to handle the situation as my colleagues have said and is the case on the international situation.  It's the Water Safety Plan that should be managing this and although I haven't seen all Water Safety Plans throughout New Zealand, those that I have, I certainly get the impression that they are what I would regard as perhaps static plans that they identify particular situations that yes, we've got chlorination, yes, we've got all the steps in place to make sure the chlorination is working but there is not a more dynamic view of the situation to take account of changing levels of risk.

JUSTICE STEVENS: 
So does that mean that the complacency risk is apt to be enhanced?

DR NOKES:
I think so because if they think they have a Water Safety Plan on the shelf in which they have, as has been approved and everything is ticked off, then I view that as fine but I think it's probably a mental shift needed in the way it will define the plan is to take account of these changing situations.

JUSTICE STEVENS:
Thank you.  Mr Gedye?

MR GEDYE:
Can I ask the Panel, this third principle specifically refers to sudden or extreme changes.  Do you consider that there's also a lack in respect of non‑extreme changes or subtle changes?  For example, a change in the way water flows through an aquifer, channels and chambers in an aquifer?  Do you consider that subtle or un-noted change is a different thing to protect against, Dr Fricker?

DR FRICKER:
I think it's a more difficult thing to protect against the extreme changes are the ones that are, have been very well documented and generally, we would know how to deal with those.  I think the more subtle changes that you allude to are more difficult to deal with but equally any change is potentially going to have an impact on water quality.

MR GEDYE:
Dr Deere?

DR DEERE:
I think we've seen this recently with effects, particularly in Western Australia, of climate change where gradually things change over a period of years and it doesn’t seem to get noticed as, is the analogy we use is the frog in the water where you gradually heat the pan of water and the frog dies.  If you the throw frog in the boiling water, it jumps out and so I think you're right, probably something that that principle doesn’t capture very well and we do see that, that suddenly you find an aquifer suddenly changes from artesian to non‑artesian.  That might take years to happen and you don’t see that.  So it's a good, perhaps the principle should be broadened to cover other changes that are more subtle.

MR GEDYE ADDRESSES MR RABBITTS:
Q. Mr Rabbitts?

A. I agree with both the previous comments.  I don’t think getting hold of – identifying the subtle changes is always the challenge as it goes forward and that’s going to be a problem and often as Dr Deere said, we don’t realise it's happened until it actually, it's happening until it actually, we see a consequence and it's very difficult to do but it certainly should be broadened I think.

Q. Well, is the real focus on the propensity to change or the vulnerability to change rather than capturing changes, subtle changes as they occur?

A. I think we, as things change, we need do need to respond to them and when we see the change, we need to respond to them.  I mean there's things like the nitrite levels in groundwater that are happening now and we're measuring those and we're seeing the increases.  We need to be responding to those now.  Now, whether that’s an environmental thing or whether that’s we put in treatment to manage that, which is clearly difficult, but we can do it, we need to be start thinking about how we're going to respond to that.

JUSTICE STEVENS :
Mr Rabbitts, it is not just what you do or when you do it, but it also informs the risk profile, doesn’t it?

MR RABBITTS:
Yes.

JUSTICE STEVENS:

And actions that might flow out of a grading of risk or the reality or likelihood of something happening.

MR RABBITTS:
Yes.

MR GEDYE:
Dr Nokes?

DR NOKES:

Yes I agree with my colleagues.  I am not sure I can add anything to that.  Certainly although you might not be able to measure a change perhaps in the flow through an aquifer or an aquitard.  Being aware of those possibilities may allow you to take other steps in terms of what you monitor, what you may look at more frequently perhaps to try to judge whether those changes are occurring.

MR GEDYE:
Mr Graham your comment partly prompted my question.  Because you talked about changes that weren’t particularly subtle, but weren’t obvious either.  Changes in management or changes in a process or maybe a treatment method change.  What do you think about non sudden and non extreme changes?

MR GRAHAM:

So we are talking about risk now and I think it comes up later and in respect we are going to talk about it a lot.  But in many respects, that is the key question because you can’t have a water supply that is risk-free, that is not possible.  And the question is identifying in managing risk but risks that change slowly or subtly are inherently very difficult to identify and manage and that is probably the point that I think that you are asking us to comment on and so I mean I am in agreement that those risks in a sense pose a different kind of risk to the ones where you are used to looking at and managing and again I don’t want to pre-empt what we are going to talk about later.  But Water Safety Plans tend to focus on operational risks and catchment risks and those kind of things but there is a whole bunch of other risks that need to be taken account of and they are often the very slow moving risks.  And so in many respects the way that we look at and assess the level of risk is kind of a crude measure.  The likelihood consequence measure is quite a crude measure and it is difficult to pick up those slow changing risks with that method.  So I think that that there is a lot more thinking to be done around this area of slow changing risks and risks that don’t appear to be risks, that you wouldn’t think would be a risk, so yes.

DR POUTASI:

So can I just come in there.  Would that take you directly into your multi barriers? 

MR GRAHAM:
Well it takes me back to my comment before.  You know, what are your barriers and so some of your barriers are things that are related to some of your slow moving risks.  So one of your slow moving risks might be a deteriorating knowledge-base of an operator as they get older and older and that is no disrespect to our operators, can be very, very good but if someone had their training 20 years ago and hasn’t had any further updating or training, that is a slow-moving risk.  So what is the barrier to managing that risk?  Well it is not more treatment, it is not a second chlorine pump.  The barrier to that treatment is updating and maintaining that operator’s knowledge and interest in what they are doing and so it comes back to that question of what is a barrier and my view is that we need to broaden a view of what barriers are.

MR GEDYE:

I note that the final principle is ensuring drinking water safety and quality requires the application of a considered risk management approach which I think we have veered into but before I do that, could I run the fourth and fifth principles together because they have similar concepts.  The fourth is “System operators must be able to respond quickly and effectively to adverse monitoring signals” and the fifth is “That systems’ operators must maintain a personal sense of responsibility and dedication to providing consumers with safe water and should never ignore a consumer complaint about water quality.”  Mr Graham, would you comment on those two principles?

MR GRAHAM:

Only to say that I agree with them entirely and in my experience of what I have seen it's very critical.  The only point that I’d add to it is that when we use the term “operator” we need to broaden that a little bit because it is also supervisors, it is also water supply managers and other people need to be agile, is the word that I would use, and you only get that agility required in the fourth point there when you’ve got the fifth point.  You get that agility when you’ve got people who understand that their job is to protect the health of the party population and so it kind of goes back a little bit what I was saying before.  So people only understand the value and importance of their role when they have a very clear understanding of what could go wrong and so it kind of highlights the question of training and levels of knowledge, not just in operators, but in water supply managers and so if people – and yet I am involved in training water supply operators and the like – when they understand the groups of contaminants and the difference between those contaminants, the differences in micro-organisms and some of them are susceptible to chlorine and not, then they start to understand the importance of what they are doing and when they understand about how those organisms make people sick and they have that understanding, then they can appreciate the value and importance of what they do and so it's really important, I think, for water suppliers to ensure that operators get that sense of ownership and responsibility through having a satisfactory and quite comprehensive knowledge base.  

JUSTICE STEVENS:

Mr Graham, you referred first to operators, then you extended your answer to managers, but seems to me that your propositions apply equally to quite senior managers and if the water supplier happens to be a local council, then it is at very senior levels of management?

MR GRAHAM:

I didn't think this would come up so early.  But to be honest, actually beyond senior managers and into politically elected representatives. 

JUSTICE STEVENS:

Well, if you hadn’t made that point, I was going to make it as well. 

MR GRAHAM:

So just to illustrate the whole thing, I’ve been involved with Water New Zealand where I have gone around the country and I’ve done 11 seminars with senior managers and elective representatives and I’ve done exactly what I’m talking about.  I’ve talked to them about, you know, “Why do we do water supply, you know, where does it come from?”  And going all the way back to John Snow and cholera outbreaks and the Broad Street pump and you know, your contaminant groups and why they’re important and outbreaks and how they have occurred and what we have learnt from them, all that kind of thing.  So the really important thing here is (a) a number of representatives of those councils have come back to me and said, “We just sent one person along, can you come back and do this presentation for all of our council, for all of our elected members, representatives and our senior management.”  That’s the first point and the second point is I have been surprised at the number of people who have come to me and said, “We didn't know this, we didn't know this and it's been really helpful to have someone explain this to us.”   So I’m looking at this and saying, “Well, these people are making decisions about funding water supplies and they don’t have this base level of knowledge.”  So yeah, I mean, we go into this –

JUSTICE STEVENS:

And if the politically elected representatives don’t happen to have that knowledge, it puts a real premium on the Chief Executive who interfaces with the council having that knowledge, I would have thought.

MR GRAHAM:

Yes, that's absolutely true, that’s absolutely true and I guess the problem is that politically elected representatives, when a water supply manager says, “We need to manage these risks, we need to upgrade this supply, we need to do something,” and they ultimately Chief Executives and representatives, elected representatives, are making decisions about funding, so where are they going to get that knowledge from?  Now, often they’ll get it from a senior manager.  Now, that senior manager may have come into water supply from a roading background or some other kind of background and so the knowledge that you're higher level people are getting is from someone who may also have a limited amount of knowledge, so this goes on and –

JUSTICE STEVENS:
Probably a topic for later on.

MR GRAHAM:
I was just going to say it's a topic for later on and I think we can cover that but in a sense, if you're coming back to the ownership question, it's not just operators that need ownership.  It's everybody right through an organisation and they only get that ownership if they have a strong knowledge base.

MR GEDYE:
Dr Nokes?

DR NOKES:
I agree with both of Professor Hrudey’s points and the note that I'd made was to point out what Jim has already done and that is that while a water supplier and management may understand their, realise they have responsibilities for providing safe water, without an underpinning education and understanding of what's involved, they can't really do that.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
Yeah, I was going to bring up the same point as Jim did about governance and responsibility at the governance level but I think there's another area where that, extending the operators is also out into the professional services advice that we get.  We need, you know, some of the advice that’s around this country, you have to ask yourself how or why and I think there needs to be a, we need to have that ownership in the professional services sector as well.

MR GEDYE:
Well, would you agree that it should extend to everyone with some responsibility for drinking water?

MR RABBITTS:
Absolutely, even if that’s outside of the, so that includes the regulators as well, so the Regional Councils at the moment, the drinking water assessors, it should be everybody, yes.

MR GEDYE:
However, would you agree that the real power and point of this principle is, is it is those who are supplying it who have the most immediate responsibility for safe drinking water?

MR RABBITTS:
Absolutely.

MR GEDYE:
And the greatest ability to effect it?

MR RABBITTS:

Yes.
MR GEDYE:
Dr Deere?

DR DEERE:
So just two quick points.  Firstly, in relation to the involvement of senior management regulators, professional service providers and so on, the World Health Organisation talks about a water safety framework and the first element of that framework is exactly about that, it's about getting commitment from the highest levels of organisation and from other stakeholders, is the word that they use, so although that principle that Professor Hrudey mention don’t refer to that, if you go onto the World Health Organisation’s Water Safety Plan model, the first thing you do is get that commitment.  So I think that is captured, albeit in a different way, it wouldn't hurt to capture that in those principles.  My second point is, in relation to the singling out of operators, that was, that principle has been pushed because in many cases, and we've seen this in New Zealand in many examples that we've seen, and Dr Fricker mentioned this in his submission as well, we're seeing Water Safety Plans developed by white collar workers in offices that tick all the right boxes with little or no involvement of the operators and bear little or no relationship to what operators are doing and so it's critical that the Water Safety Plan is seen as merely a tool to help guide what operators do.  The risk is managed by the operators and hence emphasising their importance for the people on the ground fixing the water mains, repairing the water tanks, operating treatment plants, protecting the catchments.  They are the ones that actually manage the risk.  Everybody else is really supporting or leading or co-ordinating them.  So I don’t think it's wrong to single out operators for special attention but I agree we shouldn't forget about the other parties as well.

MR WILSON:
Dr Deere, just to pick up on the point that Mr Graham was talking about before and you made a point yourself a few minutes ago about the water framework.  If you are a chief executive or a general manager and your job is on the line if you have an incident, it would suggest that one might well focus the mind.

DR DEERE:
It depends on the context in which you work but certainly the context that I'm familiar with, in general it's a case of heads will roll if things go wrong and we have the incident in Sydney in 1998.  We lost the chairman, the chief executive and multiple general managers and so on because of what was no more than boil water incident and the message in the Australian water industry was that the high level staff have to ensure the systems are in place and so that has focused the mind and for that reason what we tend to see is a policy commitment made by the boards or chief executives or the counsellors plastered on the front door of the entrance or reception of the organisations that says we are committed to safe water and this is how we'll achieve it and that element one of the WHO framework is front of mind and so that’s why I think, I agree with extending this principle to cover the higher level of – higher level chief executives and elected officials that are responsible for water supply.

MR GEDYE:
Thank you.  Dr Fricker?

DR FRICKER:
Yeah, I kind of interpret these two principles somewhat differently.  Where it really refers to system operators, I don’t think he's talking about the guy that’s cleaning the pumps and the pipes at the treatment plant.  He's talking about the whole water supply organisation and within that, there are all the various levels that have already been discussed but the system operator to me is the water supply entity and it's the water supply entity that needs to be able to react quickly.  It's not –

JUSTICE STEVENS:
Entity equals organisation?  IE, the water supplier and all those who are in it?

DR FRICKER:
Correct.

MR WILSON:
Including systems and processes as well as people?

DR FRICKER:
Yes.

JUSTICE STEVENS:
This is not a statute of course.  Dr Hrudey’s, I mean it is revered, these principles but it is important, and this is why the Panel is so keen to hear the collective views because now is a wonderful opportunity to develop these principles and clarify them and add to them and ensure that they are not open to interpretation.

MR GEDYE:
Dr Fricker, with regard to this personal sense of responsibility and dedication, we've heard other panellists talking about a favourable culture to nurture that but do you also see as relevant here the question of enforcement, the stick as well as the carrot?

DR FRICKER:
Yeah, I mean I think enforcement is widely applied outside of New Zealand and I think that it's a very necessary tool within water regulation.  So the concept of a cajoling and encouraging approach to getting people to abide by standards for me is just not acceptable because it doesn’t lead to protection of public health.  So if a water supplier or a utility is not supplying water that meets the standards or is not, doesn’t have a functional Water Safety Plan, then there needs to be some way of enforcing that to happen because ultimately if that’s not dealt with, it's peoples’ lives and peoples’ livelihoods that are at risk.

MR GEDYE:
So what do you see the relationship being between a sense of responsibility and the possibility of being prosecuted?

DR FRICKER:
Well, you know, prosecution occurs quite widely in some areas.  I mean we've seen in the US just as we speak, there are personal prosecutions there over water treatment failures.  It also occurs in, certainly in the UK.  We've seen it several times that both utilities themselves are prosecuted for example for producing water or supplying water that’s unfit for human consumption but that can also lead to individuals within that organisation, whether they be board members or operators, also being personally prosecuted.  So I think it gives a further incentive for, you know, for people to abide by the rules and to supply water that’s of appropriate standard.

MR GEDYE:
Thank you.  Can I turn to the sixth principle, which is ensuring drinking water safety and quality requires the application of a considered risk management approach.  Comment on that, Dr Fricker?

DR FRICKER:
Not really much to say.  I think everybody in the industry these days accepts that risk management is the way to go and that’s really then speaks to all of the other principles of multiple barriers, Water Safety Plans, reacting quickly and having appropriate systems in place.  So, yeah, completely agree.

MR GEDYE:
Dr Deere?

DR DEERE:

That principle has been added to in the Australian Drinking Water Guidelines as to add another potentially controversial principle or sub-principle but a bit like the first principle, can be interpreted as being pushing gold plating which talks about adopting the risk management approach and in the absence of evidence or certainty, adopting a precautionary approach.  And so what that means is if we are not confident that the risk is adequately managed, we assume the worst.  In assessing the risk, if in doubt, we assume the risk is high and put in place controls accordingly.  That is a controversial additional clause but it is commonly used to justify the costs and investments that are required to manage those risks.  Without that principle, that sort of sub-principle, the danger is we turn round as Mr Graham was saying and say well, there is no such thing as zero risk, we shall just accept the risk and I think – so I would qualify that by saying that when you assess your risks, often you don’t know the risks, then you need some guidance on whether you adopt a precautionary approach or a gut-feel approach and the precautionary approach pushes you down a safer line but it does obviously lead to costs.

MR GEDYE:
And presumably there is a question of degree in that?  At some point, you can’t justify more cost and more caution?

DR DEERE:
Correct, we normally refer that up to a health department or an independent authority.  What it also does is it drives research and investment in     understanding because if you are forced to take a precautionary approach in the absence of evidence, it tends to drive you to get the evidence because it pays for itself when you can prove the risk is actually low.  So it has been very good for research.

MR GEDYE:
Dr Rabbitts:

DR RABBITTS:

As I say I haven’t got a lot to say, and I would support Dr Deere iin the precautionary approach, I think that is a way we need to move further here.

MR GEDYE:
Dr Nokes?

DR NOKES:

I agree with what Dr Fricker said about risk management being accepted now as a fundamental tool in the way water supply should be run.  With regards to the precautionary principle, I understand the benefits of that.  My understanding underpins a lot on decisions that are made in relation to public health in general.  I think the issue is, is to knowing when you draw the line on that and as you have identified, the costs and other practical implications in doing that.  And I guess, and for example making decisions about whether you issue a boil water notice, when you think there might be a potential for a water borne outbreak, because I know that water suppliers will be thinking about, well if we issue a boil water notice and it turns out not to be necessary, are we going to be accused of calling wolf and the implications that follow on in terms of face and a water supplier to (a) provide safe water and (b) to know when they are providing safe water.  So I do understand the importance of a precautionary principle, I am just not quite sure how you implement that in a practical way.

MR GEDYE:
Mr Graham?

MR GRAHAM:

Yes of course I agree with that and in the current climate it would be a very brave person who disagreed with that to be honest but it simply is not that simple and I agree with it entirely, that managing risk is the key to safe water supplies.  I have no doubt about that but the whole thing of how you go about it is a question of balancing complexity and appropriateness to the circumstances. So for example, you know, I could argue that the water safety plans that I prepare have just got a whole lot more complex on the strength of me sitting here for the last hour and hearing what other people have had to say.  So if you write a Water Safety Plan that is very complex and looks at managing risks of a political nature or a whole lot of things other than the operation of water supply, which is what we currently do, and you go and try and implement that into a tiny, very small Council water supplier who has got a number of people, it will not be successful because it will be too complex to be useful.  And so managing risk has to be tailored to the circumstances that it is going to be applied in and so this is one of the things that will come up later when we talk about Water Safety Plans is exactly how do you write a Water Safety Plan that will work for the water supply that it is written for?  So the principle, yeah, is fine but it's a lot more complex than that.  It's just not simple enough just to say that and expect that that is enough.

MR GEDYE: 

Do you see a place for an industry leader to do work on the methodology of risk assessment?

MR GRAHAM:

Yes, I do.  I think that there is significant inadequacy in the way that we have implemented the idea of risk management in drinking water supplies over the last 10 or so years and I think that our understanding is growing and changing and I think that – I mean, the first thing I would say is that managing risk is not easy.  Writing a Water Safety Plan is not an easy task.  It's easy to spot faults and failures in hindsight, as has occurred in Havelock North, but actually the processes is difficult and it takes someone with a lot of expertise and it's a level of expertise that is probably unreasonable to expect our water suppliers and our water supply managers to have and that is why we have ended up with a situation where people like me write those plans.  So yeah, I mean my point is that there’s a lot more to this point, there’s a lot of complexity and certainly there is a need for us to put more effort into understanding how you make a Water Safety Plan successful and useful and how you make this concept of risk management work.

MR WILSON:
I have got a question about risk and I will direct it initially to you, Dr Deere, but welcome comments from others and it's about societal risk attitudes or risk calibration, you used the word “risk attitudes” before, and again I’ll revert to my vehicular analogy.  We currently have a situation internationally where in excess of 300 million airbags are being withdrawn and retrofitted all around the world and I think in total there have been some 12 fatalities, almost all in humid and hot climates.  So we’re not prepared to tolerate that as a risk, but we appear to be prepared to tolerate carrying much higher risks in the provision of water supplies.  Do you have a comment?

DR DEERE: 
I do have a comment.  A number of water utilities have done analysis looking at dam safety risks, often they are responsible for dam safety, occupational risks, risks from flooding, other things they manage, risks to staff safety and as you say, those comparisons often show the water safety risk tolerance is higher than you might expect relative to those other types of risks that are tolerated.  So that’s why –

MR WILSON:
Sorry, when you say higher than – they’re prepared to accept higher levels of risk?

DR DEERE: 

Correct.  So if the drink – so when you compare the drinking water risks to many other risks, you suddenly find out that they weren't being that conservative after all.  So I agree with you, I think your analogy is a good example and you can take many other examples of risk tolerance, but I’m just focusing on the ones that the water industry looks at and the standards, for example the dam safety is a good example where a level of risk tolerance and the kind of costs that are spent to reduce those risks would dwarf the type of level of risk management we have for drinking water safety and so society have to look at those different levels of risk tolerance.  Or one of the differences with water safety as well is that you can equally find levels where people accept higher risks, so for example recreational water, people swimming in swimming pools or in the ocean, the risk standard, we accept higher risks there, but the main difference is that people volunteer and take those risks voluntarily, whereas in drinking water it is you are forced to accept that risk.  The community have no choice but to drink that water, there is no other source of water, so when you are forcing someone to accept a risk you would normally push a much lower level of risk upon them so that while we can find parallels where there are higher risks from voluntary activities that are accepted, I wouldn’t think they’re a good benchmark to use for drinking water where you force people to accept the risk.

JUSTICE STEVENS:

Any other comments?

MR GEDYE: 

Dr Fricker.

DR FRICKER:

Yeah, I would like to comment on that and I would say that there are two aspects to it.  One is that the consumers of drinking water don’t understand the risk from consuming drinking water and I'd also say to a large extent that the producers of drinking water don’t understand the risk to the consumers from the water they're producing because everybody seems to focus on outbreaks and outbreaks are not the major burden of disease.  It's sporadic cases that are the major concern here and the same is true in the food industry.  So why would it be any different in water, you know, in the food industry we know that there's a level of disease but the number of outbreaks are actually quite small.  So all of those other disease cases that we identify, and it's probably less than 10% of the real number of cases, are sporadic cases with no particular known source.  The same thing is applicable to water.  So we react and there's a lot of excitement around outbreaks but really the issue is the underlying level of disease that treated drinking water is causing and it's significant.

MR WILSON:
And you made the point before that of course that is not only as a result of treatment issues but equally issues in the distribution system or potentially in the distribution system?

DR FRICKER:
Absolutely and in different climates, the issues could be very different.  But just to give, you know, an understanding, it's estimated that there are, you know, probably 10,000,000 cases of waterborne disease in the US per annum.

MR WILSON:
Sporadic?

DR FRICKER:
Sporadic because we don’t identify where most of them have come from.

MR GEDYE:
We will come back to sporadic disease in the next topic, so I think we could open that up more than.

DR FRICKER:
Okay.

MR GEDYE:
All right.  Can I ask the Panel, do any of you believe that there is any other fundamental principle that the Inquiry should adopt or at least think about?  Mr Graham?

MR GRAHAM:
Not right now.

MR GEDYE:
Dr Nokes?

DR NOKES:
Not right now.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
I'm happy with the six.

DR DEERE:
I'm happy with those as well.

MR GEDYE:
Dr Fricker?

DR FRICKER:
I'm kind of happy with them as long as they're all rolled into a source to tap approach that really does encompass the whole of the water supply chain in the same way, in the same way as is applied in the food industry.

MR WILSON:
Mr Gedye, one of the points that Professor Hrudey makes in his book is that, and we have not discussed it this morning, but there have been a number of cases in first world countries where concerns about the toxicological effects of very very low concentrations of chemicals have resulted in principle barriers being removed.  The classic is just in fish and by-products resulting in the removal of disinfectant.  So if you go back to the very very first principles, which is about recognising that the greatest risk is from microorganisms, where in those six principles do you capture the fact that the, in many cases, un‑quantified much much lower levels of risk that are as a result of treatment need to be balanced against the known risks that treatment will address?

DR DEERE:
I suppose they would be picked up as part of the Water Safety Plan under the risk assessment/risk management principle that you’ve already addressed.  So you'd emphasise the importance of my microbial control.  You’ve also emphasised the importance of assessing risks and putting in place management of risks.  It's interesting that Professor Hrudey made that point because his core discipline is actually toxicology and him raising the concern that people overreacted to concerns about certain chemicals and because of that they’ve not disinfected water, leading to microbial risk really makes an even stronger point coming from him that it might coming from a microbiologist like myself.  You'd expect to promote concerns about microorganisms but the risk management process should pick that up as one of the risks that’s being considered.  There are some papers that have been written that actually show diagrammatically how you can try and balance the microbial and chemical risks.  There are academic papers that have looked at that question.  Whether they're accessible in a practical sense to water utility operators I don’t know.  So that may be an area of tension.

JUSTICE STEVENS:
Dr Deere, do you agree with Dr Fricker’s view that the level of the understanding of the public of risks from water borne diseases is low?

DR DEERE:

I agree it is and in some ways that is the benefit of our success in the developed world, making water so safe that most people, most of the time don’t see illness from water or if they do is a sporadic case and they think they probably caught it from the local fish n chip shop and not from water.  So it shows the level of disease is reasonably low but I agree – there is the papers by Frost and Caulderon and others, the American Epidemiologists that have showed theoretically there is probably far more disease arising from water that is not linked to any outbreak; it is not known than occurs from outbreaks and Dr Nokes in his submission made similar comments and showed some data from New Zealand and showed some examples of estimates from ESR that were made around 2007 I think.  You may wish to refer to those.  It looked at the estimates of background disease from water so I think Dr Fricker is right, the current thinking is that there is more disease that we are not seeing than that which we are seeing.

JUSTICE STEVENS:
And all of that informs the suggestion that any work that this Inquiry can do about informing the public about the reality of risks, is worthwhile?

DR DEERE:

There is always a reluctance however to cause fear amongst the public, undue fear because although the risks, there are risks for sporadic water borne disease, one of the things that Dr Nokes pointed out in his paper is that they are still probably lower than the risks from many other sources of contamination, so there shouldn’t be a sense of fear or panic among the public, just a sense of awareness that there are such things as background endemic disease from water and there needs to be management, as Dr Fricker says, from all the way through from the catchment, all the way through to the point of consumptions to have barriers to mitigate those risks.

MR GEDYE:
I want to put to the panel a request to comment on the numbers.  The New Zealand Guidelines, Drinking Water Guidelines issued by the Ministry of Health estimate that between 18,000 and 34,000 sporadic or endemic cases occur each year.

JUSTICE STEVENS:
Do you have a page reference for the Guidelines?

MR GEDYE:
Yes page 4, 1.3.

JUSTICE STEVENS:
Oh yes, 1.1.3.

MR GEDYE:
Yes, I will just get it.  

JUSTICE STEVENS:
That’s the 18,000 to 34,000 per year, is that the one?

MR GEDYE:
Yes this is, I think based on the 18,000 number being a 1999 actual number therefore a minimum, but an estimate of up to 34,000 cases per year. So this is water borne gastro-intestinal illnesses that occur all the time throughout all of the population from network drinking water. Can I ask the panel whether you are able to comment on whether you think those estimated numbers per annum in New Zealand are right or wrong, or something in the middle.  Dr Fricker?

DR FRICKER:

I would suggest that they are an under-estimate.  One of the reasons that I would say that in New Zealand is that New Zealand microbiologists frequently remind us how important campylobacter is in New Zealand and how the incidences is considerably higher than in other developed countries which is an interesting phenomenon and it is certainly true but when you look at the consumption of poultry by New Zealanders or the incidents of contamination of poultry in New Zealand, it is no different from the rest of the developed world so these cases of campylobacter are coming from somewhere and it doesn’t appear to be poultry.  So I would suggest that many of them are from roof water derived water supplies because we certainly know that birds will contribute campylobacters but I also suspect that we are seeing some of those cases as coming from reticulated water supply.

MR GEDYE: 

Dr Deere?

DR DEERE:

I agree with Dr Fricker and I will just add that I think the figures you have quoted are probably reasonable for the sort of proportion you might get from the reticulated urban water supplies managed by the councils and the water utilities.  I think there is a lot of – I suspect a lot higher rate of background endemic disease proportionately from the small private bores, the rainwater tanks, that I think is particularly underestimated and so I think if we add that into the mix those figures would go up.

MR GEDYE: 

Mr Rabbitts.

MR RABBITTS:

I can't really comment on those numbers.  They don’t surprise me.

MR GEDYE: 

Dr Nokes.

DR NOKES: 

Yes, I can't add anything.  I suspect that when Andrew Ball – because I think those were Andrew Ball’s numbers – I think he was assuming that he had underestimated.

JUSTICE STEVENS:

Is that Andrew Ball, the author of those or the source of those figures in the Guidelines?

DR NOKES: 

That’s correct, I think.

JUSTICE STEVENS:

Thank you. 

MR GEDYE: 

Mr Graham, can you comment on the extent of the burden of non-outbreak water-borne GI?

MR GRAHAM:

I can't really comment on the figures, it's outside my expertise.  I know that the work that Andrew Ball did, he did in response to criticisms of the Ministry of Health at the time we were bringing the Health (Drinking Water) Amendment Act through the house and the criticism was that there was not a problem, that we didn't need legislation and Drinking Water Standards because people weren't getting ill from drinking water supplies and Dr Michael Taylor commissioned that work from Andrew Ball who was doing his PhD at the time and that was what it was for, but the actual figure I can't comment on, but what I will say is that my gut feeling is that they’re probably an underestimate and the reason I say that is that when I worked as a health protection officer and was involved in the investigation of communicable diseases, it was always a cause for celebration if you identified the cause of a water-borne disease because it was so rare.  It is very, very hard to find a source and pin down a source for a case of – most cases of illness that you would investigate and we only investigated a very small percentage of cases that were notified or yeah, notified to us, was really very low.  So I would probably agree with the others, but I just wonder if I can – if you can bear with me and I can go back to your previous question which is would we add anything to those principles.

MR GEDYE: 

Yes.

MR GRAHAM:

And just having had a moment to think about it, I think there is one that I would add to those principles and that is that safe water supply requires effective regulation and I think that is one that Mr Hrudey has missed there, that I think is very critical and that is that effective regulation in the drinking water area is also critical to providing safe drinking water supplies because all those other things don’t occur unless somebody is saying, “Have you done this? Have you got one of these?  Have you made this effort?”  So I would just add effective regulation into that.

JUSTICE STEVENS:

So your proposition for a seventh principle acknowledges that in New Zealand we have a regulated system.

MR GRAHAM:

Yes.

JUSTICE STEVENS:

The question is, is it effective?

MR GRAHAM:

Ah –

MR GEDYE: 

Well, that is this afternoon’s session. 

JUSTICE STEVENS:

No of course, no, no.  I am saying that’s – I am framing the question for it.

MR GRAHAM:

Great, I will think about it and come back to it. 

JUSTICE STEVENS:

Might like to think about it.

MR GEDYE: 

Don’t answer that.

MR GRAHAM:

Thank you. 

JUSTICE STEVENS:

Very good. 

MR GEDYE: 

Dr Fricker would you agree with that as a seventh principle?

DR FRICKER:

I would to a degree.  I wouldn't say that it's an absolute because there certainly are water suppliers around the world who would apply those principles with or without regulation, in my experience, but I think what the regulation would certainly improve compliance with those principles and if it is effective regulation and by that I mean people that are knowledgeable about water supply enforcing the regulations, then there is help for people to go to and right now I don’t really believe that there is adequate help provided for – certainly for the smaller water producers and so yeah, I would temper it somewhat from what Mr Graham said, but in theory, yes I would agree, regulation is important. 

MR GEDYE: 

Dr Deere?

DR DEERE:

I don’t know whether principle, but I certainly support the comment and I have done almost 200 regulatory audits of water safety across various countries and jurisdictions and when I first did my first audit I was nervous, thinking they would hate me, this horrible person coming in on behalf of the health authority regulating them and to my surprise instead, what they did, is the people took me to all the things they needing fixing and said “I need that in your report because I can’t get the business case through to fix it.”  They showed me all the water tanks with leaky roves and all the chemicals that were the wrong type of chemicals et cetera.  So what I had actually found is that the regulatory models that are used to regulate water safety become critical and are used by the water authorities, you become the bad cop if you like that they need, to get the rest of the principles supported so I unfortunately and to my disappointment I agree that there needs to be a bad cop otherwise things get pushed off and shelved and don’t get done so I would think that water utilities would be conscientious enough and conscientious enough not to meet the regulation but my experience has been they actually need the regulation, rely on it and use it to support them.
MR GEDYE:
So that would be a yes in principle?

DR DEERE:

Yes.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:

Yes.
MR GEDYE:
Dr Nokes?

DR NOKES:

Yes. I have finished.  Fundamentally I think we need a strong regulator and I agree with the comments Mr Graham has made.
JUSTICE STEVENS:
We can elaborate later, you can think about it over a cup of tea.

DR NOKES:

I am not sure I see it as a principle, I can understand it as being an important tool in some cases, perhaps even most cases.

JUSTICE STEVENS:
Thank you very much to the panel so far for the discussions this morning.  We will take a break.

INQUIRY ADJOURNS:  11.31 AM

INQUIRY RESUMES:
11.50 am

MR GEDYE:
Members of the Panel, I'd just like to put to you one final possible principle and get you to comment on whether you think it is.  That is, because human health and safety is involved, lives could potentially be lost and whole communities can be affected, the standard of care and the standard of diligence should be set at a very high level for drinking water.  Mr Graham, what would you say to that?

MR GRAHAM:
I agree.

MR GEDYE:
Dr Nokes?

DR NOKES:
I agree.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
Yeah, I agree.

MR GEDYE:
Dr Deere?

DR DEERE:
I agree, with adding one more comment along the lines that it's an involuntary risk the community is forced to accept and hence, it further emphasises your point.  I would agree.

JUSTICE STEVENS:
That would particularly be relevant in the case of people with disabilities or vulnerabilities: young, elderly, people living on their own and so on.

DR DEERE:
Also people on for instance chemotherapy or have other immunosuppressive conditions that mean you’ve got the vulnerable in the community, they are forced to use that water, they have no choice, hence it's not a, where you have other high-risk activities you might compare it to, it's not a fair comparison.

MR GEDYE:
Your Honour, that concludes that –

JUSTICE STEVENS:
What about Dr Fricker.  Did you want to –

MR GEDYE:
Yeah, I think he's – have I come to you?

DR FRICKER:
Yeah, I was in agreement.

MR GEDYE:
Now, that concludes that topic, Your Honour.  Would you like to invite other counsel?

JUSTICE STEVENS:
Yes, I should start with Ms Casey?

MS CASEY:
Nothing from me, thank you.

JUSTICE STEVENS:
Nothing from you.  Ms Atken?

MS ATKEN:
Nothing from me, Sir.

JUSTICE STEVENS:
Mr Matheson?

MR MATHESON:
No, thank you, Sir.

JUSTICE STEVENS:
Ms Arapere/Butler.

MS ARAPERE:

Nothing from the Crown, Sir.

JUSTICE STEVENS:
Thank you.  And –

MS RIDDER:

Nothing thank you, Sir.

JUSTICE STEVENS:
Very good.  Thank you.  Well, that wraps up those topics.  Thank you, Mr Gedye.  The next topic then is we are moving to?

MR GEDYE:
I propose to move to treatment of drinking water because we've really covered risk on the way through.

JUSTICE STEVENS:
Yes.

MR GEDYE:
The topic is whether all networked drinking water should be treated, network water being water supplied through a reticulated system to a public supply.  Can I just start by asking the Panel the simple question, do you think that all network drinking water should be treated, more or less on a yes or no basis and then we'll go through the reasons.  Mr Graham, do you think all water should be treated?

MR GRAHAM:
No, I think there's circumstances where water would not need to be treated.

MR GEDYE:
Dr Nokes?

DR NOKES:
I would say yes but I can envisage situations where it might not need to be either.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
Yes, it all needs to be treated.

MR GEDYE:
Dr Deere?

DR DEERE:
I think the default position is it's treated unless there's a very special exception.

MR GEDYE:
Dr Fricker?

DR FRICKER:
Since we've all agreed multiple barriers are essential, then yes, it should be treated.

MR GEDYE:
Can I pick you up on that?  What is the relevance of treatment to multiple barriers or what's the importance of treatment to the multiple barrier principle.  Dr Fricker?

DR FRICKER:
Well, it forms several of the barriers that are involved in the source to tap approach, so treatment is critical.  If you have no treatment, then your only barrier is source protection.  If that fails, as it did in this case, then you are laying yourself wide open to problems.  So there has to be an additional barrier for protection of the public from source water, irrespective of whether it's deemed to be of high quality or not.

MR GEDYE:
Dr Deere, what is the relevance to or importance of treatment to the multiple barrier principle?

DR DEERE:
To me it's about confidence.  The treatment barriers are ones which you directly control as a water supplier.  You these days routinely have 24/7 automated monitoring and control.  They are highly reliable and you control them directly and therefore they give you the confidence to, as it were, sleep at night.  Any of the other barriers, although potentially very effective, don’t give you that level of confidence and hence it's hard to have a safe multiple barrier system without at least one or two of these highly reliable treatment barriers.

MR GEDYE:
Thank you.  Mr Rabbitts?  Multi-barrier principle and treatment, please comment.

MR RABBITTS:
I don’t know how you can have multiple barrier approach without treatment.  I don’t – to me, monitoring of drinking water for E.coli for example is telling you why everybody got sick, not actually protecting you against an outbreak.  It's sort of, “Oh, yeah, aren't we doing well.”  It's not actually giving you any protection.  I think we need to have some form of treatment, some form of control over our future or where we're going and treatment provides that.

MR GEDYE:
Dr Nokes, multi-barrier principle and water treatment.

DR NOKES:
Certainly I agree with the previous speakers in terms of treatment being a fundamental and important part of the, of a multi-barrier approach and as Dr Deere pointed out, it ensures that you're dealing with systems that are, you have good control over and certainly some of the other barriers that may either relate to protection of source or reticulation but certainly the source are more difficult to keep control of.  So in that sense, having treatment barriers in place is certainly in most cases fundamental to ensure that you’ve got multiple barriers.

MR GEDYE:
Mr Graham, you accepted the multi-barrier principle and yet you’ve said you don’t think all drinking water need necessarily be treated.  Can you please explain?

MR GRAHAM:
Yeah, so, you know, at risk of being a dissenting voice, the point I made earlier is that barriers include things other than treatment and so my view is that treatment are not the only barriers.  So the point I make is that if you look at the events of Milwaukee in 1990 and the big outbreak there, that was a treated supply.  That was a chlorinated supply.  If you look at the events of Walkerton, that was a treated supply.  If you look at the events of Darfield, that was a treated supply.  So treatment barriers are not a panacea to safe water supply.  In fact, you know, problems with treatment barriers can be very evident and so if you look at the overworked cheese model, so we say, sorry, it's an analogy and it's an analogy, an analogy I don’t like particularly, but your treatment barriers are the slices of cheese and the idea is that, you know, the holes line up and you’ve got a problem, so my view is that the key to preventing waterborne outbreaks is actually risk management and so the examples I've given, Milwaukee, Walkerton, Darfield and Havelock North, those outbreaks would have been prevented with comprehensive and effective risk management.  So to go back to that overworked analogy, what risk management does is the system that covers the whole block of cheese, if you like, and it's the system that prevents the holes lining up.  So more barriers, depending on the source water, are a good idea or not.  So don’t get me wrong.  If you’ve got a surface water, definitely treatment barriers are the case but if you’ve got a source water that has no microorganisms in it, why are you going to disinfect that water and I know everyone will say well, what about the day when it does have microorganisms in it and my point is simply that, that if you have – if you widen your view of multiple barriers to include things other than treatment, then those are the barriers that prevent or alert a water supplier to contamination so Dr Deere mentioned online monitoring and in this day and age, there's a huge amount of data that can be gathered around water quality and so online monitoring and gathering and processing use of data might be a barrier as well and I guess it's the question that we're coming to and my view is simply that there are circumstances where you can have a safe water supply with multiple barriers that are not treatment barriers.

MR WILSON:
But Mr Graham, if you take that approach, then that implies that you need to give particular attention to the maintenance of those barriers as well, so the training, the continued professional development, the commitment at an executive level and ensuring the sufficient resource, those of themselves are inherently fragile arrangements that need – would need continuous attention?

MR GRAHAM:

Absolutely and I think the failure of the risk management process has been simply that we haven’t applied it wide enough or well enough and so those things that you talk about, I think if they are going to be barriers they need to be managed at a way more comprehensive level than what we have done to date.  But the point I make is that we make a mistake if we think that the provision of treatment barriers will prevent outbreaks.  You know, that’s foolish thinking because evidence is that that isn't what has occurred and sure groundwater supplies have been implemented in significant outbreaks and Havelock North is a case in point, but it, you know, it may be that your risk management approach says the best way to manage risk is to install a treatment barrier, but there may be other circumstances where there is an exception to that and there would be very rare, very rare exceptions where other risk management processes can allow us to have our barriers providing a safe water supply that are non-treatment barriers.  .

JUSTICE STEVENS:

When you say “rare” what would be some of the conditions that would inform that, how rare?

MR GRAHAM:

So obviously surface water is excluded.  It would need to be groundwater.  It would need to be deep groundwater and one of the, I see we are coming to it, one of the flaws of our Drinking Water Standard has been around the secure groundwater criteria and I was involved in preparing those criteria.  So getting the rules right around groundwater, monitoring and online monitoring for changes in a number of constituents or parameters of that water which might give you an indication of some kind.  I mean that, you can have that real time monitoring for a number of things and the other thing that is curious in hindsight – and all of this is in hindsight – is that we decided that if you had a designation of secure groundwater, you could have a reduced level of E.coli monitoring and actually, in hindsight, I think that evidence suggests that you should have an increased level of E.coli monitoring.  So those kind of things and like I said, it would be at exceptional and rare cases where the water supplier could demonstrate that they managed that risk.

JUSTICE STEVENS:

And who would they make that demonstration to, politicians?

MR GRAHAM:

No, to a regulator. 

JUSTICE STEVENS:

To a regulator.

MR GRAHAM:

To a regulator.

JUSTICE STEVENS:

So to an expert panel?

MR GRAHAM:

To an expert panel are regulators and there is a number of ways you could do that and I think the current set up that we have got, I would question that current regulators, Drinking Water Assessors, have the level of expertise to make those assessments.  It would need to be a far more expert panel than that and –

JUSTICE STEVENS:

Highly expert.

MR GRAHAM:

Highly experienced and highly expert and I think it would be unreasonable to expect Drinking Water Assessors to be making those kind of calls.

JUSTICE STEVENS:

The reason I am asking these questions, Mr Graham, is to attempt to contextualise the scope of your difference from the others.

MR GRAHAM:

Yes.

JUSTICE STEVENS:

Because when you add in the conditions and the importantly the rarity of the exceptions that actually brings you quite close to the others. 

MR GRAHAM:

I agree and I think the difference between my view and the view of others on this panel is very small and I note that people mention the exceptional circumstances, et cetera, et cetera, and that is my view.   But I do think it is possible. 

JUSTICE STEVENS:

And your answers focus on the nature of the exceptions and the importance of managing or understanding risks and then managing them.

MR GRAHAM:

Yes.

JUSTICE STEVENS:

And having appropriate expertise around all of that.

MR GRAHAM:

Yes and I would highlight that understanding and managing risks at the level we currently do it would be inadequate.

JUSTICE STEVENS:

Inadequate.

MR GRAHAM:

Yes, would be inadequate.  We would need to have a far higher level of appreciation and understanding of those risks and management of those risks. 

DR POUTASI:
Perhaps that takes me to my question which was you started off saying barriers are not a panacea, but that’s not a logic for the question.  I would hazard a guess everyone on the panel might agree – may not – that barriers are not a panacea, but then you climb into a more logical addressing of the actual issue because you – I am trying to get the logic of why you started your comment on “no, we don’t need necessarily this barrier.”

MR GRAHAM:

Yeah.

DR POUTASI:

And then you went straight into “because barriers are not a panacea.”  There isn't a logical thing there, is there?

MR GRAHAM:

Yeah sorry, I’ve not expressed myself as well as I might.  What I meant was treatment barriers are not a panacea and my example is the outbreaks where treatment barriers, multiple treatment barriers, are in place and outbreaks still occur so I should have said that treatment barriers are not a panacea and that a wider range of barriers can be used as well.

DR POUTASI:

Yes, I think the proposition still holds though.  I am not sure why you then take that proposition and say “therefore” because I haven’t heard anybody who would disagree with the fact that treatment barriers are not a panacea.  Are you – what I am trying to draw out is, are you arguing that if you treat then people will think it's a panacea as distinct from they’re not a panacea?

MR GRAHAM:

I think that’s a risk.  I think that’s a risk that if you have treatment barriers people think that everything is okay and in some senses treatment barriers do promote complacency.  I think that that is possible and my point really is that the key is the management of risks rather than the installation of barriers, rather than the installation of treatment barriers and that management of risks encompasses comprehensive management of non-treatment barriers. 

MR WILSON:
So Mr Graham are you saying that treatment barriers of themselves are not a panacea?

MR GRAHAM:

Yes.

MR WILSON:
Dr Deere, I seem to remember from the June hearings that you alluded to circumstances in I think the American jurisdiction whereby they had an exceptional circumstances regime similar to what Mr Graham was describing for a  circumstances whereby treatment might – non-treatment – not treatment might be allowed?

DR DEERE:

Yes, correct.  So that again in similar other jurisdictions, Australia and Canada as well, the view is that there may be exceptional circumstances where you can avoid treatment.  They would be exceptional circumstances and would require explicit approval of the regulatory authority, whoever that might be and so I agree that there can be exception – I think we’ve all agreed there can be exceptional circumstances, my concern is about practicability so that in theory that is all very accurate and nothing that Mr Graham has said is theoretically wrong, but in the practical world most water supply systems are fairly small, many private supplies, many small bores, small town supplies and to get the evidence required to prove you don’t need treatment, more often than not costs more and is more effort than simply installing treatment.  So it will be  rare case where (a) you can prove it and (b) it's worth proving it from a cost perspective.  So in a practical sense, whilst I agree that you can obviate treatment theoretically, in a practical sense it is rare that you can justify that and be confident in that.

MR WILSON:
I seem to remember you also saying that experience is now showing that the majority of outbreaks are as a result of post-treatment contamination, in other words, problems within the distribution network?

DR DEERE:

Before – well, this – so there’s some new good US data that is very well summarised.  Prior to the US EPA’s Surface Water Treatment Rule which began in 1996 as I recall around then, it was finalised in 2006 as it gradually rolled out, prior to that, prior to the treatment obligations in the US, the majority of outbreaks of water-borne disease were blamed on contamination upstream in the source water. As the treatment rule got rolled out and required online monitoring, continuous monitoring and telemetry on the filtration systems and the chlorination systems, the proportions shifted and then the majority of water borne outbreaks occurred, because of post treatment contamination so to me that is very solid evidence that rolling out modern, reliable treatment significantly reduces the number of outbreaks arising because of upstream contamination.  It doesn’t solve the problem of downstream contamination but it demonstrates the benefit of treatment and again the examples from Milwaukee and Walkerton that were given, I think, in both cases the treatment failed.  In the case of Walkerton, there is a video of a Court case similar to this where the treatment plant operator is admitting that he had in fact not had the chlorinator running at all.  It wasn’t actually being treated.  In the case of Walkerton the coagulation systems were failing, the treatment wasn’t working so they don’t show the treatment doesn’t work, they simply show that treatment can fail and it is an important difference between – it is important to get that understanding right.

MR WILSON:

Sorry in the second case it was Milwaukee rather than Walkerton?

DR DEERE:

Sorry, Milwaukee second case, yes.
MR WILSON:

But coming back to the point about post-treatment contamination.  That drives you to the benefit of maintaining a residual disinfectant in your network?

DR DEERE:

Yes again.  If we could avoid adding chlorine, the public don’t like it, we would.  But it is still a very reliable barrier to many forms of contamination, it is very easy to measure, it is very easy to control and I am going to use an overworked analogy if I may which is not the Swiss cheese model, it is the hierarchy of control model you often see in health and safety training and health and safety regulation but the engineered controllable barrier is seen as a more reliable barrier and many of the other barriers such as training and awareness and so on and that again drives you to things like chlorination where you can measure it online, have automatic responses, it is a more reliable barrier than things like hoping somebody gets round to checking the reservoir roof is still in place.  It is just a more reliable barrier so we are driven to those more reliable barriers because it gives us more comfort.  Not because they are a panacea but because they are more reliable than the other barriers.

MR WILSON:

So using your health and safety example, putting a screen around a piece of rotating machinery, is more reliable than telling people not to stick their fingers into it.

DR DEERE:

Correct, it is a perfect example, yes.

MR GEDYE:
May I ask Dr Fricker and other members of the panel to comment on Mr Graham’s proposition?

DR FRICKER:

Yes I have a view, actually comments.  The first speaks to the concept that having treatment promotes complacency.  I suggest that having a secure water concept promotes complacency and has done, both in this country and elsewhere, as numerous outbreaks associated with groundwater would attest to.  Secondly –

MR GEDYE:
Well just on that.  So is your point that you can have complacency of every link in the chain and are you saying that complacency about source water might be more sinister?

DR FRICKER:

It is less measurable than the effectiveness of treatment.  So everything is done to monitor raw water equality in groundwater terms anyway on a real time basis, is not going to detect a small trickle of raw sewerage getting into that aquifer because it is not going to change the chemical components of that water sufficiently for online systems to detect it but there will be enough bugs there to wipe out 50% of the consumers.  So you cannot rely on indicators such as dissolved oxygen and conductivity and turbidity to tell you whether you have got contamination of a groundwater, it is just not sensitive enough.  So just going on from there.  The Milwaukee outbreak in 1993 and Walkerton in 2000, as Dr Deere correctly pointed out, these were associated with failures of treatment but like almost every other surface water outbreak that has occurred, it is not only the failure of the treatment steps that caused the problem but it was the failure to recognise that those steps had failed.  So in Milwaukee it was the failure to recognise that coagulation wasn’t working and that was, it's not uncommon in those circumstances, heavy rainfall, change to water chemistry, low alkalinity, the water wouldn't coagulate, therefore it doesn’t filter but they didn’t recognise that.  Same in Walkerton, although the operator knew that he wasn’t chlorinating, there was no online system to tell the rest of the organisation that there was no chlorine going in.  So it wasn’t so much a failure of treatment but a failure to recognise that they weren't doing the things that they should be doing.

MR GEDYE:
And on the central proposition Mr Graham puts forward that in rare and exceptional circumstances you could justify not treating, what do you say to that?  Do you think such circumstances are realistic and can be managed?

DR FRICKER:
Well, I can't see how you can identify those circumstances.  Saying that you have deep groundwater that is of a certain age or does not to me constitute a water source that is secure.  It constitutes a water source of good quality, maybe of very good quality, and maybe the treatment that you need is significantly less than it would do for a groundwater that’s consistently under the influence of surface water or sporadically known to be under the influence of surface water but there's a huge amount of data from the US, even with deep wells showing that these groundwaters are contaminated with infectious viruses and viruses that are infectious for humans.  So I don’t know of any way that you can reliably say a groundwater source is secure and requires no treatment.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
Yeah, I think one of the problems is the water down 200/300 metres might be pristine but we get it out the ground and we put it in a pipe that’s 60 years old with a bias line in it and that bias line’s trapped potentially all kinds of viruses and bacteria and if that sluffs off, then there's no protection in there in the network for that coming out the tap.  So I get very nervous that we're talking about treatment and we're missing the reticulation bit which Dr Fricker highlighted earlier that we need to be thinking about it all the way to the tap, the security of this groundwater and I don’t think, in my view, you can't do that in an extensive network because there's always going to be leaks, there's always going to be backflow issues and if you have no protection, then I feel you're in a or if you have no residual disinfectant, I think you're in a very dangerous place.

JUSTICE STEVENS:
Does the smaller the nature of the operation impact on your thinking?

MR RABBITTS:
Not really because the smaller it is, the less likely it is to be a deep groundwater.  So if you have a very small community that’s got a bore 400 metres deep, that’s fantastic but again I think there's all kinds of – as soon as you have a network, because it's a small community, it's likely to be slightly less well maintained so there's going to be more leakage potentially, more backflow issues.

JUSTICE STEVENS:
That is the point I was heading to.

MR RABBITTS:
Yeah, so I don’t think it – I think the problem is that if you take it out of the ground, you’ve then got to look at what you're doing with it then and it might be fine in the ground but once you get it out, all bets are off.

MR GEDYE:
Dr Nokes?

DR NOKES:
I agree with the potential concern in the reticulation.  If we can just step away and consider treatment, which may be UV or ozone or something that doesn’t carry a residual for a start off and I'm looking at the question of whether a source under exceptional circumstances could be regarded as satisfactory, given that it appears to be at odds with the concept of a multiple barrier and in doing that, I started thinking about specific situations because we are dealing with exceptional circumstances.  I agree that on a single groundwater with perhaps either very deep or one confining layer might be regarded as a single barrier, but I'm now beginning to think about the Christchurch situation where in fact you're drawing from, in some cases, aquifers that are four or five layers down.  That is you’ve got a number of retarding layers and a number of aquifers within the system and in fact whether because you are not dealing with simply one aquifer and one retarding layer, they could be regarded as barriers in themselves.  Jumping to a point that Dr Deere made with regards to exceptional circumstances being all right in principle but difficult in terms of practical implementation and I agree with the point that small water supplies are going to have difficulty with dealing with the degree of expertise and effort required to manage those sort of situations but in New Zealand we've got a number of large populations that are served by untreated groundwaters.  Now, not necessarily all of those are going to be what you might regard as exceptional circumstances but it may be that there are some.  I agree with Mr Graham that the present requirements and criteria that we have for secure are ones that are insufficient for managing or identifying these exceptional circumstances but what I guess I'm in agreement with, with Dr Deere, in the sense that there are, and generally we want to have treatment, we want to have multiple barriers but I think there are perhaps a handful or a very small number of exceptional circumstances perhaps in which we could regard the nature and the hydrogeology of the situation to help manage the risk and essentially providing more than one barrier.

MR GEDYE:
So would you support a system where all drinking water must be treated by default but that any supplier has the right to make an application to not treat it upon satisfying someone with sufficient expertise that that’s safe to do so?

DR NOKES:
Yes, essentially the onus is on the water supplier demonstrating that they can manage that situation rather than the regulator being able to demonstrate that situation can't be managed.

MR GEDYE:
But even if that supplier satisfied a regulator today that it's safe, what would you say about the ability for changes to happen?

DR NOKES:
I agree there are the possibility of changes and I suppose that in terms of the expert panel or committee that might be used to assess whether an exceptional circumstance existed, then that would be part of their brief is to determine whether that situation could be managed on an ongoing basis and I think that’s one of the real difficulties in identifying and showing that that situation can be managed, is, as Dr Fricker said, I guess there's the potential for change that may not be readily identified at all, which may still result in disease and managing to demonstrate that that situation can be managed will be difficult.

MR GEDYE:
I'd like to put the same issue into a more tangible form at the risk of repeating some of what we've said.  Christchurch City Council’s put a submission to the Inquiry and it has an untreated supply, I think of some 255,000 people.  So it's a big supply of untreated water.  Christchurch City opposes mandatory treatment for all and puts this proposition, which is what I want you to comment on.  “The need for treatment should be based on several factors, including groundwater system and situation, whether it's secure or a new category, the water supplier’s track record of being a responsible water supplier, the risk management processes in place to keep water safe, the level of interaction with other organisations, the water supplier’s proactiveness with respect to protecting the groundwater system and the consumers wants and needs,” and then they say, “And more.”  Mr Graham, does that all sound reasonable to you, that you can approach each water supply and take account of all of those factors and then make a call we either treat or don’t treat?

MR GRAHAM:
I can't see why not.  If you’ve got the right level of expertise making those decisions, I can't see why not.

MR GEDYE:
Dr Nokes?

DR NOKES:
Yes, in principle all those things sound fine.  I think that the devil is in the detail in terms of how you decide whether the situation is being managed adequately.

JUSTICE STEVENS:
And in particular, if you are the expert panel, what is the key criteria for risk?  Is it the risk to the public from the system failing.  Is it the risk to the vulnerable, the people that Dr Deere mentioned earlier and so on and where does that risk sit in their consideration of an application for example?

MR GRAHAM:

Can I answer that?

JUSTICE STEVENS:
I would just like to hear from Dr Nokes.  He has got the floor and then I will come back to you.

DR NOKES:

I think it is the most vulnerable that need to be taken into account in terms of assessing risk.  That’s often difficult and I think that risk assessments are often done on the more average or normal situation.

JUSTICE STEVENS:
The least vulnerable.   Wrong way round.  Yes.

DR NOKES:

But in a situation where you are taking away or potentially taking away barriers that are in principle decided as important and you are taking the decision away from those who are most vulnerable as to what sort of water and what sort of treatment they get, then certainly I would consider that t hey would be the ones that would need to be taken into account in assessing the risk.

JUSTICE STEVENS:
Thank you.  Mr Graham?

MR GRAHAM:

I was going to say what he said.

JUSTICE STEVENS:
So you are consenting on that point?

MR GRAHAM:
Yes.

MR GEDYE:
Mr Rabbitts, Christchurch’s submission.

MR RABBITTS:

I have a real problem with this attitude that because we have been doing it right for 40 years, it’s like saying I have been driving for 40 years, it’s taking your analogy of cars, it’s like saying I have been driving for 40 years, I have never had an accident, why do I need to wear a seatbelt?  I really struggle with that sort of statement in their submission, in they are saying, well we have been doing it right for 40 years, therefore is tickety boo.

JUSTICE STEVENS:
So you would take that out as one of the criteria.  One of the relevant factors?

MR RABBITTS:
Yes I don’t think it is relevant at all.  I think procedures and practices are relevant and we should look at those, that’s for sure but track record, you know urban intensification has changed; land use has changed.  We are seeing in Canterbury the increase in nitrates in the groundwater, well that’s getting there from somewhere and I think we are sort of – because we have been doing something the same way for 40 years, doesn’t mean to say we should carry on doing it.  In fact what we have been doing there is very similar to what has happened elsewhere.  We are getting water out of the ground, we are feeding it to the population, that’s what they were doing in Broad Street in 1854, or be it the aquifer was a bit shallower there, granted.

MR GEDYE:
But Mr Rabbitts, no one has fallen sick in Christchurch?

MR RABBITTS:
Haven’t they?  We haven’t had a measurable outbreak in Christchurch but we don’t know.  I mean we heard earlier from Drs Fricker and Deere here and others about the residual level of infection from water, water borne disease and I don’t think we know that number do we?

MR GEDYE:
We don’t.  Isn’t Christchurch really saying, we have a lot of barriers and we maintain them very well so we don’t need the treatment barrier?

MR RABBITTS:
Oh I suppose they are fine unless they get another earthquake.  You know, they chlorinated after the earthquake.  Why?  Well because the sewerage pipes and water pipes were running beside each other and they were cracked and there was cross-contamination.  They have got a very extensive network there, they have got backflow, potential there as they have in all networks and I don’t think their risk I terms of the network from backflow is probably any worse than anywhere else in a major city, but it is still there and they have no bacterial or viral protection there at all.

JUSTICE STEVENS:
And it is not just a major earthquake is it Mr Rabbitts because we have a paper from GNS which you may have seen which speaks of the ever present risk from earthquakes in New Zealand and depending on the nature of it, it mightn’t manifest itself on the top but yet be causing damage to other parts of the hydrogeology.

MR RABBITTS:
I mean there is all kinds of risks in terms of the geological but there is also cross-contamination risks, plumbers getting it wrong.  You know we have seen, we have instances of plumbers connecting water supplies to sewer mains, so okay they got it wrong but there is no protection against that sort of thing.  The reservoirs, there is no – we heard, what was it, I think there was a conference I was at earlier last week that there was a, the people were talking about animals getting into the reservoirs and sort of, you know, dying in there and causing all kinds of problems or even not even dying but just leaving their messages there.  So I think we just, there's a real problem in my mind that we can look at how things have gone but we need to look how things are going to go in the future and I don’t think looking back in track record is necessarily the best way of doing it.  I also think we're probably asking the wrong question.  we shouldn't be asking why should we treat all water.  We should be asking why shouldn't we treat all water.  We should be reversing the question and that –

JUSTICE STEVENS:
Well, even if you go with Mr Graham’s theory of allowing non-treatment in exceptional circumstances, if the onus of proof is on the water supplier, then that is getting very close to the position you have just articulated.

MR RABBITTS:
Yes.

JUSTICE STEVENS:
Why should we not?

MR RABBITTS:
Yes.

JUSTICE STEVENS:
Yes.  And then the water supplier would have to prove that it should not be?

MR RABBITTS:
Yeah.

MR GEDYE:
Dr Deere?

DR DEERE:
I think it depends what you – for me, if I wear my scientist hat or if I wear my sort of practitioner hat with my scientist hat, I can see circumstances where you wouldn't need to treat but my experience in operations, my experience in the sort of real world, is that there are so many failure modes, so many things can go wrong, and a lot of those can be taken care of by key barriers at key points.  So the example from Christchurch, you may have seven aquitards between the surface and the point at which you draw water but as Mr Rabbitts has said, you’ve got the water comes to the surface and then it can be contaminated at the surface, the bore head structures can be contaminated, the well casing itself can fail by an enormous number of different mechanisms but independent of one another and get let shallow groundwater and surface, near surface water into the bore and with a practitioner’s hat on, I can't see, as Dr Fricker has said, I can't see how you can see that in a real-time sense and Christchurch’s submission worried me because they said, “We do lots of E.coli testing and we have a rapid response to it,” and as soon as you put that in your risk management philosophy, you fundamentally miss the point, which is about prevention of contamination.  So as Dr Nokes said, the criteria for assessing secure groundwater has to look at the ongoing 24/7 management system and if they can come up with an engineered solution that satisfies the test of real-time detection of failure, prevention and response before contamination we discussed in this, that’s fine.  If they can't, if they're going to inspect the bores once every five years with a camera and then find it was leaking for the last five years, that’s not adequate.  So I've yet to see the engineering practical implementation reach the standard required to avoid treatment but I acknowledge from my scientist hat on that theoretically it could be done.  So I'm not opposing the principle.

MR GEDYE:
Could you have a stab at the possible cost and time and difficulty of satisfying the rare and unusual exception circumstance?

DR DEERE:
I couldn’t.  What I can say is where this has been looked at by water agencies, they decided it's been cheaper to put in place a simple treatment barrier than to have the excessive cost of ongoing monitoring of aquitards, of sampling bores, of well casing structures, of surface structures et cetera.  It's so much simpler and cheaper just to stick a UV disinfection system or a chlorination system on.  Even if you then satellite telemeter that back to head office somewhere, you’ve got 24/7 control.  So where that has been looked at by water utilities, they’ve ended up usually sticking treatments on because it's practicably difficult to do it any other way and costs more and so I suspect it'll be rare that it'll be cheaper to manage that without treatment.

MR WILSON:
And that has been assisted by the cost of some treatment going down?

DR DEERE:
Correct, and with modern telemetry systems, you do have that 24/7 monitoring control.  You know that no foreseeable contamination can break through that barrier from a good groundwater source.  To get the same level of rigor from other controls is achievable in an engineering sense but it's going to cost more but let's see if somebody can demonstrate an alternative to a panel as Dr Nokes has said, by all means, let them put that forward but I'd be surprised in a practical sense to see that done.

MR GEDYE:
Dr Fricker, can you comment on whether there's anything wrong with Christchurch’s submission and can I ask you in particular to comment on the proposition that if you have top-class E.coli detection processes, that that might be an answer?

DR FRICKER:
Well, let's start by saying that monitoring for E.coli has never prevented waterborne disease ever.  So finding a positive will never have prevented people from getting sick because by the time you have that answer, people are already getting sick because they’ve drunk the water.  So to say we monitor for E.coli and we have a great response to it is inconceivable to me because it's –

MR GEDYE:
It's all after the event?

DR FRICKER:
It's all after the event and by the time they’ve investigated where the source of that contamination is, they don’t know whether it's bacterial, viral, protozoal and to suddenly start pumping water, chlorine into the system, is not necessarily going to deal with bugs that are already there.  So that’s a big flaw in their argument.  Secondly, if they’ve got E.coli positives on their raw water, how does that tie in with the concept that that raw water is secure because it can't be.  The surface water is getting in from somewhere.  If they got situations where it's just E.coli in the reticulation, they don’t know whether that’s coming from the raw water or whether that’s ingress, backflow, the number of times they would actually detect that based on E.coli monitoring is very very small.  I would suggest less than 1% of the time you’ve got a backflow event or an ingress event would you detect it by a routine monitoring programme.  The routine monitoring programme is not there for protection of public health.  It's not there to tell you how a system is performing.  It's there for a regulatory purpose and a regulatory purpose only.  The other thing that I had some concern about with Christchurch’s submission that was, as we've already heard, a track record.  Well, maybe that track record’s not quite so good in any event because my understanding is that a large proportion of North Christchurch has untreated water from a non-secure bore.  If that’s the case, then I wouldn't suggest that they're track record in protecting peoples’ health is very strong.

MR WILSON:
Mr Gedye, I would like to ask the Panel a question associated with a term that is used in the Christchurch submission.  

JUSTICE STEVENS:
Just before we get into that, Mr Wilson, could I ask, do we have the person from the Christchurch City Council here at the moment?  I had understood that they were invited to send someone to raise questions with the Panel.  I just wanted to check.  Thank you.

MR GEDYE:
Mr Wilson?

MR WILSON:
Thank you, Mr Gedye, Christchurch City Council talk about the communities wants and needs.  I was curious to ask the Panel if they thought that those two things were the same.

JUSTICE STEVENS:
Where are you going to start, Mr Wilson?

MR GEDYE:
That may b e more rhetorical but can I ask the Panel, what do you say about the views of residents?  They complain of smell and taste.  What do you say to that?  Is that valid?  Should residents have the right to oppose treatment if they don’t want it?  Mr Graham?

MR GRAHAM:
I think I come back to Dr Deere’s point where he said that it may be that the lower cost option is to install treatment than to demonstrate that the water supply may not need treatment and that presupposes that cost is the determining factor and the point that you raise is that a community may decide that they are happy to bear that cost to not have a treatment barrier and they would prefer to have, to pay the cost of demonstrating that the water has a very low risk without treatment.  So that’s the first thing and I guess the point I'm making here is that my view is that communities have a right to have some input into the decisions that councils make or water suppliers make.  I don’t think that they have the sole right or the only right and I think that in the end the decisions about the safety of a water supply must be made by the water supplier because they have the responsibility to protect the health of people, but I think that they in doing that they must take account of the views of the community.  So yeah, I mean that is what democracy is, you know, that’s a part of democracy and people have a right to have their views heard.  They don’t have a right to have their views necessarily acted on, but they have a right to have their views heard and I would be very concerned about a situation where the views of a community were simply ignored.  I think the difficulty with that is that it can presuppose that a community is well‑informed and while we already have a problem with senior management and elected representatives being not fully informed, there is an even bigger problem with the community being ill-informed and so, I mean, let me give you an example.  I have worked with a water supplier recently that has – is  chlorinated supply and the water supplier disconnected the chlorine because they had so many complaints and they had E.coli positive results and I spoke to them about it and they said, “Well, we’re having a discussion with the community and when we’ve had that discussion we’ll make a decision about the chlorine.”  And my advice to them was simply, “Turn the chlorine back on.  By all means have your discussion, but turn the chlorine on first and then have your discussion.”  But it's important that the views of the community are part of the knowledge that a water supplier has. 

MR GEDYE: 

But to focus this, Mr Graham, would you accept that in matters of public safety, commonly the democratic voice is not the best way to approach it and that people may not like wearing motorcycle helmets or car seatbelts or bicycle helmets, but they have – they are made to wear them because of basically public safety dictates that they wear them?

MR GRAHAM:

Yeah because the authorities have determined that the risk is too great not to wear them.  

MR GEDYE: 

But do you see a place for that in drinking water?

MR GRAHAM:

No, no, the situation that I see is where there is a clear public health risk, the water supplier must make the decision to manage that risk and if that involves installing a treatment barrier then definitely they must do that.  I mean, protection of public health is first and foremost the responsibility of water supply.  That is their first job and they must do it, but if you get a situation where a community is choosing between managing the risk by installing a treatment barrier or spending the money on demonstrating that the risk is very, very low, then part of the community’s desire should be brought to bear on that council’s decision.  So if the council can do it, if the community doesn’t want a treatment barrier and the council can demonstrate to expert panel that they can deliver groundwater that is of a very high quality and it has a very, very low risk then that may be what the community chooses.  Yeah, I mean, is that clear?

MR GEDYE: 

Yes, thank you.  Dr Nokes. 

DR NOKES: 

Yeah, need and want are two different things.  They may, in Christchurch, want to be supplied with water that doesn’t have a taste of chlorine with it, but in terms of what they need and that should be assessed on the risk and if the risk is sufficiently low that it presents a tolerable disease burden and that is consistent with having no chlorine and that would then meet the want aspect, but should a risk assessment indicate that the level of risk is too great then I think that irrespective of democratic principles the system needs to be treated and I think – I don’t know whether we come onto this later on, but maybe that is a question then of distinguishing between primary treatment to essentially ensure that water entering the distribution system is satisfactory, that is you will provide an initial barrier to the source if there was a concern about that and then the question then becomes as to whether you have post – but to provide residual through the reticulation and what the nature of that residual might be.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
The taste issue is an important one because I think even WHO acknowledges that people aren’t going to drink stuff that tastes nasty and looks bad and smells awful so I think we need to acknowledge that taste noter is an important thing.  One of the comments I would make is that in a lot of the non-chlorinated supplies is when they chlorinate they generally over chlorinate so in chlorinated supplies typically, we put some chlorine in, we have got a contact time and then it goes out into reticulation and it goes out at a fairly stable level.  Because a lot of the non-chlorinated supplies don’t have that, when they do have to chlorinate, they chlorinate hard and they chlorinate at quite high levels so you do get that taste and odour smell coming through and I think that one of the issues – I mean I have lived in Auckland for the last 18 years and I can’t smell chlorine in the water, it is there and it is great and I am a big fan but I think the reason that I don’t smell it is because it is such a low level and I am acclimatised to it.  I have drunk chlorinated water all my life so I am acclimatised to it.  And I think you do get acclimatised to it and I think if it is done properly there shouldn’t be a taste and odour issue associated with it.  It is perception; there are ways of removing chlorine, it is very simple.  A little carbon filter at your bench will do it and so people who want to drink non-chlorinated water, could do that themselves at their own point of views.  Public opinion – needs and wants definitely different things.  I think the  trouble with public opinion is we her from the vocal minority typically and I think it was identified in one of the submissions or a couple of the submissions that people who are the infirmed, the ill, the chemo patients, the very young, they are not the people we hear from and they are the people we should be protecting so I think we need to acknowledge people’s concerns and we need to certainly work on the taste and odour issues but I don’t think we should be listening to what is termed public opinion, which is normally the voice of a vocal minority.

MR GEDYE:
Dr Deere what do you say?

DR DEERE:

Just only a couple of points.  The first is in relation to the service provider who has a risk as well.  There have been situations I have seen where the water supplier has asked the community, the community hasn’t wanted treatment but if the water supplier did, one day they will be in Court and if they are being asked by magistrates to defend why they didn’t treat.  If they say, well because we did a survey and most people didn’t want treatments, and somebody has died from illness, they are still liable.  So mainly water suppliers will not want to provide untreated water even if the community prefers that.  So even if the needs and wants of the community are for untreated water, the needs and wants of the supplier are to protect themselves from liability and potentially ruining their career or even going to jail.  So you mustn’t forget about, the supplier is liable and when the inevitable happens, and we are in a legal situation in front of a Judge, they can’t just say, well the community didn’t like chlorine, so I didn’t put it in.  They are going to have to defend themselves and the second thing is in terms of Mr Graham’s point, he is right about this issue of the community not being well informed but I have seen models that have worked where they have used some citizen jury process, it is a legal like process and the citizen jury ask the experts and forms an opinion and they then form a conclusion about what they would like to see in terms of treatments.  So if you are going to have a community choice model that avoids or modifies the treatment or perhaps pays more for some types of avoiding treatment in other ways, I think the legal precedent of using a jury with an informed jury with expert witnesses, is a good way of doing that and getting around that problem.  So both those answers are about using your legal knowledge to think about the legal precedents for both the supplier and also the way that informing a community to make a decision as a jury.  

MR WILSON:

Dr Deere in the June hearing you gave some evidence on concentrations of chlorine that are detectable as tastes and odours and some comments about what often is perceived as being a chlorine taste which is in fact the result of the chlorine reacting with existing organics in a system that has been traditionally un-chlorinated.  Could you for the record just repeat those because I think they are pertinent?

DR DEERE:

I think, yeah, it builds on Mr Rabbitts’ point that water typology that is low in organic matter and other substances that can react with chlorine to form taste and odour compounds shouldn't have much of a detectable taste and odour from chlorine, I think if the chlorine is at a low enough level.  So getting the water quality good enough that you’re not getting strange odorous reaction products and stable enough that you can have a low dose of chlorine, it will penetrate to the system, means you shouldn't actually have discernible complaints from taste and odour from chlorine.  So I think Mr Rabbitts is spot on that where we get complaints from chlorination it’s because it's not usually being done properly and being done well.  Often it's been done in emergency.  The other sort of adding to that is when you add chlorine for the first time it takes a while for the system to re-stabilise and you may get odd tastes and odours for a while, while things are oxidised and reactions occur.  They soon fade away and people also do become accustomed.  So I wouldn’t notice chlorine in, for example, in Hastings this week, I can't smell or taste if chlorine, I mean, is in the water.   So if it's done properly, you shouldn't really pick it up.  But if you got a surface water, for instance, that has high organics, it is hard to chlorinate that without causing taste and odours if you don’t first do some kind of pre-treatment to remove those organics.  So it is a technically challenging thing, but it can be done.  

MR WILSON:
And Dr Deere from memory you said that the time that it can take for a system to stabilise can be months if not years?

DR DEERE:

It can be, if it has not been chlorinated previously, it can have lots of slimes and bio-films and metals, other mineral and organics in that system, that can react for some time and as those, as reactions occur, initially at the start of the system, as chlorine penetrates further and further, new reactions occur further in the system, so it can take some time.  You can even have fresh water corals like cematelo  which is like a freshwater coral that actually – like a small animal, it can live in the pipes, call it “pipe moss,” things like this can be forming in those water pipes if they’ve had no chlorine.  It takes quite a long time to break those things down and get rid of dirty waters and slimes and other things that can arise, so that is a challenge.  But so one of the solutions, of course, is to ice pig or flush the systems to remove a lot of that or to use some super chlorination techniques to try and stabilise it.  There are ways of minimising it, but it's technically challenging to introduce chlorine for the first time.

MR WILSON:
But the time scale is months, if not years; not days or weeks?

DR DEERE:

It certainly wouldn't be days to weeks without some kind of initial flushing and swabbing campaign.  If you just stick chlorine that hasn’t had chlorine for a long time, it could take months to even years 'til people become so accustomed or there is no adverse reactions.  So it is a challenging, active job to do that. 

MR GEDYE: 

Dr Fricker.

DR FRICKER:

I’d just like to pick up on that point actually.  That that may be the case, but it is very dependent on how the system has been run in the past and whether it has been well run.  If you add chlorine to a well run system it should settle down pretty quickly.  If the system has not been well run, it won’t.  I agree largely with the rest of the comments about chlorine removal and that it is not chlorine itself that actually is the cause of the taste and odour and in fact, WHO says recognising that there are varying taste thresholds between different people, WHO actually states .6 to one milligram per litre of chlorine as being the taste threshold.  I personally think it's a little bit high, but that is the figure that they have quoted and one wouldn't anticipate seeing one milligram per litre in a distribution system.  That is probably a little bit on the high side.  All of the other comments about over-chlorinating when you are – it's in response to an E.coli result are absolutely true, that is what happens and, of course, it is the right thing to do.  You are going to over-chlorinate rather than under-chlorinate.  It is the worst case scenario for people so when that happens they taste it because (a) it is at high concentration, (b) it has formed chloramines and other oxidised compounds that are causing the taste, so it's not surprising that people – consumers in a non-chlorinated supply that you will have a proportion of that population saying we don’t want chlorine because they have experienced it X times over the previous years and it has been at high concentration and it's reacted with ammoniacal compounds so the taste is high, of course they don’t want it, but in a well-chlorinated system, particularly groundwater that is low in organics, they shouldn't taste it because you would be operating that system at around .5, .6 milligrams per litre and the majority, the vast majority of people won't taste that.

MR GEDYE:
On the question of whether treatment should be mandated by Government or a regulator, can I just refer you to the Napier example?  Napier is another major untreated supply of some 50,000 people or it has been untreated and also on the question of the political aspect of treatment of water, can I ask you to comment on these quotes from Hawkes Bay today from the incumbent Member of Parliament for Napier, Mr Stewart Nash?  He said, “Chlorination is an absolute travesty.  It is unacceptable and unnecessary, an increased risk of bladder cancer appears to be associated with the consumption of chlorinated tap water.  Chlorine only kills up to 60% of known pathogens and it's important not to be hoodwinked by the so-called experts.”  Dr Fricker, would you comment on what you think of those comments in terms of this debate?

DR FRICKER:
Well, some of that is factually incorrect, so chlorine only kills 60% of the pathogens, that’s an incorrect statement.  The only waterborne pathogen of any significance that chlorine has zero effect on is cryptosporidium, so that is factually incorrect.  There are some reports that trihalomethanes, which are disinfection by-products of chlorine, are associated or have been associated with increased risk of cancer but actually that kind of view is declining now rather than increasing.  So, you know, I don’t think that those comments are appropriate and if I recall, he also said that ozone was the way forward.  Ozone has a number of its own disinfection by-products, including bromate, which is associated with increased tumours in the kidneys.  Also, you know, chlorine is there for both the treatment of pathogens that are present in the raw water.  It's there to maintain water quality within the distribution.  It will protect against small ingresses and small backflows in the distribution system.  It won't protect against a cross-connection for examples, it's just where we cross-connect with a sewer, that has happened and does happen, residual chlorine won't protect against that.  The other very useful use of chlorine is as a mechanism for detecting ingress or backflow in a system.  Where you see chlorine suddenly start to drop away, that’s a signal that you should be investigating.  So in the context of this discussion, to try and say well, there's been a report that suggests there may be increased bladder cancer associated with chlorination of water, I think that’s really kind of a red herring.  It's going a little bit again to what we spoke about earlier today.  There's no doubt for example in the 80s a lot of a Latin America decided that with the big scare of disinfection by-products, they would stop chlorinating and they did and they had a cholera outbreak and it killed tens of thousands of people.

MR GEDYE:
Can you do things about disinfection by-products?

DR FRICKER:
Yes, you can and in most cases, the disinfection by-products that you would see from a groundwater source are going to be very low.  If you have a problem with disinfection by-products, then there are things you can do in relation to treatment.  Whether you do that population of 50,000 might be asking a lot to do that.  It's quite a small supply but the likelihood is, is it's a groundwater source that you wouldn't need to do much anyway because I'm sure that the total organic carbon is going to be similar to what is seen in Hastings and in those situations, I wouldn’t anticipate that you'd see much in the way of disinfection by-product formation and the reason is if that, that water is old and the majority of it does seem to be, then that reactivity of those organic compounds has declined so much that chlorine doesn’t interact with them so I would not anticipate seeing disinfection bi-products as being an issue associated with groundwater.  So the comments about increased bladder cancer, I am sure that the level of trihalomethanes that was used for those studies would be far in excess of anything that you would see associated with disinfectant of  groundwater in this area.

MR GEDYE:
How prevalent is the use of chlorine in the world, today?

DR FRICKER:
It’s pretty prevalent.  The majority of systems use it, all surface water systems virtually use it, if not as a primary disinfectant.  There are some treatment plants around the world that would use those only as a primary disinfectant but they tend to do that at the front of treatment and then they will add chlorine at the back end.  It is extremely prevalent.  I mean it is the number one, both primary and secondary disinfectant.  There are a number of systems now around the world that use chloramines as a secondary disinfectant which is just a chlorine derivative.  That was introduced for two reasons.  One to reduce the number of systems in the US that failed trihalomethane concentrations in their treated water.  So they changed the mode of disinfection, create different disinfection bi-products but they don’t create the ones that are regulated and the second reason was that chloramines is supposed to penetrate better into the bio-films and slimes that we have been hearing about that are present in water distribution systems.  That is true; it does penetrate better and it is because it doesn’t react with anything.  So it doesn’t do anything, it is not a good secondary disinfectant.   So chlorine is definitely the secondary disinfectant of choice.

MR GEDYE:
Well to summarise that.  Would you have any difficulty mandating chlorination of the Napier supply if you had the say-so on it?

DR FRICKER:
None at all.

MR GEDYE:
Dr Deere?

DR DEERE:

Yes I think those issues were summed up very well.  I can’t really add anything to those issues, other than to say that often people go through disinfection option studies and as Dr Fricker says, they may choose to use chloramine rather than chlorine for secondary chlorination.  There are other options; there is chlorine dioxide, there is a range of other things you can use but in most cases those option studies end up coming out with chlorine and as Dr Fricker says for the Napier water source, they wouldn’t be concerned about the kind of chemicals that of course bladder cancer risk, because it is not the type of source water that contains the precursors.  It is not a surface water, it is a groundwater, so that is a bit of a red herring in this context.  It is a distraction, I don’t think that is relevant.

MR GEDYE:
Are you aware that Napier has had a number of E.coli readings over the last year?

DR DEERE:
I wasn’t aware of that, no.

MR GEDYE:
Assuming it had had a number, would that affect your view of whether their supply should be chlorinated?

DR DEERE:
Again if the engineering standards aren’t way above the normal engineering standards for water supplies, they should be chlorinating it.  There are exceptions around the world and we see this in Scandinavia for example where people will try to avoid using chlorine, they have the residuals.  They do have outbreaks because of that but they have high engineering standards.  They also have high costs because of that, higher costs.  So as we have heard from Mr Graham, if people want to pay those costs and avoid it, they can.  I don’t know Napier system.  I would be surprised if they have the sort of costs on the levels of the system management that are required to obviate the need for a residual but if I had to put my name on a piece of paper and sort of make myself liable for it, with a few E.coli detections in the absence of some great explanation, I would be saying disinfect.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
I think Mr Nash’s [sic] comments are a great reason to remove the politics from water supply.  I suppose – I can’t add a lot to what my two colleagues here have said.  Just three things I would say about chlorine.  The first thing is it is probably the biggest technological advance to the 20th century.  It has led to the biggest increase in human life span than ever.  It has saved more lives than seat belts and penicillin put together and we have been doing it since 1904 so it is not new and yet for us to turn our back on – we went to the moon but chlorine is probably the biggest advance we have had in terms of the 20th century in terms of human life span.

MR GEDYE:
Dr Nokes?

DR NOKES:
Yes I don’t think there is a great deal I can add but I agree the disinfection bi-product levels are going to be low from that sort of source, or should be.  Even if you tried to logically argue in terms of relative risk of a lifetime exposure to extremely low levels of trihalomethanes, rather disinfection bi-products versus the risk associated with gastrointestinal, microbiological water borne disease, then once the word carcinogen gets introduced into the conversation then trying to make that logical I suspect becomes difficult.  I would say that there are supplies that operate without a residual chlorine, residual in places in Northern Europe but then again they take quite substantial steps to make sure their systems in managing the risk, so they may treat the water to the point at which it is added to the system by UV or ozone but they will operate without chlorine residual so it can be done but certainly if you have got a supply in which E.coli is turning up then something needs to be done about that and it may be that chlorine is the easiest solution to that particular problem.

MR GEDYE:
Mr Graham?

MR GRAHAM:

I won’t add to anything about the questions about disinfection by-products et cetera and the political comments but I would say is that with regard to Napier.  We seem to be confusing here the concept of water treatment and chlorination and chlorination is one form of water treatment.  So if you take the Napier example, and absolutely, if you have got E.coli positive results in a water supply, you must provide a treatment barrier and you must provide some treatment to manage that.  Whether that treatment barrier is chlorine or not, I do not know enough about the Napier supply to know whether that is the appropriate thing to do but I suspect it probably is.  The one thing that I would say about this and this idea of – and the question is, should drinking water be treated and it seems to have morphed into this question of should water supplies be chlorinated.  The point I would make about that is this.  And it goes back to that question of what a community needs and what a community wants.  So some communities oppose the chlorination of their water supply and I have done a fair amount of work with small Māori communities in New Zealand and there is no essential Māori view on this but generally the Māori communities that I have worked with oppose chlorination and they oppose the addition of chlorine to their water supply and I am not an expert but my understanding is that their view is that chlorine interferes with the wairua or spirit of the water so that is a cultural view and we ignore those views I suspect at our peril and I think that it is very important that those who are involved in water supply, respect those cultural views and the reason that is important is simply because to mandate treatment or to mandate the chlorination of water supplies, would be ignoring those views and I think that not only would that be a very unfortunate and probably discriminatory thing to do, it may well be in breach of the principles of the Treaty of Waitangi so the question of mandating treatment is separate from the question of mandating chlorination.  We started talking about chlorine so I think that you need to look at the detail and the situations and the circumstances and I think that chlorination in some circumstances would be highly inappropriate.

JUSTICE STEVENS:
How are we going for progress Mr Gedye?

MR GEDYE:
Slowly.

JUSTICE STEVENS:
We should perhaps think of resuming at 2 o’clock.   Other counsel any difficulty, or members of the panel?  Okay 2 o’clock it is.

INQUIRY ADJOURNS:

1.10 PM

INQUIRY RESUMES:
2.04 PM

JUSTICE STEVENS:

Just in terms of timing, are we making reasonable progress?

MR GEDYE: 

Reasonable.  We are a little behind and I propose to shorten the scope of some of the questioning. 

JUSTICE STEVENS:

Very good.  Just to the panel, if you are conscious of the ambit of the topic, if Mr Gedye needs any more from you he can draw it out.  So in the interests of time keep your answers to the topic that is being covered. 

MR GEDYE: 

One final matter on the question of treatment, mandatory treatment, some submitters have said that it is expensive and in particularly in capital terms.  I wanted to ask the panel how expensive is treatment in relative terms and what has been your experience of water suppliers coping with the cost. Mr Graham?

MR GRAHAM:

My experience is that the cost per head increases as the number of people supplied decreases and so the difficulty lies in smaller supplies in terms of costs and I think – what was the second part of the question?

MR GEDYE: 

Well, how expensive is treatment?

MR GRAHAM:

It depends on the source water, but it is an expensive business, there is no doubt about that and installing Protozoa barriers in small supplies is very costly.

MR GEDYE: 

Dr Nokes?

DR NOKES: 

I am sorry, I can't add anything in terms of cost; I have no idea of the cost. 

MR GEDYE: 

Mr Rabbitts?

MR RABBITTS:

I don’t agree that it's expensive.  I think that if you compare it to, for example, in Auckland we’re doing four K of motorway, four kilometres of motorway between Onehunga and Mt Wellington, it is costing $2 billion.  Now, if we took that $2 billion, I think it would go a long way to sorting out a lot of the water supplies in New Zealand.  If we doubled the price of water and waste water in Auckland, that would release about $250 million a year which we could then invest elsewhere in the country and certainly that would go a long way to financing another potentially $2 billion.  So in terms of infrastructure cost, it's not, it's not a big thing if you look at it on a national level.  I think it is totally affordable for the country, but the way we are funding it at the moment means that the local communities are trying to fund very expensive infrastructure themselves and I think that is a problem.

MR GEDYE: 

Dr Deere?

DR DEERE:

I agree with Dr Nokes.  I don’t do costings, I couldn't comment in that other than the point that Dr Nokes’s department ESR looked at cost and benefit and showed that treatment does reduce disease burdens and therefore has a benefit, so less people in hospitals and so-on.  It saves the health authorities some money, so it's important to take into account the benefit as well as the cost when you do costings. 

MR GEDYE: 

Yes and would you add to that a view about the cost of a sporadic endemic burden of perhaps 35,000 people a year or more, there must be a cost to that, would you agree?

DR DEERE:

Yeah, I couldn't put a figure on that, but there would be a cost to that, you are correct. 

MR GEDYE: 

There would be a productivity cost as well. 

DR DEERE:

Yes I know, and the direct health – some of the health departments are promoting some of their own money being put into water treatment because it reduces their cost as a health department to treat patients through illness.  The other point is that we have seen is a number of cases where no treatment has led to a lack of barrier, have led to an outbreak, have led then to a sort of over-reaction which ends up costing more than it would have cost to treat the right level in the first place.  So the point about – Mr Graham’s point about proportional treatment, that may not be cheap, but it's a lot cheaper than excessive treatment which is the inevitable outcome of having lots of outbreaks.

MR GEDYE: 

Dr Fricker?

DR FRICKER:

Depends on the level of treatment that you are referring to.  Chlorination, cheap, and yet anybody should be able to install that even small systems.  UV, more expensive, little bit more difficult to run, but manageable for medium-sized utilities, I would suggest or medium-sized suppliers.  If you are talking full conventional treatment for a surface water treatment plant, that is expensive because that is major cap-ex.  But for most of what would be required, I believe to bring water treatment up to standard in New Zealand, the cap-ex costs are relatively low. 

MR GEDYE: 

Your Honour, that completes my questions for the panel on this topic. 

JUSTICE STEVENS:

Ms Casey, did you have some questions?

MS CASEY:
Nothing from me thank you. 

MS ATKENS:

Neither from me thank you Sir.

JUSTICE STEVENS:

Mr Matheson?

MR MATHESON: 

No thank you Sir.

JUSTICE STEVENS:

Ms Arapere?

MS ARAPERE: 
No questions from me Sir, but Ms Butler has some.

JUSTICE STEVENS:

Yes Ms Butler, speaking on behalf of?

MS BUTLER:
Ms Butler appearing on behalf of the Crown.  I believe I have made the microphone work, is that correct?  Thank you.  So –

JUSTICE STEVENS:

Which Department or which Ministry?

MS BUTLER:

While we are appearing on a whole of Crown approach, a lot of the questions are related to Ministry of Health matters.

JUSTICE STEVENS:

Okay, thank you, that is helpful.

MS BUTLER:

I have a question for Dr Nokes and this relates to the secure classification issue that we were discussing.  

MR GEDYE:
I hate to interrupt, Sir, but we're coming to that as a topic in its own right next so if that helps my friend, I can just indicate that.

MS BUTLER:
I'm happy to wait until an appropriate time.

JUSTICE STEVENS:
It is a discrete topic coming up so to the extent that Panel members veered off into it, it was the point that I was making after lunch.

MS BUTLER:
Thank you, Sir.

JUSTICE STEVENS:
Very good.  Ms Ridder?

MS RIDDER:
No questions, thank you, Sir.

JUSTICE STEVENS:
No questions.  Very well.  Mr Gedye.

MR GEDYE:
Do any of the Inquiry Panel members have anything else on this topic, treatment?

JUSTICE STEVENS:
Dr Poutasi?

DR POUTASI:
I do but it is perhaps just to table it because we talked obviously about the health costs.  We did not talk about the cost to business but then I am not imagining that anyone on the Panel could in fact articulate the cost to business of a major epidemic.

DR FRICKER:
I think there are many articles in the literature that would speak to that and we could find those quite easily.

DR DEERE:
Deere speaking.  I can give you some numbers.  The Victorian Government in Australia did a cost analysis for their equivalent of the Drinking Water Standards New Zealand, the Safe Drinking Water Act and they used the Sydney water incident as an example.  They quoted direct costs to Sydney Water of $70,000,000 and then community costs in total of $350,000,000 from a boil order, not an outbreak, a boil order incident because mainly the cost of businesses shutting down, cafés, hotels and so on, so there have been estimates, that’s for a big city, but there have been estimates and as Dr Fricker says, there are others around.  The cost to business is a good question.  It is quite a big cost.

MR GEDYE:
Dr Deere, I'm sorry I didn’t actually catch those numbers.  Can you give them to me again?

DR DEERE:
Yeah, so the direct cost in terms of payouts and direct costs from Sydney Water in terms of compensation and so on of the order $70,000,000.

MR GEDYE:
7-0.

DR DEERE:
7-0, and then in terms of the benefit cost analysis the Victorian Government used for their Safe Drinking Water Act, estimated the total cost to the community, including business, was about 3-5-0, $350,000,000.

MR GEDYE:
And the Sydney incident was one where no one – where there was no outbreak of sickness?

DR DEERE:
As far as we know, there was no outbreak of illness.  There were three boil orders linked to detection of protozoa in the system but the boil orders were cautionary and there was not illness but the implication of a boil order on a tourist business, a café and so on, any production facility like a food facility or pharmaceutical facility that has to use tap water as its source water, they can't operate so all those business costs are quite significant.  So it's a good point that was raised.

JUSTICE STEVENS:
And is it fair to say that to the extent that in an area or region is dependent on tourism, the greater the impact of the costs to businesses?

DR DEERE:
I think it is and particularly nowadays with social media where people get information shared by that mechanism, if people give a one star rating to a town because they were there and they couldn't drink the water, that'll be on the Internet for the next 20 years.  So I think it's probably worse than it was in the past that impact.

JUSTICE STEVENS:
Dr Poutasi, anything further?  Any other Panel members wish to comment on that?  No?  Thank you.  Mr Wilson, no further questions.

MR GEDYE:
We'll turn to the secure rating issue.  I want to start with the proposition that the Regulations can classify a bore or a water source as secure and that this means you don’t need to treat the water.  Please just disregard the precise terms of the current DWSNZ.  I just want to deal with this on a conceptual level, which is that you have a secure source so you don’t need to treat it.  On concept, do you think that’s an acceptable regime on any basis, Dr Fricker?

DR FRICKER:
No.

MR GEDYE:
Dr Deere?

DR DEERE:
Only by extreme special case but as a default, no, it's not and just to point out that the recent reviews by Health Canada and by the National Health and Medical Research Council in Australia, and the Water Services Association of Australia, who have looked at those standards, have formed the same conclusion.  They're saying no, secure groundwater may need less treatment but to avoid treatment would require special exemption and special case from the relevant regulatory authority.  So those – and there's a lot of thinking on that and a lot of debate on that.  So they’ve come to those conclusions in dependently.

MR GEDYE:
Before we go on, I should, to avoid a second round, Dr Fricker, can I come back to you?  Why do you say no?

DR FRICKER:
Because I don’t agree with the concept of secure groundwater.  I agree with the concept of good quality groundwater.  That’s rarely – well, it is less prone to contamination but you can only determine security at a given point in time.

MR GEDYE:
Do you see anything wrong with the word secure and the connotations from it?

DR FRICKER:
Yeah, good quality would be a better term.  I don’t think, particularly in New Zealand, a country with so much seismic activity, that you could ever designate a bore as secure.  I mean we've seen that in Wellington for example, where groundwater that was thought to be secure clearly isn't.

MR GEDYE:
What about Hawkes Bay?

DR FRICKER:
Clearly isn't.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
No.

MR GEDYE:
What's wrong with the concept of secure?  That is the current regime?

MR RABBITTS:
It's a single barrier approach to start with.  It's not a multiple barrier approach.  If you don’t have treatment there, it's very difficult to argue that, even taking Jim Graham’s points there, that the, you know, there are other barriers we need to put in place.  Those other barriers don’t mean you don’t need treatment.  Treatment is one of the barriers that you do need and I don’t think secure water, it might be secure when it's in the ground but as soon as we start pumping it or soon as we drill a hole in the aquifer, you’ve got a problem and the other problem is we've got all these other holes drilled in the aquifer that we don’t have any control over and all of a sudden, every time you drill another hole, the risk must increase.  Now, it's quite possible that if the aquifer is deep, the risk is less but the risk is still there and I think you can't have a – you can have a low risk or high quality groundwater but I don’t think it can be ever called secure.

MR GEDYE:
Dr Nokes, what do you say?

DR NOKES:
If we're equating secure with water doesn’t need to be treated, then we go back to the original discussion about no, except for extremely specific circumstances.  Yeah, I think I'll leave it at that.

MR GEDYE:
And Mr Graham?

MR GRAHAM:
Yeah, I believe it's possible in a very small number of cases with the right scrutiny of it, the right protections in place and an appropriate and suitable risk management programme in place, and I would emphasise in a small number of cases but I think the term secure is erroneous and shouldn't – we should change that term.

JUSTICE STEVENS:
How?  What do you suggest as an alternative?

MR GRAHAM:
I guess it comes back to my statement earlier that there's no such thing as no risk and secure suggests there's no risk and so some words, and off the top of my head I couldn't come up with something, but something that indicates a very, a very very low risk and that’s what it is.  It's a very very low risk would be.  So, yeah, I'm sure, you know, I might have something tomorrow.  I can sleep on it and something will come up.

MR GEDYE:
Well, can I put a particular aspect of this?  The Ministry of Health in Miss Gilbert’s evidence has said in paragraph 16, “In my view, many of the problems with the secure status have arisen because of the application of the secure status not the concept.”  And she says, “I think it would be fair to say that some water supply managers may not have a detailed understanding of their local aquifers,” and likewise the Ministry’s fact paper says, “The concept is acceptable if applied correctly.  Difficulties or deficiencies lie not in the criteria in 4.5 but in their application.”  Can I ask the Panel to comment on the proposition that the secure rating is fine conceptually, it just hasn’t been applied well?  Mr Graham?

MR GRAHAM:
I agree that conceptually it's relevant and appropriate.  I agree that it hasn’t been applied well.  I think that’s a serious problem but I disagree that the criteria are satisfactory.  I think the criteria as written in the Drinking Water Standards 2008 are inadequate and I think they need significant review.

MR GEDYE:
Dr Nokes?

DR NOKES: 

I agree that there are problems with the application and implementation of the requirements for security.  I think there are also aspects of the criteria that need to be looked at and to be consistent with my earlier response I don’t think that in principle except for, as I say, the extremely rare cases it is a concept that is consistent with safe water supplies because of the issue of multiple barriers.  

MR RABBITTS:

Well, I think the idea of secure supply is wrong.  I think it is not something we should have in the Drinking Water Standards.  

MR GEDYE: 

Dr Deere?

DR DEERE:

I agree that in theory it makes sense, but the practitioners, the experts, the ones that run these bores and the hydrogeologists tell me they can't find a practicable way to make it work in a standard and therefore it would only be by special exception that you would allow it.  So just it's not criticising the scientific theory behind secure bores, it's just making it work and detecting the failure of those barriers in real time is something that we have not really mast yet; maybe we never will. 

JUSTICE STEVENS:

Is one problem with it that it is apt to mislead the public, because when you think of something as secure, the members of the public could be excused for equating that with safe?

DR DEERE:

I think it implies zero risk, doesn’t it, which I don’t think is –

JUSTICE STEVENS:

It does.

DR DEERE:

- any one of us would agree there is zero risk with these systems.  At best, you could say it was secure the day you tested it, but then what's the process to detect a failure of that security in the long-term?  They are all potentially vulnerable because security can fail.  As Mr Rabbitts keeps point out, even if the aquifer is protected, there is a lot of things can happen between the aquifer and water entering the system at surface levels and so I think it is misleading to call them secure.  I think that some words to the effect, like Dr Fricker said, high-quality or low-risk or something, some other term would be a better term, acknowledging they are lower risk, they are not really secure.  

JUSTICE STEVENS:

And if we accept for  moment that the views of the public are important and the public understanding of risks is relevant, then how one describes a technical state of a particular aquifer might be highly material?

DR DEERE:

I have not considered that, but I think it is a good point that the jargon terms and the standards need to be looked at in terms of how they are understood by non-experts as well.  

MR GEDYE: 

Dr Fricker, the proposition is that the concept is acceptable if it is applied correctly.  What do you say to that?

DR FRICKER:

I say it is conceptually erroneous and in terms of suggesting that if it is applied correctly, we are here to discuss an outbreak where as far as I am aware the bore was deemed to be secure and the monitoring that was undertaken was appropriate according to standards, so it would be hard to argue that the application was not correct and yet we had five and a half thousand people get sick.  So I can't agree with either of those statements. 

MR GEDYE: 

And would you see any improvement if you changed the name of the rating to low-risk or some level of safety.  Does that cure the problem in your mind, or is that – does the problem stay?

DR FRICKER:

That’s just semantics, that needs to be associated with a minimal level of treatment. 

MR GEDYE: 

I want to ask the panel particularly about the point in time concept.  How big a problem is this?  I think we start at your end, Dr Fricker.  Let's say you do due diligence and probably spend a lot of money and determine that a bore is safe, how big a problem is the possibility of change and the vulnerability to change thereafter and the frequency with which you do that classification?

DR FRICKER:

Well, I think the first point to raise is how you determine that a aquifer is safe or a bore is secure and if it is based on water age, conceptually I cannot agree with that method in any event.  But in terms of how that – how long that security rating should apply, in my view it is out of date by the time you receive the security rating and so I can't say at what frequency, but it's not a mechanism as far as I am concerned that I would base any water treatment decisions on.

MR GEDYE:

Can I ask you to be a bit more specific?  The proposition under today’s regime crudely would be that your water is deep enough, that there has been no E.coli readings and your bore and bore heads are in very good condition.  Why do you say all those favourable things shouldn’t be relied on, so as not to treat?

DR FRICKER:
Because all of those things can change and in most cases not be detected.  So seismic movements can cause infiltration of surface water, pin hole corrosion in bore casings and such like can occur and one wouldn’t necessarily pick that up.  Many of the bores that I have seen in this country are right next to sewer lines where we all know that sewers break frequently or leak frequently so I just can’t recognise or rationalise the concept that because it has come out of a deep well, the bulk of the water, that all of that water is safe.

MR GEDYE:
Dr Deere, what do you say about the point in time issue?

DR DEERE:

I think it is the most important question in relation to having secure bores.  It is not so much proving they are secure today, it is about what tools you put in place to protect failure and I have stood on two committees in Australia and I have looked in detail at the Canadian reports looking at this question and that’s been the problem.  It has not been proving as secure today, it has been an inability to find a routine reliable 24/7 method of detecting all those numerous failures that can occur.  So that is the question, if you want to stick with a secure groundwater untreated water status, you need to crack that nut because nobody else has been able to do it yet.  Other than that I cannot add to anything that Dr Fricker has said I don’t think.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
I think the only thing that I would comment on is that we can be sure that things will change from the day you take the sample because nothing stays constant; the weather changes.  You know the whole idea of taking a point and saying at that point we are all good and then checking it again later, there is a huge amount of change that goes on and we can be sure that there will be change and there is no, as we have said, there is no way of monitoring that change.  You can detect the gross stuff, you can detect the earthquakes and the floods but not the small stuff that you don’t see.

MR GEDYE:
Dr Nokes?

DR NOKES:
I agree that the key problem is knowing when, despite the fact that you have, at some point in time, decided that the bore is safe or secure is continuing to check on that status.  I mean for treatment plants we are looking at wanting continuous monitoring of chlorine or torpidity or PH and essentially for a system on which you are relying on the quality of the water coming out of the ground, really to have a similar sort of degree of confidence in the safety of the water it is almost as though you need some continuous monitoring, some way of determining where there has been a change and that is where the difficulty lies.

JUSTICE STEVENS:
Could I just ask a clarification point there Dr Nokes.  If you do have continuous monitoring, but not continuous treatment, what are the relative costs in engineering terms of those two alternative systems?

DR NOKES:
It depends on what you are monitoring I suppose but most things that are routinely monitored in water treatments.

JUSTICE STEVENS:
You cited three.  Turbidity, PH and –

DR NOKES:
Those are relatively cheap things to do compared with having to put some form of treatment in place, if that is what your alternative is.

JUSTICE STEVENS:
But then there are still operators that are required to ensure that the monitoring system operates continuously and effectively and so on.

DR NOKES:
That’s true but if you were putting treatment in place too, you would also have to have operators to look after it as well.

MR GEDYE:
Mr Graham?

MR GRAHAM:
Clearly our understanding of the value of residence time testing in 2005 and 2008 was wrong.  There's no doubt about that and the five year horizon for re‑testing was misleading.  Exactly what those details of how you demonstrate that would be, I mean I can't say that now and you'd need to bring together some experts to sit and look at that and work through that very carefully but the point I would make is that we seem to be rejecting the idea of secure bore water on the basis that it can't have a zero level of risk and that it's always going to have a level of risk that makes it unacceptable.  The simple reality is that every part of a water supply has a level of risk.  There's no part of a water supply that has a zero level of risk and if you have a chlorinator, even if you are continuously monitoring chlorine, there's still not a zero level of risk.  So we just need to be a little bit careful about rejecting things that, because they don’t have a zero level of risk because everything has a level of risk in a water supply and I keep coming back to the same point.  The key is how you manage those risks.

MR GEDYE:
But I think the proposition, Mr Graham, is not what you say but it is that having classified it as secure, then you don’t need to treat.  That’s the real proposition that the Inquiry wants debated.

MR GRAHAM:
Yeah, and I've said that I believe that it's possible that you can have water that does not need treatment.

MR GEDYE:
But the question is, should that come via a label or a classification of secure or should it come from a holistic risk assessment by that supplier?

MR GRAHAM:
The latter of those two.

MR GEDYE:
Which brings me to my next question or proposition, which is that under the current regime, under the Water Safety Plan process, each supplier must carry out a comprehensive risk assessment for every bore in any event and that that assessment can include an assessment that it's a very low risk or to use a word, secure.  Is anything in fact gained by having a provision in the DWSNZ with this label secure and does it in fact take away from each supplier’s individual risk assessment for every bore?

MR GRAHAM:
It's important because it's prescriptive and if you use the Water Safety Plan process, and then you determine that your bore water has very very low risk, then the water supplier determines the level of treatment.  So if it's written in the Drinking Water Standards, then it's prescriptive that there must be a particular level of treatment or in this case, no treatment.  So I think I favour that this is dealt with in the Drinking Water Standards in a prescriptive manner.

MR GEDYE:
Dr Nokes, is it better to do away with it and to rely on the bespoke specific assessment of each bore by the supplier, which must occur anyway?

DR NOKES:
I think the putting it in the Drinking Water Standards is potentially misleading.  I don’t think misleading is the right term.  I think it is something that should be dealt with in the Water Safety Plan but that said, there needs, if we're talking about the notion of there being exceptional circumstances where the concept can be applied, then the water supplier needs to be able to demonstrate to whichever regulator or body is helping them make that decision as to whether it's acceptable to deal with and regard it as secure or safe without further treatment.  Then although they may identify the need or identify it as being secure in their Water Safety Plan, they need to essentially have it approved or checked by this external body.  I'm concerned that if it was left in the Drinking Water Standards, apart from helping the water supplier get an idea as to whether it's low risk or needs to be treated, I'm not quite sure what purpose it then serves.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:

I think the Drinking Water Standards and I think we come onto this later that we need a fundamental look at those and perhaps saying how we achieve compliance in the Drinking Water Standards is possibly not the place to put it.  In some jurisdictions we have the Standards which say you shall, for example, have a 5 log Protozoa unless you can show me you can me you can get down to a 3 log Protozoa and then a Guideline or another document beside it says to achieve 3 log this is how you do it and what that allows is that you bring in, you can bring in new technologies into that without revising the Drinking Water Standards.  So having – even having how to comply with conventional filtration in the Drinking Water Standards is perhaps not the right place for that to be either.  Certainly the idea of a secure bore shouldn't be in the Standards.

MR GEDYE: 

Dr Deere, you have to carry out a bespoke risk assessment anyway, what – why do you want a secure category in the Standards as well?

DR DEERE:

I think that the planning is that ideally every bore would be analysed in detail by expert hydrogeologists and engineers.  The practicality is that that is not going to happen and so what we tend to be forced to do in Guidelines is put at least some kind of default criteria, but then they have to be conservative, which then drives a benefit from a bespoke analysis because you can usually get away from the more conservative criteria.  My concern is that it is very hard to find sufficiently conservative default criteria that you could end up calling it secure.  I think you need the bespoke analysis to have enough evidence, scientific evidence, to call the groundwater that it is say is a low enough risk to minimise or avoid treatment.  So I think in the end because we’re forced down a default conservative path, we are forced down a path where the default Guidelines will require some kind of treatment for all bores unless you can go and do your detailed hydrogeological engineering analysis and put in place special controls, which would be a rare case.  So I don’t think we can have a default category for secure groundwater in the Guidelines at all. 

MR GEDYE: 

Do they have it in Australia?

DR DEERE:

The current draft says if you can meet certain simple default criteria need minimal treatment, you still need treatment.  You want to avoid treatment, it is going to be case by case and the similar with the new - in the Canadian Regulation, it talks about having to have 4 log reduction of viral pathogens even for what you consider to be low risk groundwaters unless you get special approval from the regulator for an alternative.  So they don’t have that – in the Australian context, drawing from the New Zealand Regulation which was in the Standards which was ahead Australia, we did try to find a way of getting some default criteria that we were satisfied with for no treatment or secure, but the hydrogeologists and the engineers just weren't comfortable, they were adequately conservative and felt that they could give many examples where they could think of bores that weren't secure that would meet those criteria.  So we ended up saying you have to have treatment for all of them anyway. 

MR GEDYE: 

Dr Fricker?

DR FRICKER:

I feel that there is no need for a secure or non-secure rating in Standards.  A bespoke risk assessment with description of risk rating based on what is around, animals, sewers, depth, surface water, a whole range of criteria and therefore the level of treatment required being specified as well, perhaps using something like the Scottish risk assessment model, but with some modifications because it is a little out of date now.  And the reason I would say that is because of the classic example would be that the Brookvale bores, they were deemed secure.  Had a detailed risk assessment been carried out by somebody experienced in performing such risk assessments, they would not have been deemed to be secure.  That was a 10 minute assessment to determine that they are not secure.  

MR GEDYE: 

Looking only briefly at the current criteria, can you please give us your view on the adequacy of residence time testing or water age testing as one of the three criteria to establish the secure rating?  Is it solid, if not, what's wrong with it?

DR FRICKER:

I find it of little benefit, (a), because it's taking a snapshot at a given point in time and (b), the 0.005% figure is an arbitrary figure plucked from the air with no scientific basis and even if you were to use that figure, if you had a small amount of raw sewage at less than .005% of the total volume getting into that aquifer, you would have an outbreak for sure.

MR GEDYE:
Just on water aging, has the experience since 2001 and 2002 to the present time with water aging Hastings water told you anything different?

DR FRICKER:
No, I mean I think it's a classic example.  The water aged data from the Brookvale Bores was fine and yet we know just by looking at the surroundings that that’s not a secure site and so it proved.

MR GEDYE:
Dr Deere, is water aging or residence time testing a solid basis for deeming a bore secure?  If not, why not?

DR DEERE:
So in my view it's not and exactly the same, the key points Dr Fricker made at other key points, I think to repeat them.

MR GEDYE:
Mr Rabbitts, would you rely on your drinking water on the basis of age testing?

MR RABBITTS:
No.

MR GEDYE:
Why not?

MR RABBITTS:
I can't add anymore than the two doctors before me have said.  I that they’ve summed it up nicely.

MR GEDYE:
Dr Nokes, the DWSNZ prescribe water age testing as one of the three criteria.  Your comment?

DR NOKES:
I think the idea of trying to demonstrate the water has been underground for a long time and therefore anything potentially harmful may have died off is all right in principle but the fact that one data point is used to try to make this assessment and it requires modelling, a model that only approximates reality and because it's only a single point in time, it doesn’t take into account the fact that pathways between the surface and the aquifer may open up during times of heavy rainfall, become active and essentially make your original determination meaningless.  So it's certainly fraught in terms of its use.

MR GEDYE:
And can I just ask you a supplementary matter and I don’t want to go deeply into the science of these criteria but there's another way of satisfying the first criterion, which is constant composition.  No one seems to use that or even mention it.  Am I right and why not?

DR NOKES:
Some people do use it but it's when those criteria were decided upon, a very conservative approach was done for making – for setting those criteria and in my view, meeting those criteria is more difficult than the residence time criteria.  Yeah, I won't go into the details of it but yeah, are more rigorous than the…

MR GEDYE:
Mr Graham?

MR GRAHAM:
My view is, it's useful and interesting information.  I think the fault was that the way the Standards were written is that it became the primary piece of information and clearly that was a mistake but I think it's useful information and really it could be used amongst a whole other bunch of pieces of information.  I think if you look at Havelock North and this is probably a wee bit outside the question but the bore depth is another issue as well and actually if the bore depth criteria had been different, the Brookvale Bores would never have met secure groundwater criteria.

MR GEDYE:
Also on criteria, can you comment just quickly, each of you, on the proposition that the third criterion which is an absence of E.coli positive results, is something that should appropriately be relied on to treat a bore as secure.

MR GRAHAM:
Not on its own.  Again it's a useful piece of information but again it's just a snapshot and so not on its own.

MR GEDYE:
Dr Nokes, no E.coli?

DR NOKES: 

Yes, I agree with what Mr Graham has said.  Plus the fact that of course for E.coli to be detected there needs to be a source of faecal matter and it may be that for a lot of the time there is no source of faecal matter to indicate there is an active shortcut through to the aquifer that may become apparent when there is faecal matter there and appropriate conditions such as rainfall.  

MR GEDYE: 

Mr Rabbitts?

MR RABBITTS:

I think the best thing you can say about E.coli is that it tells you what has happened, it doesn’t tell you what is going to happen. 

MR GEDYE: 

Dr Deere?

DR DEERE:

And E.coli is not a bad indicator of what has happened with respect to bacterial contamination from faecal matter, but it is not a good indicator of even what has happened with respect to Protozoan or viral contamination because Protozoa and viruses behave differently and in particular viruses can have a very long lifetime in groundwater and go a very long way and that has been the main driver behind the Canadian decision was about the issue with viruses and E.coli is a very poor indicator of the risk of viruses.

MR GEDYE: 

Dr Fricker?

DR FRICKER:

E.coli is not a good indicator.  If you find it, it excludes – it certainly would exclude a classification of good quality secure whatever.  It would show that it is groundwater under the influence of surface water.  So if you were to use any type of microbiological monitoring, I would suggest that the frequency would need to be greater, the volumes tested would need to be greater and the range of organisms to be tested would need to be greater.  Absence of microbes, however, can't necessarily be used to say that a bore is secure and or not under the influence of surface water, it's just if you find certain organisms there then you would say immediately that it was prone to contamination with surface water. 

MR GEDYE: 

Final question.  If you re-wrote the criteria and made them more extensive and more sophisticated, would you concede that there may be a place for the secure rating or do you think it will always have the potential to be a trap and sense of false security.  Dr Fricker?

DR FRICKER:

I don’t believe in the concept of secure groundwater.  I believe in the concept of good quality groundwater or water that’s partially under the influence of surface water or groundwater that’s constantly under the influence of surface water. 

MR GEDYE: 

Dr Deere, can we fix it up, by re-writing the criteria?

DR DEERE:

We’ve tried very hard to adopt a secure groundwater, low treatment requirement category in the Australian Guidelines and we’ve not been able to do that to the satisfaction of the hydrogeologists and the engineers that are the experts in this area.  We’ve given up.  So I – it's not that we don’t want to and there is huge pressure to do so, but technically we don’t feel we can do it.

MR GEDYE: 

Is there anything different about New Zealand conditions that you’ve seen which would suggest that you might succeed where Australia has failed?

DR DEERE:

Risks are much higher in New Zealand for two reasons.  Firstly, it is much more seismic and secondly, most groundwaters in Australia are in protected catchments where there is no visible or very little visible sewage or other inputs, we don’t have bores close to sewers or in urban areas or near sheep and so-on in most of the – because the groundwater source is usually some kilometres away where we can have them and even then because of wildlife and other risks we still aren’t confident to say they are secure so we’d, if they’re anything, it's a higher risk situation here.

MR GEDYE: 

Mr Rabbitts, do we not just need to re-write the criteria?

MR RABBITTS:

No, we – I don’t accept the idea of a secure groundwater as a sensible way of supplying drinking water in New Zealand. 

MR GEDYE: 

Dr Nokes?

DR NOKES: 

I think that rewriting the criteria may help you in determining whether you have a relatively good quality groundwater, but I don’t think it will reliably provide you with an indication that you have a safe one, water that doesn’t need to be treated.  Just in case we move off the topic, just another point that I needed to make in terms of while we’re discussing this in a room like this, the – there are implications for small water supplies who rely on what we’re classifying as secure groundwaters at present.  It is going to mean additional cost to them.  If they need to – if secure groundwater is insufficient for them to comply with the Drinking Water Standards, something that needs to be borne in mind, figure 5 in ESR’s submission provides information about relative levels of transgressions in disinfected insecure systems and for supplies that are classified as large, medium or minor, secure – the percentage of monitoring samples that show transgressions is higher in secure groundwaters than it is in disinfected waters but the situation is reversed when you get to small systems and I suspect that’s partly because small systems have trouble, partly because of the quality of the waters they're dealing with in their source and partly because of lack of skill or expertise or resources to ensure they're chlorination systems are going to work properly.  So to take the concept of a relatively safe or secure groundwater away from them, we just need to be careful of the implications as to if a decision is made to take it out of the Standards, what that’s going to mean for small systems.

MR GEDYE:
Yes, and you're really talking about taking away the free pass from treatment and mandating treatment aren't you, which could come via abolition of the secure rating or it could just be mandated more directly?

DR NOKES:
Yes.

MR GEDYE:
The previous debate we had is whether all treatment should be mandated.  The secure rating debate, as I see it, is just whether that method of avoiding treatment is appropriate?

DR NOKES:
Yes.

MR GEDYE:
Mr Graham, what do you think?

MR GRAHAM:
My view is that rewriting and renaming the secure bore water criteria to make them a far more stringent minimum criteria and then requiring water suppliers who wanted to use that category to further demonstrate to a very high level that they had water that was of an acceptably low risk.  I think it still could work.

MR GEDYE:
Do you have any concerns about the cost and difficulty of an enhanced set of criteria?

MR GRAHAM:
You know, I –

MR GEDYE:
I should say versus just a bespoke Water Safety Plan assessment that has to be done anyway.

MR GRAHAM:
Well, there's going to be cost.  Change to the criteria is going to mean there's going to be cost and whether that cost comes from assessment of, a more stringent assessment in the Water Safety Plan that says treatment is required or whether that cost comes from more stringent criteria and the need to demonstrate very very low risk, comparing those costs, I couldn't do but I think we can rest assured that the outcome of this process is greater cost for water suppliers.  I don’t think there's any doubt there.

MR GEDYE:
Thank you, Your Honour.  I have no further questions of the Panel on this topic.

JUSTICE STEVENS:
Ms Casey?

MS CASEY:
Sir, I do just have one quick question for Dr Fricker just to clarify a statement made earlier.

JUSTICE STEVENS:
By all means.

MS CASEY:
Dr Fricker, you referred very briefly before to a 10-minute check of Brookvale Bore 3 water revealed that it was not secure.  Just for clarification, wishing to check that you're not suggesting that the event that we're considering here could have been prevented by a 10-minute superficial check of the bore given that the science shows that the highly likely cause was that what failed was the aquifer itself.

DR FRICKER:
I’m not sure that that’s what the science shows but what I'm saying is that the, that water was deemed to be secure and all monitoring of it was carried out according to the Standards and that the Standards, in my opinion, are wrong because they're inadequate to determine whether something was, whether a bore is secure or not.  I don’t know of any jurisdiction that would deem a bore in such a position, with groundwater – sorry, with surface water so close with no exclusion zone being below ground and with earthworks to the aquitard so close, I don’t know of any jurisdiction that would deem that water to be secure and appropriate to be consumed without treatment.

MS CASEY:
Thank you.  I was just wanting to clarify that you were familiar with the findings from stage 1 that it was highly likely that the issue was not groundwater entering this bore but rather water entering the aquifer through a pond and flowing through that way.

DR FRICKER:
Yeah, the groundwater is already in the aquifer.  This is surface water entering the aquifer.

MS CASEY:
Thank you, sorry, yes.  Yeah.  Thank you.

JUSTICE STEVENS:
Thank you, Ms Casey.  Ms Atkins?
MS ATKINS:
No, nothing from me, thank you, Sir.

JUSTICE STEVENS:
Mr Matheson?

MR MATHESON:
No, thank you, Sir.

JUSTICE STEVENS:
Ms Butler?

MS BUTLER:
No, thank you, Sir.

JUSTICE STEVENS:
All done?  Ms Arapere?

MS ARAPERE:
No questions.

JUSTICE STEVENS:
Thank you.  And Ms Ridder?

MS RIDDER:
Nothing, thank you, Sir.

JUSTICE STEVENS:
Thank you.  Next topic, Mr Gedye.  No, pause please.  Dr Poutasi?  Nothing?  Mr Wilson?  

MR GEDYE:
One more topic before we come to the question of a dedicated water entity and that concerns bores and casings.  I just want to put one question to you.  This addresses the condition and the regime for supervising bores and casings.  In New Zealand at the moment, there's reference to a Standard NZS4411 and there are also some references in the Guidelines to construction methods.  I want to ask the Panel, do you consider that it would be advantageous to have a specific Standard or Code of Practice applicable to drinking water bores and casings such that that Standard could be applied in such areas as consents, the DWSNZ, DWAs auditing and checking, enforcement purposes, well-drillers and resource consent compliance.  Can I just ask the Panel to comment on the proposition that we do need a new Standard and a specific drinking water one for all of those purposes?  Mr Graham?

MR GRAHAM:
Yes, we do.

MR GEDYE:
Dr Nokes?

DR NOKES:
Agreed.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
Yeah, I think we definitely need something but I would argue that any bore that goes into an aquifer where we're taking drinking water from should meet that Standard whether it's a drinking water bore or not.

MR GEDYE:
Dr Deere?

DR DEERE:
I'm not an engineer.  I just recall when we tried to promote the concept of secure groundwater within the Australian context, the engineers, they're biggest concern really was about the inability to detect the failure of bores and casings and surface structures and they gave examples of having done camera work and other work and being surprised at the failure rates they'd seen, even in geo-stable landscapes and so I think whatever Standard is put in place has to be a very robust Standard but I'm not an engineer to qualify how that should look.

JUSTICE STEVENS:
Could I just comment on that?  The material that you have just given in that answer, of course, is highly relevant to one of the risk aspects in the risk landscape.

MR WILSON:
Dr Deere, are you familiar with the construction of the double-cased construction that is used in the Hutt Valley in New Zealand for example, where there is a double-casing with a bentonite mud in the annulus between the two casings and the level of bentonite is routinely monitored so that it will indicate a pin-holing in the casing?

DR DEERE:
I'm not familiar with that but I know pin-holing is one of those areas where you can get strange phenomena that colloquially should on the asset life, I'm not familiar with techniques such as that which may be useful to help detect those sorts of failures.  I don’t know if they'd work in a real-time sense but it sounds like a good technology but I'm not familiar with it.

MR WILSON:
The theory, and Hutt City are, as you are probably aware, they are going through a reassessment of their process.  The theory is that you will detect a failure of either the in or the outer casing by a reduction in the level of the bentonite because it will flow out and go somewhere, particularly if you see it in the inner bore, you will pick it up as a turbidity because it will show up in the water that is drawn from the well.  I just wondered if it was common practice in Australia for instance to use that sort of thing.

DR DEERE:
I've not seen that, no, but it sounds like it's sort of technology I'm not aware of but I imagine engineers can find solutions to many of these problems but I’m not aware of that one.

MR WILSON:
Interestingly enough, Hutt City, these bores have been there since the 1980s and Wellington Water now has got no history as to why they were constructed in the way in which they were.

MR GEDYE:
Dr Deere, is there an Australian equivalent of our NZS441 you're aware of?

DR DEERE:
I’m not aware of that, no.  There may well be and most Australian and New Zealand Standards are very similar or even dual Standards but I wouldn't know that.

MR GEDYE:
I think Water New Zealand has made a submission on this and we don’t need to take that further.  Dr Fricker, should there be a Standard?

DR FRICKER:
I believe there should be some guidance.  Whether it's a New Zealand Standard, I can't say whether that’s the best way to do it but there should be certainly a minimum level of attainment for a bore.

MR GEDYE:
How do bores and casings get treated in the UK?  Who looks at them and pursuant to what?

DR FRICKER:
They are assessed.  They are required to be assessed by the utility that owns them but they're also assessed by drinking water inspectorate on an ad hoc basis during annual inspections.

MR WILSON:
But then of course any water that is drawn from them is subsequently treated?

DR FRICKER:
Correct, and with online telemetry to look at turbidity and PH and conductivity and all the other good things that might indicate change.

MR GEDYE:
I'm ready to move on, Sir.

JUSTICE STEVENS:
I will just check.  Ms Casey, do you want to ask some questions about bores and casings?

MS CASEY:
Actually, I did, Sir.  Just a follow up on Dr Fricker’s last answer.  The regime in the UK, does that also apply to the private bores that Mr Rabbitts was talking about?

DR FRICKER:
It does not apply in the same way, no.

MS CASEY:
But there is some sort of control?

DR FRICKER:
It's been taken under control now again by the drinking water inspectorate but private bores are dealt with separately from the bores used, bores that are not deemed to be private.  So there is a different specification for them.  They're looked at by the same people but not in the same way, as yet.

MS CASEY:
Thank you.

JUSTICE STEVENS:
Ms Atkins?

MS ATKINS:
No, thank you, Sir.

JUSTICE STEVENS:
Mr Matheson?

MR MATHESON:
No, thank you, Sir.

JUSTICE STEVENS:
Ms Arapere?

MS ARAPERE:
No questions, Sir.

JUSTICE STEVENS:
And Ms Ridder?

MS RIDDER: 

No, thank you, Sir.

JUSTICE STEVENS:
Thank you.  Back to you, Mr Gedye.

MR GEDYE:
Next topic dedicated water supply entities or special purpose entities.  In this discussion –

JUSTICE STEVENS:
What about accountability, transparency?

MR GEDYE:
I'm going to make that part of it.

JUSTICE STEVENS:
Part of it, thank you.  So we will deal with those together?

MR GEDYE:
Yes.

JUSTICE STEVENS:
That is helpful, thank you.

MR GEDYE:
While we might mention Water Care and Wellington Water as possible ways of achieving this, I want to keep the discussion primarily just conceptual and the proposition is that rather than District Councils being the water supplier as currently in New Zealand, and I'm talking mainly about the larger supplies, that you have a dedicated entity which has management and conduct of the supply of drinking water.  Can I start with you, Dr Fricker?  Can you run through for us the advantages of a dedicated water supply entity in your view?

DR FRICKER:
Yes, I can.  I should point out though at this point that I consult for both Water Care and Wellington Water but the views that I'll express here are mine and not applicable to those.  Essentially, the larger supply entities, in my view, have obviously economies of scale in terms of cost application, so economically, they are in a better position to provide treatment.  They're in a better position to combine, for example, supply into several zones which gives an improvement in drinking water quality.  They have access to, obviously to more resources, whether they be financial or more importantly technical, I think, so they have more access to expertise both internally and externally.  In those sorts of situations, I've seen certainly internationally the benefits of a large scale operation being single price whereas previously where smaller scale operations were perhaps charging an awful lot more for their water than some of the larger ones.  So I think there are enormous benefits and in fact that’s been seen in the Auckland Region in the last few years in that some of the water there that was ungraded previously, because it was pretty poor quality, it was groundwater incidentally but full of iron and manganese and frequently failing from microbiology perspective is now A-graded, in fact the whole of the Auckland Region is now A-graded.

MR GEDYE:
Are you talking about supplies which were smaller and rural or fringe supplies which have now come under the umbrella of a dedicated entity such as Water Care?

DR FRICKER:
That’s exactly what I'm talking about, yeah.

JUSTICE STEVENS:
Was it Papakura, was that the one that –

DR FRICKER:
Papakura was one.  Franklin –

JUSTICE STEVENS:
Papakura, Franklin.

DR FRICKER:
Yeah, and also parts of Rothney.

MR GEDYE:
Staying with you, Dr Fricker, can we, while we have you, can we ask about your experience in the UK, particularly with Scottish Water and the Irish, Northern Ireland’s experience, I take it that previously they had numerous local body suppliers but then moved to dedicated water supply entities, is that right?

DR FRICKER:
That’s correct.  Scottish Water did that in a stepwise fashion in that there were originally many many small entities and they consolidated into three regions and then finally into a single entity, which is Scottish Water, which has been extraordinarily successful in terms of improving Scotland’s overall drinking water quality.  They are, I guess, a classic example of a well-run single entity.  They operate single price for everybody, so whether you're in the City of Edinburgh or you're out in the Highlands and Islands, you're paying the same amount for your drinking water, which is probably very reasonable.  They're level of compliance has improved considerably since they’ve become a single entity so one might say that, I would say that they’ve been very successful.  In Ireland, the situation was a little bit different in that they went from probably 26, I think, regions into one into a single step and that’s not been so successful.  They’ve had issues, political issues and issues with pricing to the extent that they have now decided that they're not going to charge for the water at all and for those people that have paid them for water for the last year, they're going to return that money.  So we're not quite sure how that’s going to work but it doesn’t look to be anything like a successful, so far, as the Scottish Water formation and I think that’s just because they tried to do too much too quickly.

MR GEDYE:
You don’t see that as a commentary on the concept of a dedicated entity?

DR FRICKER:
I'd have to say I'm in favour of dedicated entities, whether, you know, whether that’s one nationally or a few regionally but I think it gives an appropriate level of scale such that the expertise required to run a water system properly is available and when you look at countries where that system is not in place, what you see is exactly what you see in New Zealand, that you have some entities that work very well and they tend to be the larger ones and then you have some that work very poorly and they tend to be the smaller ones and I think there is a lack of understanding about what's required for water treatment in some situations and by increasing the size of an entity to look after water on a regional basis, there's at least some ability to attract the right people with the right expertise and the right skills to provide drinking water of a suitable quality.

MR GEDYE:
Just before I move off you, can I just try and get some idea of size.  Water New Zealand made some submissions to the Inquiry with statistics that 65% of local authorities have fewer than 20,000 dwellings and that 38 out of 62 local authorities have fewer than 15,000 dwellings.  What would you say about scales of 15,000 and 20,000 dwellings in terms of that supporting the expertise and resources and competence that you need?

DR FRICKER:
Well, unless you're going to charge an exorbitant amount of money for their water rates, it's not, that really for me is not a sustainable population.  I just don’t think they could operate effectively.  You know, if you need to improve the level of treatment, something on that scale is really not going to be able to do that and it's always going to be in competition with repairing a road or prettying up a park or whatever it might be.  Water is not going to necessarily be the number one priority and it should be because it's consumed by everybody and as we've discussed earlier today, causes a significant amount of illness in this and every other developed country.

MR GEDYE:
Thank you.  Dr Deere, what do you see as the advantages of a dedicated water supply entity?

DR DEERE:
I think they're particularly beneficial in large cities where you don’t want a situation where you’ve got different standards being applied across different parts of the city, where the water is all interconnected physically by pipes and so on.  So it makes sense for major centres, major cities to combine, even if they’ve got separate Councils, to combine the water entity into one, particularly with Wellington Water for instance, seems to be the model of choice so there's huge advantage there in terms of commonness of standard, commonness of price and being able to share the load between those different parts of the cities, parts of an area, so that it works well in those situations.

MR GEDYE:
But those advantages not also accrue to a region?

DR DEERE:
It can do.  Where we see very small and it's hard to put a number on it.  You’ve asked the question about how many people but when I see are very small, and certainly in tens or hundreds of connections, there's no realistic prospect of having an independent water utility at that scale and so you don’t have to find a way of managing water supply to those small communities.  That probably means a dedicated entity could be very remote from those remote communities, centrally managed but the mid-size entities seem to be able to manage okay, so we often see models where we have the bigger centres have a centralised water supply, the smaller remote communities are managed by some centralised supply where the mid-size communities tend to have their own local Council supply or a water entity as part of the Council.  That’s quite common across US, Canada, Australia and so on and as it's a mix, a sort of a mixed model within one jurisdiction where you’ve got big city and small community being covered by centralised utilities and mid-size cities being covered by their own utilities.

MR WILSON ADDRESSES DR DEERE:
Q. Dr Deere, what would you describe as a medium-size supply in that context?

A. I was trying to put a number on that and I'm thinking about my experience of water utilities where I've seen where they can do it well and it's not in the hundreds.  It would be in the thousands to tens of thousands scale before they get big enough to hold engineers and pay them adequately, hold scientists and so on and hold dedicated full-time operators.  So I can imagine the kind of criteria you would set for what capacity you needed and it would certainly need to be a fairly large number of connections and I think that’s something that very small Councils have to acknowledge and one solution they’ve put forward and has been effective, is to form like a water Regional Council or a water County Council, a dozen or more tiny Councils will simply go under that umbrella and they’ll own that entity.

Q. Such as Mid Coast for instance?

A. Mid Coast Water’s a good example, yes.

Q. Tell me, what is your observation and experience with the Victorian Reform from the late 90s and the recent Tasmanian Reform?

A. The Victorian Reform seems to have been successful.  They have quite a high population density in Victoria, so they’ve decided to use the big urban centres to run the water supplies for those various regions if there's a dozen or so water utilities.  That model wasn’t adopted in most other jurisdictions where they’ve had much larger regional centres, much more remote from the capitals. They have had different models. Tasmania’s problem was they just kept having boil water orders and more and more problems and so the State Government decided that the local Councils had to form a State Water Utility.  It's currently owned by the Councils.  There's now a fight between the Councils and State Government as who will own that entity long-term.  So I think the lesson for the Councils in other States in New South Wales and Queensland and so on was if you supply the water well and do a good job, they’ll leave you with the water.  If you get it wrong, they’ll take it off you.  That seems to be the message and we're seeing Councils stepping up their game in response to that sort of potential threat.

Q. So just to put the Tasmanian example into a New Zealand context, my understanding is there's 30 local authorities in Tasmania and a population of about a half a million people with a single water –

A. That’s right.  About 65 water suppliers roughly in Tasmania, separate supplies from the various Councils.  So the population in the State is, by Australian standards, quite small overall but so TasWater now runs about, I think it's roughly 65 of that order water supplies but you'll note that many of those, I think more than 20, are on boil water order at the moment because when TasWater took over, they set a State-wide Standard that many of the water suppliers didn’t meet and they're now spending significant amounts of money upgrading.  They're just there to contract to do a dozen more treatment plants across the State.  They’ll be more to follow.  There's a lot of work going on to try to up those Standards.

Q. So presumably they have achieved some substantial economies of scale by collective purchase that would not have been available to the 30 individual or local authorities?

A. I actually don’t know but it would stand to reason but I couldn't, I've not seen figures or evidence so that I couldn't comment on that.  What they have done is had lots of very small Councils that were simply too small to carry the expertise.  They now have the expertise at the various major centres in Tasmania.  They’ve got a GIS expert group that does the catchments.  They’ve got water engineers.  They’ve got water quality people co-ordinating the Water Safety Plans and so on which the many small Councils couldn't carry that whereas the mid-sized Councils and larger Councils in other States with, like Orange City Council or Shoalhaven City Council where they’ve got big centres, tens of thousands of ratepayers, they can comfortably carry those sorts of, that sort of expertise.

Q. And tell me, do you know if Tasmania has moved to a common pricing policy?

A. Again, I don’t know.  I'd be surprised if they haven't but because generally where they’ve had a State-wide or broad water company have done that, but I don’t know.

Q. And that is because of the issue that Mr Graham said, that the smaller the entity the more expensive per capita it tends to be?

A. Correct and the other thing that is interesting is the evidence from community assessments is the communities in the big centres are happy to pay, so for example there was recently in South Australia for instance, there were some Councils but for the very small centres, the remote communities, indigenous communities, the State water company manages those supplies.  That’s subsidised in effect from the ratepayers of Adelaide but the community survey they got from the ratepayers, they're happy with that and they’ve actually increased the amount of money they're spending on those remote communities because the feedback from the community is they're comfortable to have a small increase in their water price, which is quite small, subsidise these very small indigenous communities that have a few tens of people perhaps in that area.

Q. And of course we have had a parallel of that recently in New Zealand where Christchurch and Banks Peninsula amalgamated and the increase in cost for the Christchurch City to address the significant investment problem in Banks Peninsula was not material in terms of the increase to the Christchurch people?

A. Yep.  It's also not uncommon for the, some of the big utilities for example is a half billion dollars recently announced for New South Wales small, very small water utilities as a sort of grant funding which is roughly of the order of the amount of money that’s made its dividend off Sydney Water by the State Government so it's a sort of a, it's not a direct equation but it's that sense of the big utilities providing some dividends that can then be used to support various things in the State, including remote communities that can't really be viable on their own in terms of water supply.

MR GEDYE:
Thank you.  Mr Rabbitts, what do you see as the advantages of a single purpose entity or dedicated water supply entity?

MR RABBITTS:
I think we've touched on it but the key thing for me is the ability to support the experts that you need to run a water supply at all levels, so from the operators to the managers to the process engineers to the microbiologists and everybody else you need.  Also it gives you, you’ve got experts in all of those positions rather than somebody who has also running, worried about parks and gardens and roading perhaps, they're focused on the water.  All the way through to the governance level.  You can put a governance board in place that is focused on the water supply.  When we look at some of the, you know, if you put six Councils together, they’ve got no money and no expertise, then you end up with a single entity that has no money and no expertise and it doesn’t really help.  What's noticeable about the amalgamations we've had in terms of Wellington Water and Water Care and also you can talk about the Waikato Shared Services Agreement, is that it's been an amalgamation of reasonably wealthy Councils.  It hasn’t been the poor Councils with a huge population – sorry, very low population densities and a large number of water supplies that have been included in that because nobody wants that problem.

JUSTICE STEVENS:
It is fair to say that when, for example, Auckland put Water Care together, it included some smaller places around the periphery?

MR RABBITTS:
Yes, but it had the population mass to be able to swallow those.  It didn’t, I mean when we look at, there was talk a few years ago about I think Far North District Council, Kaipara and Whangarei, Whangarei getting together and that was rejected because you had Whangarei, who was achieving, managing their supplies but they, I won't say on the ragged edge but they were certainly stretched and then you had Far North and Kaipara who were really struggling to deliver on their services and so instead of having one entity achieving and two really struggling, you'd end up with one big entity that was struggling.  So it doesn’t make any sense unless you add Auckland into that mix and then suddenly it all makes sense.

MR WILSON:
So the parallel to that is the Scottish model whereby North Scotland Water Authority was just too small and too low a population density to be able to achieve the standard so it eventually got supported by the Glasgow/Edinburgh combination.

MR RABBITTS:
Absolutely, yeah.

JUSTICE STEVENS:
Mr Rabbitts, over recent years, have you seen an up-skilling of the professional qualifications of operators, managers and so on in the businesses that you have worked with and for or is there still a long way to go?

MR RABBITTS:
I think there's still a long way to go in those organisations.  I think, I'd say nobody goes to work in the morning trying to make a mess of what they're going to do.  Everybody goes to work with the best intentions and I think there's a lot of stress on peoples’ time and other things that get in the way of improving the quality of drinking water delivery in New Zealand.

MR WILSON:
And would it be fair to say that a number of your clients are probably over‑reliant on key individuals?

MR RABBITTS:
I think that’s true of a lot of organisations in New Zealand, big and small.  There's some key individuals that if they went for any reason, those Councils would be in – potentially be in a lot of trouble.

MR GEDYE:
All right.  Dr Nokes, would you like to speak about the advantages and benefits of a dedicated entity?

DR NOKES:
I think the key advantages, as I see it, would be the fact that there's a potential for smaller supplies to gain the advantage of scale expertise, financial clout to be able to put in place the necessary treatment for the reasons that my colleagues have already outlined.

MR GEDYE:
Mr Graham?

MR GRAHAM:
Yeah, so just by way of context, water supply used to be a really easy thing to do, a really easy business.  Back prior to 1960, you found the cleanest water you possibly could and you added chlorine and that progressed through the 60s and the 70s but progressively water supply has become more and more and more complex and so our Standards are very complex.  Water suppliers have to write risk management plans.  The whole thing about water, your online monitoring and everything has got really complex but the mechanism or the structures around delivery haven't changed since we had simple water supplies that were as clean as possible water with chlorine and many of those supplies still exist in New Zealand.  So put very simply, the problem from my perspective, and the water suppliers I work with and all those small water suppliers, is really one of competence and I say competence.

JUSTICE STEVENS:
Confidence?

MR GRAHAM:
Competence.

JUSTICE STEVENS:
Competence?

MR GRAHAM:

Competence, so competence of operators, competence of water supply managers, competence of decision makers.  So back in the day your county engineer could run a chlorine-only water supply.  It wasn’t hard to do.  All he had to do was check the chlorine from time to time and take some E.coli samples.  So that's all changed, so competence is the problem and the reason for a lack of competence is a lack of capacity is to do with scale and so my view is that advantages are that if you have scale, you have capacity and if you have capacity you are more likely to have competence and that competence is to do those very difficult and specialist things like understanding the Drinking Water Standards, like writing Water Safety Plans, like managing risks, like understanding the complexity that a water supply in 2017 is.

MR GEDYE: 
One of the reasons given against a dedicated entity is a lack of connection with community.  For example, paragraph 18 of the Hastings District Council’s submission submits that in providing – that drinking water is only one part of a wider part of a wider provision of core services provided to communities on an ongoing basis.  In providing those other services, councils have a much wider understanding of the community and variations that exist across different areas.  This gives local councils a breadth of knowledge, perspectives and capacities which is not available to a single purpose drinking water supplier.  Mr Graham, what do you say to the proposition that local councils for those reasons should be the water supplier and not a dedicated entity?

MR GRAHAM:

I think that’s a very important comment and I think that it's a very real concern and I think that changing the current model carries the risk that the water supplier loses touch with the communities that it is supplying water to, so I think that is a very valid point to raise.  My response to it is that it is not a reason to change the point of view that larger water authorities is a better idea.  What it is, is a point to say that if there is a change to larger water authorities covering larger areas that they would need to – there would need to be a mechanism to make sure that the views and values and interests of communities were taken account of.  So yes, it is valid and it is a very important point, but I don’t think – to use a term – it's a bit of a show-stopper.  The point that I would make though is that we know from the Register of Community Drinking Water Supplies that there is approximately 2400 drinking water suppliers in New Zealand and only about 600 of those are local authority supplies, so that means there is 1800 drinking water supplies that are community supplies and community-owned supplies and those community-owned supplies and operated supplies – I’m talking about schools, maraes, sports clubs and some communities that have a water supply committee and run it themselves – presumably those there wouldn't be a change for those communities, but what I believe there is a capacity for with a larger drinking water supply entity is for a larger entity would have capacity to assist those smaller communities that were still running things by themselves and at the moment small councils don’t have the capacity to do that.  So that is another advantage.

MR GEDYE: 

Dr Nokes what do you say to the proposition that local councils are better connected to their communities and that that is important for the supply of drinking water?

DR NOKES:
I think we have to acknowledge that it is clearly a real concern as far as district councils are concerned, but like Mr Graham I don’t think that that necessarily means that it cannot be managed by some mechanism that ensures that if there is some single or at least a large entity in a particular region has responsibility for managing the water that the views of the local communities, the small communities, cannot be taken into account in terms of decisions made.  

MR GEDYE: 

Thank you.  Mr Rabbitts?

MR RABBITTS:
I’d say I think I agree with both my colleagues here.  The other thing to add is there is lots of precedent overseas of large water suppliers and who are still in contact with their customers and their communities who are not part of council.  Immediate one that springs to mind is Thames Water that feeds, I don’t know, 20 million people and has countless councils, local councils, that it has to deal with in London and in the greater London region, so I think it can work and I think we just probably need to look overseas and see what works over there and what doesn’t and how they maintain that community engagement.

MR GEDYE: 

You see one compensating factor as the proposition that a dedicated supplier frequently has a customer relationship with its consumers and through that direct customer relationship it is, in fact, better placed to cater for their needs?

MR RABBITTS:

Yes.  Certainly my experience is that they are more focused on the needs of the community rather than the wants of the community that might – I shouldn't be rude there – might be more politically motivated shall we say. 

MR GEDYE: 

Dr Deere?

DR DEERE:
I think from my experience it's regional so where you’ve got, as you said example, the Thames water example, lots of people in close proximity there’s quite good connectivity.  Where you’ve got communities relatively physically isolated there is likely to be very strong distrust of an entity perceived to be a long way away and so the politics of water tends to mean that very often those communities want to have most of the services including water and waste water managed by their local council and the other thing is a lot of the councils there is a lot of cross-subsidy, I suppose, between the water and other services and taken as a part is a complex difficult process, it takes many years to do it.  So it will be difficult politically to take particularly reasonably sized centres that are quite remote from other centres and say, “Now your water is going to be managed by a water utility elsewhere.”  There will be opposition to that politically which means it will take a long time to make that change.  So it's what I've seen so far where that has been attempted, often people back off, they just find it politically too difficult to do and so those communities seem to want – they seem to want to have ownership of their local council, ownership of their own water supply, for that sort of personal and political reasons and that is important because what it means is if you want to look at any kind of reform or any kind of change you wouldn't want to hold up the technical reforms, the technical changes in the standards and so-on, waiting for some kind of organisational change because you could be talking five to 10 years to get an organisational change realistically and so I would focus on the technical aspects of your Inquiry, the technical issues separate to any of the broader organisational issues just because the technical ones can be resolved by continuous improvement, ongoing processes, whereas organisational change would require probably multiple election cycles 'til you could get it through.

MR WILSON:

Or dictate.

DR DEERE:

Or dictate, yes.  I mean, with the example in Victoria, for example, we had Jeff Kennett as the premier in Victoria at the time who was a very powerful politician, was able to sell up all the small regional water utilities from the councils.  Very few political leaders have had the political support to enable them to do something as radical as that and stay in power.  So a dictator or close to it, to get it done quickly and I think and that’s my technical – I'm interested in the technical side of it, I wouldn't want to see the technical improvements delayed while there is a political debate that could take five to 10 years about organisational structure.  I think they are separate issues and in the meantime just focus on the standard and technical issues while that debate takes place.

MR WILSON:

But Dr Deere, if you can't build the capacity with the existing organisational structure, you will never get the technical upgrade.

DR DEERE:

That’s right and that should emerge.  So if the Standards required certain things to be in place, then where that critical cut-off point is for capacity, that should become obvious and so that should emerge and that’s, as I say, we’ve seen that in areas where the big utilities have been asked to take control of a number of smaller entities and they often left the intermediate-size entities as they are because they do have that capacity.  So they have to report on a whole range of asset management, water quality management, environmental management criteria.  If they meet those criteria, they’re allowed to keep running the water supply from the council.  If they don’t meet those criteria, then essentially there is a step-in right and they can lose that.

MR WILSON:

So it's a disclosure regime effectively?

DR DEERE:

Yes the examples I am thinking of, they talk about for example, best practice reporting in the New South Wales regulatory system for example.  The councils, the small councils can still meet those standards as per the inspectorate’s view and assessments; they can continue.  Where they haven’t been able to, as you mentioned Mid Coast Water, they have then gone through either a council owned entity with similar jurisdictions, a state entity that has taken over.  It takes a long time to make those changes and if you rush the changes, you are in danger of causing problems by causing water quality problems because of the change you have created.

MR WILSON:
Dr Deere you talked about the small regional entities in Victoria.  By New Zealand standards they are actually very big.  I mean the minimum I think from memory is in the order of 150,000.

DR DEERE:
They have got quite major centres at the heart of them.  So what Victoria has done is find the major centres, just by far the most population dense part of Australia so I suppose it is a bit like the British model, they tried to make that to have independent water utilities covering fairly reasonably large populations and areas.

MR WILSON:
The other question I will ask of you is that you talked about local communities wanting control.  There is a piece of research that I have read that says that communities want control when they are not getting what they regard as the appropriate level of service.  Once they are getting the appropriate levels of service they don’t really care about control.  Do you have a comment on that and is the reason that they are still worried about control, in that they are not getting the appropriate levels of service?

DR DEERE:
I suppose if you are a community member I suppose you are right but when there has been attempts to amalgamate or attempts to remove certain services such as water from the councils, there has been strong political opposition and political opposition to that as a fear of takeover, a fear of losing influence where they know they can influence their local council because they have quite a direct connection.  They are afraid of a big city many hours flight or drive away, taking over but I guess you are right, if the service turned out to be fine, the public would soon lose interest.

MR WILSON:
Because I think that has been the Scottish experience.  The island and highland communities are inordinately remote and yet they are getting exactly the same service as you get in Edinburgh or Glasgow.

MR GEDYE:
Dr Fricker finally, can you comment please on the proposition that local councils are better connected to their communities and therefore should continue to supply drinking water?

DR FRICKER:

No I don’t think that is necessarily the case and what I have seen is that when larger entities have been established to manage water supply, they often have some form of community liaison and are active in the community anyway.  And so in some respects I would say the service has improved and what I have also seen is that councils, whether it be in New Zealand or elsewhere, are loath to lose water supply because of the revenue, the revenue stream that that generates.

MR GEDYE:
If and to the extent the connection with community meant that there is a fairer competition for funds as between roading and parks and libraries and swimming pools, what would you say to that as a reason?

DR FRICKER:
Well it is a good reason to take water completely because it is a very different entity.  It is something that everybody needs, everybody consumes and it makes somebody sick ever day, in every country around the world so it needs to be run by experts.  And not, as we are seeing, and is what quite clearly happens where water is supplied by councils that is affected by politics and so politicians will make decisions based on their ability to be re-elected as opposed to water quality.  What I have seen is when, in almost every situation where water supply has been centralised or at least regionalised, is that compliance with standards has improved and in New Zealand compliance with standards really is pretty poor.

JUSTICE STEVENS:
We are making reasonable progress.  Will you move on?

MR GEDYE:
Yes I think we will go to accountability next in connection with this.

INQUIRY ADJOURNS:

3.41 PM

INQUIRY RESUMES:
3.58 pm

JUSTICE STEVENS:
Yes, Mr Gedye.  How do you want to proceed with the timetabling of the remaining items?

MR GEDYE:
By looking at the time available, I propose that we leave the DW regulator and role of Ministry of Health issues until tomorrow morning and that we spend the rest of day finishing off accountability and transparency of suppliers and dedicated water supply entities, the two things really interlink.

JUSTICE STEVENS:
Very good.  So aim to finish as soon after 5.00 as possible?

MR GEDYE:
Yes, I would have thought we could do that easily.

JUSTICE STEVENS:
And let me just check with the Panel members.  That means coming back in the morning.  Does that cause a problem any of you.

NO PROBLEM RAISED

JUSTICE STEVENS:
No.  A 9 o’clock start, does that cause a problem?

NO PROBLEM RAISED

JUSTICE STEVENS:
No.  All right.  And counsel?

MS CASEY:
Sorry, Sir, just from me, for Water New Zealand, we intended to have me present throughout the issues that we've discussed, including the closure of the issues today.  Then I'm not actually going to be here until Friday.  You got that message, yes, thank you, Sir.

JUSTICE STEVENS:
Mr Cairncross has passed that message on.  You are excused.

MS CASEY:
Thank you, Sir.

JUSTICE STEVENS:
And we will expect you back on Friday.

MS CASEY:
Friday.  So I will have to leave just before 5.00 so excuse me if you're in talking mode, Mr Gedye.  Thank you.

JUSTICE STEVENS:
Full flight.  Thank you.

MR MATHESON:
That’s fine, thank you, Sir.

MS ARAPERE:
9.00 am is fine for us, Sir.

MS RIDDER: 

No issue, thank you, Sir.

JUSTICE STEVENS:
Wonderful, thank you.  Mr Gedye? 

MR GEDYE:
Can I ask the Panel to comment on the respective accountability of a District Council and a dedicated water entity respectively.  I’m not sure which end we're starting at.  They're both pointing at each other.  Dr Fricker?

DR FRICKER:
I’m not sure I quite understand what it is you're driving at.

MR GEDYE:
Well, do you accept that it's desirable that a water supplier be accountable in a meaningful and effective way?

DR FRICKER:
Yes, irrespective of whether they're a single purpose entity or a District Council.

MR GEDYE:
Do you see a difference in the effective accountability of a District Council versus a dedicated water entity, a water company?

DR FRICKER:
The only real difference I see actually is in across an area in that the District Council be accountable for a very small area for whatever, meeting Standards I guess, but it should go beyond that whereas a dedicated entity would be ensuring that that was occurring over a greater area but the level of accountability should be the same, as should the level of service.  I personally think that the level of service generally would be better from a single purpose entity.

MR GEDYE:
All right.  Dr Deere?

DR DEERE:
I think there's sort of pros and cons, so there's less distractions for the single purpose entity.  They're focused on water whereas the multi-purpose entity there are sometimes some cross-benefits.  So for example the multi-purpose entity might be responsible for other aspects of health management, plumbing controls, what buildings can be built where in the catchment through the reticulation system, roads, pipes, they're responsible for the infrastructure at large.  There's sometimes some cross-benefits between them.  So I think there's pros and cons of either model.  So the Councils that do a good job on water supply point out that for example they decide where the pipes get laid with the bigger picture of planning in mind, they decide where development can happen, the catchments, because they can then control the catchments under their development consent powers, whereas a single-purpose water utility is hands-off from that, has less influence on those other things and so there's, I think, pros and cons with both.

MR GEDYE:
Can I put a specific aspect of this, that some submitters have said that accountability should be through the ballot box and that counsellors, elected counsellors are the best way of having accountability.  Others have said the opposite, which is that a board of directors is always going to be more accountable compared to the vagaries of electoral accountability.  Comment?

DR DEERE:
I think in terms of legal accountability for, you know, duty of care, I’m not sure it makes much difference.  In terms of accountability to a community, it is likely that a locally-based Council have more direct feel.  It's their friends and family in the community they see every day as distinct from somebody remote.  So then if you're going to have a centralised entity, you'd have to find some mechanism to pass that sort of democratic accountability through and that would be more challenging but it could still be done.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
I think there's a huge difference.  In New Zealand at the moment, I don’t believe we have any accountability in water treatment, water supply.  The counsellors who make the ultimate decision, with one or two notable exceptions where we have a board of directors, the, I think it's, somebody will have to correct me, I think it's the Local Government Act which exempts counsellors from their responsibilities and if there is any responsibility, it's at a water supplier level.  It's not at an individual level, so for example, what happened in Christchurch just after the event here, where I think it was the Medical Officer of Health asked Alistair Humphrey write to the Three Waters Manager and said, you know, you have 80,000 people in North Christchurch who are getting water from unsecure bores.  Can you tell me that it's safe to drink and so the water manager there put in chlorination, went to the Council and said, I've had this letter, the bore is not safe to drink, I've put the chlorination gear in, can I turn it on and unanimously the counsellors voted no and that was three weeks before the Local Government election.  Now, that sort of behaviour does not show any accountability.

MR GEDYE:
Can you contrast that with a senior manager putting a paper to a board of directors saying on health and medical and science bases, I recommend that you chlorinate?  Do you think a board of directors would act differently?

MR RABBITTS:

I think the board of directors would say, “Why aren’t you chlorinating already?”  I think their question would be very different, “What do you mean, you haven't started already?”  That would be their question.  I think the level of accountability we have where a local Government is in charge of the water supply here is nil in terms of the ultimate decision makers.  I think if you look at Watercare which has a board of directors, I am not sure how Wellington Water is set up, but I am guessing it has got some form of governance panel, I think the level of accountability to the board at Watercare is quite considerably different.  They would be the same accountabilities they would have under New Zealand law for a board of directors. 

MR GEDYE: 

Thank you.  Dr Nokes, do you feel able to comment on this?

DR NOKES:

Not to a great extent, I am afraid.  I mean, I can see the points made by my colleagues certainly in terms of the political influence that a district council or some other local authority has to face, but and I would expect it to be less of a problem in a single entity, but other than that I can't make further comment. 

JUSTICE STEVENS:
Is the risk, Dr Nokes, that public health concerns tend to get underestimated in a political environment?

DR NOKES:

I suspect they get diluted by other considerations.

JUSTICE STEVENS:

They get what?

DR NOKES:

Diluted.

JUSTICE STEVENS:

Diluted, yes.

DR NOKES:

Yes.

MR GEDYE: 

Mr Graham?

MR GRAHAM:

I guess the benefit of a single entity is that whatever your accountability or transparency is, it is consistent across a larger geographical area and one of the issues or problems I think with the current setup with local authorities is that your accountability and your transparency is potentially different in 67-odd jurisdictions.  So in terms of the accountability and transparency, one of the benefits is that you are going to get some level of consistency and I think inconsistency is a wider issue across the whole industry and a whole bunch of other things as well.

JUSTICE STEVENS:

Consistency of what?

MR GRAHAM:

In this case, accountability.  So your accountability is consistent with a larger entity, but in a wider context consistency in terms of all the things we have talked about, you know, whether it is managing risk or competency or, you know, ways of doing things as well.  But in this context with both those two things, accountability and transparency, consistency must be a good thing across a wider geographic area.

MR GEDYE: 

Thank you.  My next question may not be amenable to answer by the overseas experts, but can I just try the panel.

JUSTICE STEVENS:

Try it with Mr Rabbitts first because he never gets to start.

MR GEDYE: 

Okay, well –

MR RABBITTS:

Thank you, I think.

MR GEDYE: 

We’ll start in the middle and the Crown fact papers helpfully set out a whole series of accountability provisions for Local Government entitles under the Local Government Act and I don’t need to take you through these in detail, but they include things like long-term plans, annual plans, annual reports, pre‑election reports, consultation principles and so-on and there is a raft of accountability provisions and in addition there are things like the Auditor General’s rights and there is a whole matrix of accountability provisions.  My question for those on the panel who are familiar with New Zealand conditions is how effective do you think all those provisions have been in terms of making district council water suppliers accountable in an effective way for the supply of safe water?  Mr Rabbits.

MR RABBITTS:

I think just a list of statutes and things you quoted there is confusing.  I think the number of, the level of accountabilities and where they all sit is – it doesn’t make any sense to me in the sense that surely it is really simple in terms of water supply that the accountability is to deliver safe drinking water to the community and if you are not doing that then does it matter whether it sits in the Local Government Act or the Water Health Amendment Act or whichever Act it sits in, it's just it's a very confused set of arrangements, I think. In terms of practically, given the number of incidents we have had in New Zealand since 2007 when the Health Drinking (Amendment) Act became law, it is really interesting that we haven’t had one prosecution under that Act considering the state of our water supplies in this country.  

MR GEDYE:
Under the Health Act they have non-compliance orders.  Are you aware of any of those having been issued?

MR RABBITTS:

I am not aware of one non-compliance order.

MR GEDYE:
And indeed the Crown fact paper said that there has been no non-compliance issue?

MR RABBITTS:
Isn’t that a worry?

MR GEDYE:
Say again?

MR RABBITTS:
Isn’t that a worry?

JUSTICE STEVENS:
Mr Rabbitts, doesn’t the true measure of accountability depend on the degree to which the public are truly informed about relevant risks?

DR RABBITTS:
I don’t think accountability should be left to the public.  It is left to the public through the ballot box at the moment and the problem is the accountability that is there is not necessarily what the public see when they go and vote.  I don’t want to get into any specifics for sure but I feel that where we have an incident and we see no political repercussions, the public clearly haven’t related one to the other so there is no accountability.  The ballot box is not a good place for accountability.

MR GEDYE:
Just while we are with you Mr Rabbitts.  You comment on the current local government regime for accountability and principle five of Professor Hrudey that operators should maintain a personal sense of responsibility.  Do you think that the current New Zealand system for accountability fosters a personal sense of responsibility?

DR RABBITTS:
I don’t think it does at all.  What I would say is I think that most of the operators that I have met and worked with over the last 20 years are people who really care about what they do.  Now they might not all be as expert as they need to be but none of them are trying to make the situation worse; they are all trying to make the situation better and I think they all do take accountability.  I don’t think they are necessarily aware of how big that responsibility is.  

MR GEDYE:
Mr Graham, you are the other panel member, probably more familiar with New Zealand conditions in the industry.  Comment on accountability under the current local government regime?

MR GRAHAM:

I am not really qualified to talk about it in terms of the LTPs and those other matters.  I am not a planner and I don’t have a full understanding of those measures.  I see bits and pieces of it.  One of the problems I would raise is that we write Water Safety Plans, we have improvement schedules and I am aware that those improvements often don’t get into long  term plans or other council planning and documents and systems and the like.  So I mean it is a bit of an aside but in terms of accountability.  The only thing that I would say about it is that the evidence suggests to me that it is not working and I say that because I am working with many local authorities with water suppliers that don’t comply with the standards, that don’t have Protozoa barriers, that are carrying unacceptable levels of risk and we have been required to do that for quite some time.  And so without pointing the finger and I am not going to do that, it just suggests to me that that is not working.  On the other matter that was raised there about – was it principle 5 of Steve Frudey there, is I would agree with Ian, you know, what I see with New Zealand operators and I see a lot of them, they really do have a sense of the importance of what they do and so at that level there is a high level of accountability.  Whether that is further up in an organisation or not, and while operators may not always have the level of knowledge that I think they require, certainly their hearts are in the right place.

MR WILSON:
But the problem Mr Graham is if they can’t get the money and the resources to address problems that they identify, then they can only do their best but it might not be good enough.

MR GRAHAM:
That’s true and that’s why I say higher up in the organisation.  I mean it's a common situation that I encounter where I say to a water supply manager often or supervisor, “You need to do this and this and this at this water supply,” and they’ll say, “We've been trying to get the funding to do that for a long time,” or other situations where they say, “We've raised what we consider to be an unacceptable level of risk with the chief executive or often with counsellors,” and they're asked, “How likely is that to happen?” and the response is, “Well, it's not highly likely but it would be catastrophic,” and the not highly likely is interpreted as it's not going to happen, it's never going to happen.

JUSTICE STEVENS ADDRESSES MR GRAHAM:
Q. On their watch?

A. Sorry?

Q. On their watch.

A. On their watch, yes.

Q. And therefore the funds are not allocated and the risks that the operators have diligently put into the Water Safety Plan do not get attended to?

A. That’s exactly right and so that’s exactly right and I just don’t know enough about local authorities and how they work to answer that question of accountability, except to say that the evidence that I see and that fact that we are having, you know, we've had two major outbreaks in four years and we're having much smaller outbreaks on a regular basis, and the fact that I'm aware of water supplies for example that are using abstracted – I'll give you an example.  Abstracting water from two bores 16 metres deep in a paddock full of cows and the bore heads are in chambers below ground in an area that’s highly at risk of flooding and there's no treatment, absolutely no treatment on that supply and I just ask, you know, what level of accountability does the local authority have around that supply?  It's a disaster waiting to happen and there's numerous of those situations.

Q. Could I ask, and you do not need to give specifics, but with the Councils for whom you have been consulting, do they have audit and risk committees?

A. Presumably.

Q. Presumably?

A. Yeah.

Q. These concerns that you and/or water operators have about capital funding to meet risks, actually get to the audit and risk committees?

A. I think in some cases, yes, in other cases, no.  And the reason I say that is because they only get elevated up the food chain if the people who are operating the supply and managing the supply understand those risks and in many circumstances, they don’t.  In many circumstances I'm surprised at the lack of understanding of risks to public health and I mean many people think, many engineers, and no disrespect to engineers, a lot of people that work in water supplies think that water is about continuity of supply and it's about pumps and pipes and tanks and getting water over here and over there and it's quantity and all that kind of thing and the public health equation in there is secondary. It's, you know, there's – and it should be primary.  It should be absolutely be primary.

Q. So as Mr Rabbitts said, that public health risk is diluted?

A. It is.

Q. To a point where it is not really being taken into account.

A. Only because people don’t understand what the risk is.

MR WILSON:
From what I understand, when they do think about risk, what you are saying, from what I understand you are saying, is that they tend to concentrate on the probability part of the risk formula, not on the consequence part of the formula.  Is that fair comment?

MR GRAHAM:
That’s a very fair comment.  That's very correct and if the probability part is low enough for them to live with, then they prioritise something else.

DR POUTASI:
And in those examples that you are thinking of, do you see evidence of the regulator inaction?

MR GRAHAM:
Yes, I do.  Yes, I do and I think that, I think the drinking water assessors find themselves in a very difficult position where they are aware of these things, they are aware of these situations and they raise it with water suppliers and water supply managers but it's often very difficult for them to get traction.  I mean my experience with drinking water assessors is that they do a very good job, they are very good people and they are committed to what they are doing and it is another question, I know, but the examples I give you, the drinking water assessors know that those are real situations and they know they are real risks and they do raise t hem with question but if they raise them with council they only interact with council at the water supply manager level.

JUSTICE STEVENS:
So they are not getting up to the Chief Executive level or to the level of council?

MR GRAHAM:
No they don’t.

MR WILSON:
But they do have an option of issuing an enforcement order – a compliance order and for a range of reasons, have chosen nationally never to do so.

MR GRAHAM:
That’s correct.

MR GEDYE:
Do any other members of the panel want to comment on that issue about the current New Zealand local government regime versus the effective real accountability?

JUSTICE STEVENS:
I would like to ask Dr Fricker in the light of the evidence that we have received; for example from both Mr Rabbitts and Mr Graham.  Are there concerns that overseas would be acceptable?

DR FRICKER:
Generally not acceptable.  I think a lot of the accountability issues are because of the regulatory processes here I New Zealand and this “softly softly” approach and let’s not tell anybody off too much.

JUSTICE STEVENS:
Or at all.

DR FRICKER:
Or at all.  And I think with this current system of regulation I New Zealand, it wouldn’t matter if it was council or private, board of directors private approach really, I don’t think that would have a massive influence because there is no impact on either of them.  If the regulator is deemed as it should be, where you have standards, you have to meet them and if you don’t, then there are consequences, then I think without doubt, an organisation with a board of directors or something similar would be much more accountable and that is the situation in the UK.

JUSTICE STEVENS:
Just pause there.  So that in terms of going back to what Dr Deere was speaking about, that maybe outcomes from this Inquiry need to be prioritised to those that could be implemented properly.  I mean one way, one factor that could be implemented promptly, is to enforce the law.

DR FRICKER:
Yes.

JUSTICE STEVENS:
And it doesn’t need the law to change, it just needs attitudes and whatever is holding up the ability of the Drinking Water Assessors and those that are responsible for either issuing compliance orders or prosecuting, to get on and do it.  

DR FRICKER:
Yes but I do think in some areas in New Zealand the Drinking Water Assessors lack the knowledge to be able to enforce standards.  I am not saying that is across New Zealand but certainly in some areas that is the case.  And it’s not their fault.

JUSTICE STEVENS:
No, no and I don’t think Mr Graham was saying it is their fault.  He is saying they are doing their best.  

DR FRICKER:
It is maybe 10 or 20% of their job, they are not dedicated to water and that is not a good situation.

JUSTICE STEVENS:
So systemically there are real problems that you as an international expert, can see?

DR FRICKER:
Yes.

JUSTICE STEVENS:
With both the nature of the system and its implementation?

DR FRICKER:
Both.

JUSTICE STEVENS:
Now I know my colleague wants to say something but I just want Dr Deere, do you agree with that assessment?

DR DEERE:
I do and there is also a half-way house which I have seen applied recently in another jurisdiction where they just started publishing water transgressions, E.coli transgressions, boil water outbreaks, on the Health Department’s internet site and so then suddenly the councillors and the councils and the water utilities, whether they are private, public, or whatever they are would be publically humiliated and the point of that was to say at least your accountable to the public then whereas in the past the culture tended to be just not cause undue concern and let's not sensationalise this, just keep it a bit covered up.  They’ve moved to a sort of fining approach but to a public almost humiliation approach and that’s causing people to be much more diligent because they don’t want to get on that bad side.  But there's other ways you can do that.

MR WILSON:
I think that is called “name and shame”.

DR DEERE:
Correct.

MR WILSON:
And in fact it is not uncommon in a proper disclosure regime that can drive change in its own way.  Dr Fricker, I just was curious in a comment you made before that you did not think it mattered whether or not counsellors or boards of directors of a company were making the decision if there was not consequence.  My only comment would be that company directors are subject to the Companies Act in the liability strictures of the Companies Act, which does tend to focus your mind compared to some more for electoral, you know, ballot box.

DR FRICKER:
Yeah, I would accept that.  I guess my point was that the regulatory regime here is not, it doesn’t generate sufficient consequence for people to be too concerned about that and it's that, I think, is the problem and incidentally, if I could just comment on what Dr Deere has just said about the name and shame thing.  In the UK and in Ireland, every year the regulatory authorities publish who they’ve prosecuted and why and what enforcement action they’ve taken and why and whether the utility has responded to that enforcement action.  So that’s there on their website each year.  Of course, it would be a very short section of the website in New Zealand.

MR GEDYE:
Although New Zealand’s annual report does show that there's non-compliance by Council I think.

MR WILSON:
By water suppliers.

MR GEDYE:
By a water supplier.  That’s a pretty high level and generic form of non‑compliance reporting.

DR FRICKER:
But much of that non-compliance is we didn’t sample and that’s just unacceptable.  Internationally that would be unacceptable.

JUSTICE STEVENS:
But Dr Fricker’s point is that the next stage has never been reached.  The prosecution stage has never been reached.  So in essence, there is no naming or shaming.  Nothing.  There is nothing and in fact there is a policy against it because the DWAs are told to go softly softly.

DR FRICKER:
Well, that’s clearly the case and so it really means that Standards are not Standards.  So they're still voluntary.

MR GEDYE:
We'll come to regulation tomorrow as a point.

JUSTICE STEVENS:
Of course, but in a sense you cannot look at this question of accountability and transparency without the wider question.  So, thank you, Mr Gedye.

MR GEDYE:
Can I just return to the benefits of special purpose entity perhaps to conclude, coming back from accountability which is only one of many potential benefits?  Can I ask the Panel to summarise at this point whether the potential benefits are sufficient to overcome what has been steadfast resistance to the creation of a dedicated entity in New Zealand over many years?  See for example Local Government New Zealand’s submission to the Inquiry.  I think it's reasonable to say that’s a steadfast resistance to the idea of a special purpose entity.  Can I just ask you to comment generally now on whether you think the time has come where the benefits clearly outweigh the reasons for resisting it?  Mr Graham?

MR GRAHAM:
Yes, I think the time has come.  I've no doubt about that.  I think it came quite a long time ago and I just go back to my point about complexity and it's unrealistic to expect a small local authority with three or four or five water supplies, relatively small water supplies to understand the 160-odd page of the Drinking Water Standards there don’t – aren’t the standard – they’re just the part that tells you –

MR GEDYE:
Guidelines, too.

MR GRAHAM:
- how you comply with MAVs and it is just illogical that we have got 67-odd entities grappling with the same problem or maybe only 60 of them are grappling with it.  It doesn’t make sense to have those numerous issues and problems being grappled with by so many small entities.  You know, maybe it is better that one big entity grapples with them, I don’t know, but the thing about it is that you could say, well, the Standards are an issue.  I mean, I see it on a daily basis when I’m working with water suppliers.  Whether it's the Standards, whether it's managing risk, whether it's trying to figure out how they’re going to fund a particular – whether it's responding to a treatment plant failure, whether it's trying to find an operator to cover while someone’s on leave or someone’s unwell or someone wants to go on training, whether it's getting operators or people up to a necessary level of training.  Yeah, the time has come and the reality is that if there isn't a change it is only a matter of time before we are back here asking the same question in response to another outbreak, I have got no doubt about that.

MR GEDYE: 

Thank you.  Dr Nokes?
DR NOKES:

Certainly in the past, small suppliers have been the ones that have had the most difficulty in managing to meet the requirements of the Standards.  Certainly I think that if change as a result of the Inquiry come about along the lines that we have been discussing in terms of perhaps requirements for mandatory treatment.  In addition to issues regarding expertise within the small systems, there is going to need to be some way of providing resources for small suppliers that allows them to meet the modified requirements of the standards, so I think yes, the time has come that either a single entity or certainly glomerations of organisations to allow funding and support of smaller suppliers is necessary. 

MR GEDYE: 

But if you have agglomerated people in a region, I don’t know, say Hawke's Bay, do you think the people of the small communities of Central Hawke's Bay or Wairoa would be better off in terms of resources, costing, management and so-on if they were part of, say, a Hawke's Bay water company?  I use that example only hypothetically, of course.

JUSTICE STEVENS:

If it were to be the case.

DR NOKES:

I think coming back to the points that were made earlier in terms of needing to have a relatively large population base or a large centre around which the glomerations may occur, whether the Hawke's Bay has sufficient to be able to allow that to work, I don’t know.  I am just saying that one organisation for the whole of the company may not necessarily be the only solution.

MR WILSON:

So Dr Nokes, can I paraphrase your answer as saying you’re not sure that Hawke's Bay is big enough?

DR NOKES:

I don’t know enough about the resources within – the local council resources within Hawke's Bay to be able to say for sure that Hawke's Bay was sufficiently large enough.

MR WILSON:

But that’s an interesting comment because if they’re not big enough collectively, how on earth can they be big enough individually?

DR NOKES:

I wasn’t suggesting that they would be – sorry, I wasn’t suggesting that they be big enough individually, it is a question of whether Hawke's Bay by itself or whether it might need to merge with, I don’t know, Rotorua District or Taupo or wherever.

MR GEDYE: 

Mr Rabbitts, tell us how you would agglomerate?

MR RABBITTS:

I think that if you look at New Zealand as a whole, there are too many low-density councils with huge areas, lots of supplies and very low populations that if you looked at it from say – if you look at North Island, if you said North Island north of Taupo there’s one, south of Taupo there’s two and South Island.  I think South Island would struggle because there is a lot of supplies down there that need – would need the support out of Auckland, need the funding based out of Auckland and it think you run the risk, if you have got regional entities, that at some stage they’re going to run out of money, as they found out in Scotland.  You know, that was quite clear in my mind that they got to the stage where they went, “Well, we’ve got three and actually we need one to get the level of experience and expertise that we need in the industry, we need one because we need that funding cross-subsidy.  We need one because it just provides a better government’s model so I think I would definitely be looking at a single entity; taking Dr Fricker’s point about maybe learning to walk before we can run in terms of maybe smaller entities to start with.  I think the problem and it was no surprise to see local government New Zealand’s submissions in that way.  I was a little disappointed with a lot of the submissions from government, at all levels, that they were all were trying to fix the problem with what we have rather than taking a step back and saying, what’s the right way of doing this?  What is the right delivery method for water services and also regulation.

MR GEDYE:
What insights do you have in the resistance that has been experienced?  For example the Waikato Region, has been trying and trying for a long time and simply cannot consummate what you might have thought was quite a natural agglomeration of quite a smaller ones with Hamilton and I think Mr Wilson might help me out as to how it is working.  But why is it so hard in an obvious situation where a whole lot of small entities should combine to make a viable entity?

DR RABBITTS:
It is still a very political question.  You have still got local body politics involved in making these decisions and whilst it might be clearly logical and obvious to those of us in the industry what should happen, the difficulty becomes on whether who is going to own the assets, what the mechanics of how it is going to work are rather than looking at – taking the step back and saying, what’s the right vehicle and how do we make that happen.  There is too much going on with I guess election cycles.

MR GEDYE:
Dr Deere, do you have any insights, particularly from Australia?

DR DEERE:
I think you have really made the point well that politics means these changes are slow.  This is why I think it is right to have a two-phase approach to do things we can do now with the current structure, while separately the process that is undertaken, as Dr Nokes says, to look at the different options and different structures and what is certain now is that very small – you talk about being two and a half thousand odd supplies, there are going to be supplies of commonsense as are too small to stand alone, whether they are council or private or public, they are just going to have to come under the umbrella to meet a modern standard of water safety.  Then there will be the likes of Auckland that are clearly of a good capacity and then the inbetween is where the uncertainty is as to where you draw the line.  That is the harder part, I mean that takes a long time to resolve, even just from first principles, let alone politically and I have seen all kinds of – every state and territory in Australia – there is eight of them, have a different model and there are political historical reasons for  that.  There are hybrid models within the same state and territory, there is different parts and there is a lot of political, complex reasons.  Any model can be made to work well or made to fail but I think it would require a due process to be gone through with sensitivity to the real politics that is there.

DR FRICKER:
Just a couple of points I think.  I think consistency is the most important thing from my perspective, that there would be some degree of consistency applied for provision of safe drinking water and an example might be here in this very region where Hastings are treating their groundwater as non secure and Napier is saying no it’s fine, we don’t need to treat it.  That makes absolutely no sense and I can think of no water professional that would actually agree with that kind of concept.  I think the other thing is to say that both internationally and here in New Zealand that moving towards a single purpose entity has improved compliance levels.  It has improved the aesthetics of the water, that is in taste and odour and colour.  Papakura no longer has brown water so that’s been quite a step forward and the level of expertise in single-purpose entities is just an order of magnitude higher than it is in a council-based regime.

MR GEDYE: 

I’m not sure the question of cost-savings has been commented on adequately either, can you comment on cost saving?

DR FRICKER:
I can and what I would say is that there are without doubt economies of scale.  For example, closure of a number of small treatment plants that would be expensive to upgrade and supplying from existing plants.  I think most of the savings that I have seen made where there has been a movement from small regional councils or small district councils looking after the water to single‑purpose entities, the savings have really been reinvested into infrastructure because that is another thing that is remarkably necessary in New Zealand.  The investment generally in the water infrastructure in New Zealand has been poor. 

JUSTICE STEVENS:

Why do you – do you want to elaborate on that?

DR FRICKER:

The major assets are in the ground and they are ignored until they break.  That’s –

JUSTICE STEVENS:

They get put in, they get forgotten about until a disaster happens?

DR FRICKER:

Well, to the extent that if you were to ask the majority of water suppliers where their assets are and where the maps of their assets are, they couldn't show you.  So yes, they’re put in the ground, they cost an awful lot of money and they’re forgotten about. 

MR GEDYE: 

Your Honour, that covers the issues I wanted to cover on SPE so I’m happy –

MR WILSON:

Mr Gedye, I’ve got a question probably for Drs Fricker and Deere, but do you have a view of what the optimal size customer base you want or the maximum size in terms of geographic area is optimal or is there no simple rule?

DR DEERE:

I don’t – it is hard for me to find an answer to that, but I have seen people talk about some water utilities being too big and they’ve deliberately broken them up for that reason, but it's – I suppose it's fitness of purpose and horses for courses, it is difficult to put a number on it, but there is concerns about the geographical separation as well, if they’re physically too far away, as I said, to make up accountability, so it's the size and also the locations would determine the optimal structure.

MR WILSON:

Although you yourself this morning talked about the fact that it is pretty simple these days to put an instrument in a field, stick a satellite communicator on it and monitor anywhere on the planet.

DR DEERE:

That’s been a big change, yeah, so that’s right. 

MR WILSON:

So the technology has substantially reduced a lot of that, you know, tyranny of distance?

DR DEERE:

Correct and so as you said, so for example, many of the bigger states in Australia, Western Australia has about 250 water supplies managed out of Perth and they have satellite telemetry linked systems with – if a chlorinator fails anywhere in Western Australia, they know about it and it shuts down and they can fly a Cessna out to it and get there.  So things have changed. 

MR WILSON:

So you’re telling me that any chlorinator that breaks down anywhere in the vast resources, the vast distance of Western Australia, they know about it instantly and it is automatically shut down?

DR DEERE:

The ones that has been taken over by the State Government under that water corporation model, that’s right, the position was decided some time ago that all of those water supplies had to be 24/7 monitored and with automatic shutdowns to meet the multi-barrier principle and meet the principle of having real time control of microbial risk and that was largely influenced, as Jim Graham mentioned in his submission, by the events of Walkerton and the influence of Professor Steve Hrudey who provided a good influence on what they did in Western Australia.  They decided they had too many Walkertons waiting to happen, and they had to put in the instrumentation to stop that, that was going to cost money, and so the control room in Perth can see that.

MR WILSON:

And hypothetically there could be a chlorinator within 15 kilometres of this building that we wouldn't know anything about its operation until such time as we got an adverse test result when we sampled it once a fortnight?

DR DEERE:

Yeah, at the moment a lot of the systems in New Zealand haven't yet got that level of engineering and it's, you know, it's not a significant, not a very high cost, but it's more cost so at the time, I remember when Water Corporation rolled those out, sort of 10/15 years ago, they were saying, “It's costing us sometimes a $1 million for one chlorinator to put in the duty and stand-by dosing pumps, to put in the telemetry, the telephone or satellite links back to base,” but they are prepared to do it because they wanted – they didn't want to have this issue that Mr Graham talked about low likelihood but high consequence events.  When you’ve got 250 water supplies, low likelihood is times 250, it suddenly becomes realistic, so they decided to avoid it.

MR WILSON:
And the good people of Perth are contributing to the cost of that under a network pricing arrangement?

DR DEERE:
Correct, subsidised entirely by Perth but because Perth’s a big city, it's a very small or marginal additional cost.  It's not noticed by a population of that scale to have a few extra chlorinators out there.  It's not a significant cost under that arrangement.  So the cost-sharing can be done either by the same water corporation as Western Australia does it or somebody, as other States do it, they use the water dividend from the big cities to subsidise the smaller towns through other entities but they're very, certainly the very small supplies cannot meet the current Standards of multiple barrier 24/7 control of risk and high‑end bespoke risk assessment on their own.  They're going to have to do it with a, either under the custodianship of a larger entity or with very strong support from the District Health Board or some other party.

JUSTICE STEVENS:
Dr Fricker, any response?

DR FRICKER:
I think population size is really an irrelevance.  I think it's, you can go as large as you like.  Certainly within New Zealand, there's not a population constraint there.  As Dr Deere has pointed out, with the advances in technology these days, I don’t see that there's any reason that you couldn't have a single purpose entity covering the whole of New Zealand.  Without doubt, there would be regional managers or whatever to run that.  That’s the same kind of model that you have in the UK, for example, still in Scotland and the larger utilities in England, there are regional managers that look after a certain number of treatment plants but I guess the, you know, the question is pointed towards New Zealand, is the area too large or the population to large and my answer to that is no, neither of those are too large to handle.  The geographical area would be more of a challenge because of the technology installation that would be required but population is certainly not a problem at all.

JUSTICE STEVENS:
What aspect of the geography?

DR FRICKER:
Well, just because you have so many small supplies, then the installation of technology to monitor performance would be expensive to, not only to monitor but then to support because you’ve got to get people out there to deal with it.  You know, many of these supplies are not monitored and there is no cost to supplying that water because they're not doing anything.

JUSTICE STEVENS:
Thank you.  Did you have anything further, Dr Poutasi?

DR POUTASI:
No.

JUSTICE STEVENS:
Have you got any more questions?

MR GEDYE:
No, thank you, Sir.

JUSTICE STEVENS:
Thank you.  Ms Casey?

MS CASEY:
Nothing, thank you.

JUSTICE STEVENS:
Thank you.  Ms Atkins?

MS ATKINS:
No, thank you, Sir.

JUSTICE STEVENS:
Yes, Mr Matheson?

MR MATHESON:
No, thank you, Sir.

JUSTICE STEVENS:
Ms Butler?

MS BUTLER:
Yes, Sir.  Ms Butler for the whole of the Crown, in particular the Department of Internal Affairs.  This is a question for Dr Fricker.  It relates to the discussion before the break on transparency and accountability.  In that discussion, there was reference to Water Care and Scottish Water.  Isn't it correct that the Local Government Structural Reform was required to give effect to Water Care and Scottish Water?

DR FRICKER:
I am unable to answer that question.

JUSTICE STEVENS:
Probably a legal matter that you can make submissions on.

MS BUTLER ADDRESSES DR FRICKER:
Q. Thank you, Sir.  Dr Fricker, is it correct that those two structures provide water and wastewater services?

A. It is correct.

Q. Also in that session, there were comments on how or whether a local authority was better connected to a community.  Dr Fricker, in your comments on community, did you include iwi?

A. Did I include, I'm sorry?

Q. Iwi?

A. I'm not familiar with iwi.

Q. Do your comments extend to the situation where local authorities and/or the Crown have entered into arrangements in relation to water with iwi?

A. I'm not familiar with it so I can't answer that question.

Q. Thank you, Sir.

JUSTICE STEVENS:
Ms Ridder?

MS RIDDER: 

No, thank you, Sir.

JUSTICE STEVENS:
Very good.  Any further questions?

MR GEDYE:
Just arising out the wastewater point, could I ask the Panel very quickly, would any of you modify what you have said if a special purpose entity catered for wastewater as well as drinking water?  Dr Fricker, does it change any of your views if you have both and would you like to make any comment about the respective models?

DR FRICKER:
It doesn’t change my view really as to whether it's one or the other.  Perhaps the only thing I would say is that if you had a single purpose entity covering both, that might do an awful lot towards covering the costs of looking after the smaller supplies, since wastewater, the provision of wastewater services is significantly more expensive than the provision of drinking water services.

JUSTICE STEVENS:
So it would aid the economics driving out of economies of scale?

DR FRICKER:
Correct.

MR GEDYE:
In the UK, do you see predominantly drinking water alone or dual drinking water/wastewater?

DR FRICKER:
10 large utilities providing dual water and wastewater and around about I think 12 providing water only.

MR GEDYE:
Roughly equal?

DR FRICKER:
But the 12 are much smaller or generally smaller, so for example, within the Thames water region, which Thames supplies both drinking water and wastewater, there would be three other water-only companies within that region.  So I think they supply something like drinking water to 9,000,000 customers and wastewater services to about 14.

MR GEDYE:
Dr Deere, just very briefly, do you see any difference in all of your answers depending on whether it's dual or single?

DR DEERE:
No, other than it's normally dual and there are, as Dr Fricker says, there are examples around the world of water-only entities or water, County Councils providing water and the wastewater being provided by smaller Councils but if you look at the different provinces and states of the US, Australia, Canada, you'll find every possible connotation and variation you can think of.  So all the different models can be made to work but generally water and wastewater go together in the same entity.

MR WILSON:
Dr Deere, in Australia you have got some water, wastewater and power entities too have you not?

DR DEERE:
Correct.  So some are multi-utilities and some private and some public ones as well, yes.

JUSTICE STEVENS:
So what is it that drives whether they are together or separate or with electricity?  Is that just the leadership, the ownership and the wish to improve?

DR DEERE:
I must confess I've never been involved in an option study.  I don’t know why that it is but there are, for example, the equivalent of Wellington, bits of Canberra, it has its own little territory, it's got the power, electricity and water in the same, and wastewater all in the same entity and so why they decided to do that and neighbouring didn’t, I don’t know.

MR WILSON:
Everyone would admit that Canberra is an unusual construct.  I think even Australians.

MR GEDYE:
Do you refer to its inhabitants or?

MR WILSON:
Just a comment in terms of Dr Fricker’s comment, the water-only companies in England go back to private water companies from the days of the Victorian England, so they have been around for a very long time and were not subject to either the 74 or the 89 reforms in the UK because they were already extant.

DR FRICKER:
That’s correct, although they, some them have changed ownership since then from our colleagues across the ocean.

MR WILSON:
I think the Germans own Thames Water do they not?

DR FRICKER:
They did.  No longer.  It's now mainly Australian-owned actually.

MR GEDYE: 

Mr Rabbitts, does it matter whether you have wastewater as well?

MR RABBITTS:

I think adding waste water into the mix certainly adds to the utility.  I think it doesn’t change any of my comments.  Definitely have a single water utility, but if you have wastewater in there it allows opportunities for beneficial re-use, shall we say, of wastewater.  It also adds to funding and things like that that perhaps wouldn't be there with just a single dedicated water company. 

MR WILSON:

And Mr Rabbitts, is it fair to say there is a number of common systems that you can achieve economies of scale: SCADA telemetry, asset management, non-destructive testing, chemical dosing, you know.

MR RABBITTS:

Yes, absolutely. 

MR WILSON:

Instrumentation - you can keep going.  

JUSTICE STEVENS:

Et cetera, et cetera. 

MR RABBITTS:

Absolutely, yeah.  

MR GEDYE: 

So the potential benefits increase if you combine?

MR RABBITTS:

I believe so, yeah.

MR GEDYE: 

Dr Nokes?

DR NOKES:

I don’t think I fully understand all the implications as far as merging the wastewater and drinking water, but certainly from what has been said in terms of providing additional economies of scale then it would seem to me that would be a desirable thing and therefore wouldn't change my views. 

MR GEDYE: 

Mr Graham?

MR GRAHAM:

No, it doesn’t change my view and it probably sounds like it's good sense. 

MR GEDYE: 

The only other matter Your Honour, is to see whether there is anyone in the back of the Court from representative organisations or parties who might want to ask some questions. 

JUSTICE STEVENS:

Yes, are there any – having heard the discussions this afternoon and this morning, are there any persons who have made submissions present and would like to ask questions of the panel on the topics that we have been discussing?  A deafening silence?  No, well, at least we have asked and provided the opportunity.  Now is your chance.  Got these very talented local and international experts, so feel free to ask.  Yes?  Perhaps you could – are you Mr Watson?

MR WATSON:

Andrew Watson.

JUSTICE STEVENS:

Andrew Watson, yes.  And what is your background, Mr Watson?

MR WATSON:

I am a water supply engineer with – a water supply public health engineer with Beca.  

JUSTICE STEVENS:

Thank you.  

MR WATSON:

I didn't make a submission, is it okay if I ask a question?

JUSTICE STEVENS:

Of course.

MR WATSON:

Okay.  My question to the panel is when we talk about councils and their attitude to risk, I have noticed in the last year a real shift in councils in response to Havelock, but that didn't seem to be picked up in the comments of the panellists, so I’m curious as to why that was?

JUSTICE STEVENS:

All right, let me preface their answers by saying that the panel – the Inquiry panel is fully cognoscente of the point that you make, Mr Watson, it is a very good point, and it is illustrated in a number of ways.  First by the formation – and these are just some random examples – the formation of the Joint Working Group in this area, second, in the Canterbury area in October 2016 there was the formation of a Joint Working Group involving the councils, regional councils and health authorities and there have been a number of other initiatives that have been mentioned to us in the submissions that we have received, so if you look at those submissions on the website you will see at various points a number of those submitters have indicated that a change has been driven out of the fact that there was an outbreak, the fact that the Government set up this Inquiry and the fact that we had hearings in December, hearings in February, hearings in June and a lot of people, as we understand it and organisations within the water industry including councils, possibly some that you assist, have been monitoring the evidence, the reports, the interim reports in December and June and, indeed, the Stage 1 report that was released in May.  So the answer to your question is, yes, the Inquiry Panel is fully cognisant of the point you make but I am now going to pass your question over to the Panel.  They may have different perspectives.  Mr Gedye, do you want to –

MR GEDYE:
Mr Watson, would it be fair to say does the fact that a lot of local body water suppliers have taken a lot of improving steps alter your view on any of these issues such as the need to treat, the secure rating, or was your question aimed only at the dedicated supply issue?  The latter.  Okay, so in all of the debate we've had about a special purpose entity and accountability, what do you say, if anything about the fact that many local Councils in the last year have taken many measures to improve?  Is that a reasonable way to put it?  Dr Fricker, are you able to comment on that?

DR FRICKER:
Absolutely.  What I've noticed in the last year is that many Councils have actually started to try and identify problems that they’ve had or that they might have and what I've seen from a variety of Councils from, shall we say fairly large entities to very small, is that we're seeing now that many of groundwater supplies that have been deemed to be secure in previous years are now showing that they're in fact not secure and not secure to the extent that they are showing positive E.coli findings, which is not really a very sensitive way of determining whether a source is secure or not.  Essentially if you find E.coli in it, it absolutely is not secure.  There are other ways of doing it but there are now many many groundwater sources across New Zealand that only in the last year have those Councils identified that there's E.coli in their drinking water.

MR GEDYE:
I think the proposition is if all the Councils are lifting their game hugely, do we in fact need a special purpose entity?

DR FRICKER:
Well, then, you know, the follow on from saying that we have now this increased number of groundwater sources that are in fact not secure, means that they need to be treated and we've heard all day today about smaller entities in particular not having the expertise to be able to do that, even to the extent of not having the expertise to apply free chlorine as disinfectant, which is really not too hard a job to do but if that’s the case, and it seems to be the case because from the data we've seen from ESR that the smaller entities are certainly the ones that have the poorest level of compliance, then there is a need, because I don’t think that there really is, there is anything in New Zealand that offers the opportunity to prioritise what sources should be treated, what sources, where you might combine a source for several communities, what's appropriate treatment.  I think the single purpose entity addresses all of those issues in a way that engineering companies would not do.

MR GEDYE:
Would another way of putting that be that although there may be a lifting of the game and a heightened awareness, you don’t think that’s sufficient and that the system needs changing?

DR FRICKER:
That would be a reasonable way of saying it.  I think I’d add to that that there is an increased level of awareness that the water quality is not as good as it was previously thought to be, but I don’t think that the level of the game has been raised sufficiently that all of those councils that are identifying that their groundwater sources are contaminated, I don’t think they have the expertise to be able to deal with it and perhaps not the financial resources to deal with it.

MR WILSON:

So that they don’t have a capability to address the problem?

DR FRICKER:

Correct. 

MR GEDYE: 

Dr Deere?

DR DEERE:

Nothing to really add to Dr Fricker, other than it's not been uncommon for authorities that have the power to decide which entities can manage water to put some kind of incentive and say, “If you can meet these standards or achieve these benchmarks, you can keep the water.  If you can't, you can't keep the water.”  And so as a very minimum, it sounds like Standards need to be raised because the speaker from Beca noted there have been an improvement, but will that improvement be sustainable?  And the answer is it won't be unless the Standards require that and then we will see which entities can and can't meet those standards.  So that will also help resolve the politics a little bit.  If you’ve got evidence that they’re not meeting Standards, it's much easier to make a change than if you just say, “Our gut feel is we should change this, change the arrangements.”

MR WILSON:

So Dr Deere, there is two ways in which an entity could “lose the water,” to use your phrase, one would be dictate an institutional reform, the other could – and we’ll be talking about regulation tomorrow – the other could be an operating licence regime whereby you get granted an operating licence by the regulator and if you don’t cut the mustard, you don’t keep your operating licence?

DR DEERE:

I think a check and that often includes asset management and long-term planning as well as just the water quality which is what I am more interested in and include environmental management for wastewater as well so it can include whole range of community requirements.  So but those – by making – if you have clear Standards you must be held to account for that are measurable and you can be reported on, it is not then difficult for an entity, private, public, Local or National Government to justify the requirement to achieve that and if it can't achieve that, that should be quite evident.  But I think it doesn’t change any of my views because of course you will see a reaction to an outbreak and in an inquiry like this people will do something, but is that sustainable and that’s without changing the current arrangements it's not sustainable.

MR GEDYE: 

In any event, would you accept that all suppliers are entitled to look to the regulatory regime for the right Standard so there is clarity and consistency?

DR DEERE:

I think so and I think they are forced to, having – I have worked in, you know,  several water utilities as an employee, I won't get a business case approved because it's nice to do or Dr Fricker thinks it's a good idea when he reviews a paper of mine, it's going to – it will have to be demonstrated, linked to the operating licence, linked to the Standards, linked to the performance benchmark, whatever it is I'm regulated against.  So if the Standards are too weak, I'm just not going to be able to do it.  So it's preferential –

MR GEDYE: 

You don’t think self-help will be durable?

DR DEERE:

No, I don’t think so, I think it's – it will – what it will do, it will encourage the already good councils to do better, but the ones that have got their head in the sand will just stay there I think because they won't be – they won't dare to even highlight there are problems for fear of being criticised, so I think it's – I don’t think that’s the right solution.  

MR GEDYE: 

Mr Rabbitts, can you comment?

MR RABBITTS:

Yeah, I’ve seen a very mixed response to this Inquiry and the outbreak throughout the country.  Some councils have responded very well and sort of take it on board and had a good cold hard look at what they’re doing and where they’re going.  Some have brought forward spending, you know, to address drinking water issues now.  One council – I suppose the problem is, the – one of the councils I am thinking of, they brought forward the spending of what they’re going to do, but what they’re going to do isn't solving the drinking water problem.  They just want to put “UV” on the end of everything and that’s going to solve their problems, but actually their problems are they’ve got a full conventional treatment plant of coagulation, clarification and filtration and it's not working and actually what they should be doing is focusing on getting that working before they worry about sticking UV on.  So there’s huge – there’s a bit of a knee-jerk going on, I think.  There’s a bit of – there’s some councils that are really handling it quite well and there’s other councils who are, as Dr Deere said, putting their head in the sand and just hoping for the best.  So it's very mixed response, I think.
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MR GEDYE:
Dr Nokes?

DR NOKES:
The fact that the Inquiry and things that have flowed from it have raised the profile of water quality issues sufficiently to get that sort of response is encouraging but I think it's premature at this stage to decide that it's an indication there's going to be sustained universal improvement.

MR GEDYE:
Mr Graham?

MR GRAHAM:
I think there's been considerably heightened understanding of consequence.  I think that would be an understatement.  I'm not convinced there's been increased understanding of likelihood.  What I have seen is a kind of a risk‑averse reaction without any real understanding of risk and no increased desire or attempt by water suppliers to have a greater understanding of risk.  What I have seen is a temptation to try and put more kit in and by that I think Mr Rabbitts pointed that out, a lot of water suppliers are phoning up UV suppliers and saying, “Can you install some kit here.”  The problem with that is, is that, you know, you wouldn't argue against it but it doesn’t, I haven't seen any increase in levels of competence.  I've seen an interest in, and higher levels of organisation in elected members in terms of wanting to increase their knowledge, which I guess is an increase in competence but around having a deeper understanding of risk and having a capacity to use that understanding of risk to change things, I haven't seen anything of that.

JUSTICE STEVENS:
And the other point too there is that some of the smaller Councils will not have access to the expertise and the information that you have all been speaking about.

MR GRAHAM:
That's exactly the case and so a lot of smaller Councils are saying, “Do we need to do something,” but haven't got a clue what that is, haven't got a clue what to do or how they’ll fund it but they don’t have the capacity to say, “What do we need to do?”  They only have the capacity to say, “Do we need to do something?” 

JUSTICE STEVENS:
And the ones that have decided to do something may not necessarily be doing the right thing?

MR GRAHAM:
I think in some cases they're not and so I mean I've had, you know, to give you an example, last week I had a water supplier that contacted me and said, “You know, do we need to drill our bores deeper?  You know, we've got UV and chlorination but should we make sure our bores are deeper than 30 metres?”  And kind of, it's like you're not trying to meet the secure groundwater criteria.  It's not secure groundwater and you’ve got treatment processes there and what the question does for me is it indicates a lack of understanding of risk, a lack of understanding of the Standards and a sense that they should be doing something but not knowing what that is.

JUSTICE STEVENS:
Just let me check with my colleagues if they have any further questions.  Dr Poutasi?

DR POUTASI:
No, thank you.

JUSTICE STEVENS ADDRESSES MR WATSON:
Q. Mr Wilson?  Mr Watson, thank you for your question.  Do you have any follow up on this topic, these topics?  

A. Could I tell a little story?

Q. Tell a story?  Well, I guess but look, let me be blunt.  Mr Watson, it would have been helpful if you had put a submission in by the 21st of July.

A. I realise that.

Q. And what I am going to suggest is, because we have now reached the end of the day, if you would like to put in a submission, I would – just let me confer with my Panel.  We would give you dispensation to put in a submission late on the basis that you would agree to, when it comes in, include your story and also knowing that it will go to the Panel members so that they can offer any comment back to us.

A. Thank you very much.

Q. Because we have got a process and my difficulty is that, well, the Inquiry’s difficulty is that if we give you permission to in essence give evidence, give a report, give more information, we are making exceptions that other interested parties do not have and we can be criticised for being unfair and not applying the procedures that we have already put in place.  So would you do it that way?

A. I understand and thanks for the opportunity.

Q. Well, we look forward.  Could I set a timetable?  When would you have this submission in by?  Next week?  Next Wednesday, the 16th, by 5 o’clock.  Very good and thank you very much indeed (a), for your question and (b), for the offer.

MR GEDYE:
I think that completes the programme for today, Sir.  I propose we carry on tomorrow morning with the question of water regulator and the Ministry of Health.

JUSTICE STEVENS:
Very good.  Well, thank you all to the Panel for the responses and the thoughtful way in which you have addressed these important questions.  We will now adjourn until 9 o’clock and we will resume with the same Panel in the morning.  We will now adjourn.

INQUIRY ADJOURNS:
5.17 pm

DAY 2 INQUIRY RESUMES ON 8 AUGUST 2017 AT 9.00 AM 

Justice stevens:

Good morning counsel, good morning to members of the panel and Mr Gedye.  

Mr Gedye:

The topic for the first panel to be today is a water regulator and whether there is a case for a new water regulator.  Before we start I’d like to delineate the discussion because it's important to keep focused on the matters which the Inquiry wants to hear about.  The Inquiry’s concerned with drinking water safety and price regulations outside the scope of the Inquiry so although there's a lot that could be said about price regulation via a regulator, that is outside the scope of this discussion, could be mentioned incidentally but otherwise we’re not addressing the price regulation.  In relation to the DWA side of things the DWA system is going to be the next topic for debate so we don’t want to cover all aspects of the DWAs in this debate, however, the discussion should cover the supervision of and accountability to a regulator for the DWAs.  So that aspect of DWAs fits into this topic.  Essentially the topic that we’re asking you to address is the idea of a new water regulator which would have within its jurisdiction laboratories, samplers, DWAs, water suppliers, water carriers and any other key components of the delivery of drinking water.  Can I start by asking what you see as the role of a regulator and the importance of a regulator in the delivery of safe drinking water, Dr Fricker?

Dr Fricker:

Well I would say the initial role of a regulator is to produce standards and best practices to which water operators should adhere and most importantly to enforce procedures to ensure that those standards are met.  And when you look at data internationally you see that where there are regulators with enforcement capabilities and where they actually use those enforcement capabilities then compliance with the regulations is generally higher than in other countries where there is not a regulator of that type.  

Mr Gedye:

Just before we move on from you could you speak briefly about the experience in the UK and the question of regulation there, particularly with regard to the DWIs?

Dr Fricker:

So the DWI is the drinking water quality regulator, it's been in existence for a number of years now.  It's part of the Department of Environment, Food and Rural Affairs and within the DWI the structure is a chief inspector and then a number of principal inspectors below that position and then inspectors below that.  Virtually everybody employed by the DWI is an ex-water company person and they are, have a great deal of expertise in that area.  They have responsibility for water quality in England and Wales both public and private supplies and they have, they perform regular audits which are often several days in length for each utility.  They provide advice but they also will use their statutory powers to ensure that water companies adhere to the standards and when they don’t they prosecute and that’s a regular occurrence in the UK, that where there has been negligence the drinking water inspector will prosecute and it's used – the most common prosecution is supplying water that’s unfit for human consumption.

Mr Gedye:

And in your observation does that form of regulation work well and is it beneficial?

Dr Fricker:

I think it's certainly beneficial, in my view, and the water companies all have a principal inspector assigned to them.  They're in regular contact with them and the inspectorate has a number of experts on specific aspects of water quality whether that be forms of treatment, as an (inaudible 09:07:10) UV, filtration, coagulation et cetera and any of the water companies can seek advice from the inspectorate for those kinds of issues and that, I think that system works really well, it's very clear then to water utilities what they should be doing and to what standard they should be supplying the water and yet in my view it works very well and if you look at compliance levels with the standards the UK or England and Wales compliance levels are among the best in the world.  

Mr Gedye:

Dr Deere what do you see as the role and importance of regulation and water supply, drinking water supply?

Dr Deere:

I think I’ll just support what Dr Fricker said and add a couple more points.  One is that there needs to be some sense of independence and so there’ll be directly or indirectly and I'm of Government and ideally they won't be seen as one party’s regulator they’ll be seen and we have to have cross party support or be above politics otherwise whenever they're put in place will get dismantled by the next party and so that would be – the ideal is to try and make it above politics which is very difficult but that would be the ideal regulator and they need to have public safety, public health as a goal and not feel compromised by the need to also placate other interests and there can be often other competing interests financial and other, competing interests that can compete with water safety and that can undermine their role if they aren't clearly focused on just water safety.  That is two things I’d add to what Dr says.

Justice Stevens: 

Just John on that, you’re familiar with the UK model?

Dr Deere:

Yes.

JUSTICE STEVENS:
And in terms of ensuring independence that you’ve referred to is, they sit within a Government department presumably for administrative purposes, house them and provide relevant support but their powers are independent?

Dr Deere:

They seem to be given some degree of independence, they don’t feel the need to cowtail to a particular political flavour of a particular month.  I think that’s an important benefit to the better regulators that I have seen are deliberately given that independent role in the public interest.

Mr Gedye:

Dr Rabbitts?

MR RABBITTS:
Good morning.  I don’t think I can add a lot to what Doctors Deere and Fricker have said.  The independence is very very important.  I think that we remove that sort of political influence that potentially could be negative and also the ability to focus solely on water quality is key, yeah.

MR GEDYE:
Dr Nokes?

DR NOKES:
Yes, I don’t think I can add a great deal.  I think I would probably just emphasise a point that Dr Fricker made in terms of the regulator needing to contain clearly experts and for those experts to be able to provide guidance and advice to the water industry in terms of producing water.  I suppose that itself, given that the regulator is also likely to prosecute, there needs to be some kind of avoidance of conflict of interest in both those two parts of their role.

MR GEDYE:
Mr Graham?

MR GRAHAM:
The role of a drink water regulator is to assess the quality of drinking water.  So they don’t regulate a drinking water as a drinking water supplier as such.  They regulate for drinking water quality and I think that’s a pretty important distinction that others have made.  The delivery of a safe drinking water supply is the responsibility of the water supplier and it’s not the responsibility of a regulator to make sure that the – it's not – we need to make sure we don’t confuse the role of the water supplier with the role of the regulator.  So what the regulator does is they assess whether or not the water supplier is meeting the quality standards that have been set.  They need to assess that compliance in a whole range of areas and they need to, where necessary, bring to account those who are not meeting those Standards.

MR WILSON:
So, Mr Graham, do I understand you saying that the presence of a regulator should in no way diminish the resources and efforts that a water supplier should have in terms of its own internal quality assurance?

MR GRAHAM:
Absolutely.  Absolutely and we need to be very careful about confusing the role of the water supplier with ensuring that safe water is supplied and not consider that it is the role of the regulator to ensure that safe water is supplied.  You know, there's a kind of a difference there.  So the responsibility of the regulator is to determine whether that is the case and if it's not the case, to bring action to ensure that changes are made.  They need to be able to do that in a way that they are unencumbered by other tasks.  So they need to have a very clear focus around what they're doing because ultimately they're serving the public and they're serving the public interest and they're working for public health.  The only thing that I have a lack of comfort about, and I think a water regulator needs to be very careful about, is providing advice and the reason is that if you're a regulator, and you provide advice, presumably you take on some level of liability and if you're also in a position of prosecuting 
a water supplier, you could have a situation where you’ve provided advice to a water supplier, they’ve done what you’ve said, it hasn’t worked and then you are required to prosecute them when they’ve acted on your advice.  So it's an area that a water regulator needs to be very very careful about and I've advised Drinking Water Assessors in the past that they need to be clear when they're working with a water supplier that they consider they are giving assistance to a water supplier rather than advice.

JUSTICE STEVENS:
The roles, however, Mr Graham, would be clear in any legislation establishing the regulator.

MR GRAHAM:
They would need to be.

JUSTICE STEVENS:
And you are not putting that forward as a show-stopper are you?

MR GRAHAM:
Absolutely not.

JUSTICE STEVENS:
No.  So it's just a caution?

MR GRAHAM:
Yes.

JUSTICE STEVENS:
And really it is another way of saying the regulator needs to be independent?

MR GRAHAM:
It is, absolutely it is, and in any of this, we need to be very very clear in any changes that might or might not be made.  We need to be very clear in what 
the roles are and how those roles play out.  With regulation, if you have a blurring of roles, it becomes very very difficult.

JUSTICE STEVENS:
Thank you.  Yes, Mr Gedye?

MR GEDYE: 

Any comments by any other members of the panel on what Mr Graham said?

DR FRICKER:

Yes, I’d like to add something to that.  I disagree actually about the role of the regulator.  It is not just to monitor whether a water supplier meets Drinking Water Standards, it’s to monitor whether that water supplier is using best practice to prevent breaches of the standards.  So the role of the regulator is to say, “Well, are you running these water treatment plants or reticulation systems properly to help prevent issues,” and that is really the role that the Drinking Water Inspectorate in the UK has.  It will go and look at procedures, it will look at Water Safety Plans and it will identify flaws in those and require that they are corrected.  So it is not just about looking whether you had one, six, 10 transgressions last year, it is about preventing transgressions in the future and protecting public health that way.  The role of the regulator is not just to beat the water supplier when they don’t meet the Standards, it's to help them try and meet those Standards by using the world’s best practice in the way they operate the system.

MR WILSON:

Dr Fricker you said a few moments ago that UK had the, what, the best compliance in the world.  You said that New Plymouth – ah, New Zealand’s compliance record was, I think the word you used was “poor,” can you give us a comparison between the two?

DR FRICKER:

Ten times more transgressions in New Zealand to – so it's about 10% percentage-wise, so if it's – I forget the exact numbers, but it will be something like .02% transgressions in the UK and .2 in New Zealand, it's an order of magnitude difference. 

MR WILSON:

And in a population base effectively it is 100% in the UK and about 80% in New Zealand?

DR FRICKER:

Mhm, yes.

JUSTICE STEVENS:

Do you regard that, those, as troubling figures?

DR FRICKER:

Yes, I do because it's a clear indication that the microbiological quality of water supplied in New Zealand is a lot worse than the microbiological quality supplied in the UK and in other European countries as well.  I mean, I'm more familiar with the UK, but if you look at Scandinavia, for example, Finland has in particular wonderful compliance with standards, but yeah, I think the quality in New Zealand it has improved marginally but from a pretty low baseline anyway, so I think there definitely needs to be – that needs to be addressed because microbiological quality of drinking water is not hard to achieve if the right processes are put in place. 

JUSTICE STEVENS:

I just wanted to be clear that you’re not talking about gold-plating?

DR FRICKER:

I’m certainly not talking about gold-plating.  I feel that in New Zealand the water quality in terms of what is supplied to the customer could be improved dramatically with relatively simple improvements in processes. 

MR WILSON:

And Dr Deere, yesterday you said that although it wasn’t a role of the regulator, one of the useful outcomes of having a regulator was that it was very useful in assisting getting access to the necessary resources, particularly financial resources?

DR DEERE:

I think it is, but I take Mr Graham’s point so in this example the – the examples that often come up, the champion of water quality, whatever level they may be at, may be struggling to get support for some investment that they’d like to see or some improvement they’d like to see, if they can find a way for the regulator to recommend something or require something it becomes very easy for them to do that.  I do take Mr Graham’s point that regulators need to be careful not to be giving direct advice or direct requirements, so it can put them in a difficult position, but certainly in general the regulation is actually welcomed by water suppliers because it gives them that backstop and avoids the complacency that otherwise can creep in and the cost-cutting that can creep in, so although they can find it an impost to have regulators and inspectors running around their treatment plants, on balance I think you will get very strong support, the people actually on balance think it is a good thing.

JUSTICE STEVENS:

And especially in a political environment because if managers of a water supplier are putting up proposals to their elected officials it could be very important to indicate that this – these steps we are recommending have been either directed, mandated or required by the relevant regulator. 

DR DEERE:

Correct, I think it is fair to say that where there is a – what seems to be a clear regulatory need for something, there is little opposition to funding it and doing it and the debate goes away.  When it is just an officer’s opinion, there are thousands of pet projects that get put up and no one really knows which ones are important and non-expert decision-makers simply aren’t able to discriminate between them, but if there is a regulatory requirement then it is clear-cut and there is no problem. 

JUSTICE STEVENS:

It means that this is really a very good means of taking the politics out of public health and safe drinking water.

DR DEERE:

Correct, exactly what it does and usually the regulator is far enough away politically from the entity supplying the water that the regulator doesn’t feel that political pressure that the water supplier can sometimes feel and then it becomes a non-debate item.

JUSTICE STEVENS:

Thank you.  Mr Gedye.

MR GEDYE: 

I’d like to take the debate now to looking at some particular aspects of deficiencies in the present system and whether a regulator would address those.  Firstly, the question of resources within the Ministry of health.  A number of submittors have asserted that Ministry of Health has seriously inadequate resources.  I would like put to you for comment as an example the PSA submission, I’ll just read the essential bits and then I will ask you each to comment on it.

JUSTICE STEVENS:

Page reference for where that comes from?

MR GEDYE: 

This is page 4 of the PSA –

JUSTICE STEVENS:

Thank you, just for the record. 

MR GEDYE: 

- submission, “Ministry of Health national oversight and coordination was initially good when there was a strong leadership group with hands-on technical skill.  This group was significantly reduced soon after the 2007 amendments and the effective leadership and oversight by the MoH has also reduced,” and the PSA then expanded that, “The group at that time was led by Dr Michael Taylor who was very well known in the drinking water field nationally and internationally, also Jim Graham who was a senior advisor and drinking water assistance programme leader, Nick Hewatt, senior advisor, Alan Freshwater, senior advisor and at least two administration staff at one time or another Carmelio Patania and Renee Rewiti.  Once Dr Michael Taylor retired, the group was progressively downsized to what is now around two people.  One of the consequences of the downsizing is a failure to revise and reissue key documents in a timely manner,” and it gives some examples of various Guides in the Ministry of Health.   Can I ask the panel members, we will start with you, Mr Graham, this time.  Well, I would add one other thing.  The Ministry of Health has said that it has 3.5 full-time equivalent staff dealing with drinking water.  Can I ask you to give your view on whether the current Ministry of Health is adequate and whether you think a dedicated regulator would address any issue with that?

MR GRAHAM:

You have taken me back to the good old days, I have to say. 

JUSTICE STEVENS:

You have to avoid conflicts, of course.

MR GRAHAM:

Yes.

MR GEDYE: 

It went downhill after you left.  

MR GRAHAM:

No, I wouldn't say that, I would definitely not say that.  I think that it is fair to say that prior to the retirement of Dr Michael Taylor, drinking water had a huge focus.  There was a lot to do and it was a 15 year programme and there was a lot to do and in a sense the passing of the Health (Drinking Water) Amendment Act was in 2007 was kind of like the final piece of what needed to be done.  The other thing that I would say is that the Ministry of Health is not really the regulator.  The Ministry of Health doesn’t have powers to regulate under the Health Drinking Water Amendment Act.  Those powers rest with a designated officer and the Medical Officer of Health.  So the Ministry of Health can't issue a compliance order as I understand the legislation and so the regulator is actually the District Health Board and the Ministry of Health’s job is to support the District Health Board and to contract them to provide that service.  Is the current level of service resourcing and administering adequate?  I suspect it's not.  It's certainly not what it was but I think you need to look at the reasons for that and, you know, I'll come to the defence of the Ministry of Health here.  There's a whole lot of things occurred and I might get to talk about them a little bit later but in 2008, when Dr Michael Taylor retired, there was a change of Government and there were pretty savage funding cuts within the Ministry of Health and it was not realistic for the Ministry of Health to maintain the level of expertise that it had carried up to that point.

MR GEDYE:
Although, I don’t want to stop you, Mr Graham, but the reasons for it probably don’t matter.  The simple fact is where we are today, is there enough resource or not and no one is being critical of existing staff or the reasons why we are 
where we are.  Do you think that there should be more resource within the Ministry today?

MR GRAHAM:
Yes, I think that undeniably the answer to that is yes.  If we want the kind of regulatory service that we're talking about, the current Ministry of Health, and I'm sorry to digress like this but they have a lot of other functions as well.  That group of the Ministry of Health has a whole lot of other functions.  So –

JUSTICE STEVENS:
That is just another way of saying they lack resource.

MR GRAHAM:
Yes.

JUSTICE STEVENS:
They are spread too thin?

MR GRAHAM:
They are spread too thin.  They do lack resources.  There's no doubt about it and –

MR GEDYE:
But aren't you also making another point that there's a benefit in having a regulator that’s focused and dedicated on one thing?

MR GRAHAM:
It would make a big difference if the regulator had a sole purpose and had as its core function that one task but the answer to your question is, do I think that the Ministry of Health lacks the resources, my answer is simply the regulation of drinking water would be a lot better if they had more resources.

MR GEDYE:
If a regulator had more resources?

MR GRAHAM:
If a regulator had more resources.  I guess the point I'm trying to make here is that, and I know it's not the question but I'm uncomfortable with blame being placed at the foot of the Ministry of Health.

JUSTICE STEVENS:
It is not the purpose.  The purpose of dealing with the topic is to look at whether or not a regulator with adequate resource can do the job more effectively than it is currently being done.  You do not have to apologise.  Just answer the question.

MR GRAHAM:
Okay.  Sure.  More resources would be a great thing.

MR GEDYE:
All right.  Dr Nokes?

DR NOKES:
In brief, my experience with the Ministry is that the team that looks after drinking water is stretched and therefore they are short of resources.

MR GEDYE:
And would you support the idea that a regulator that had only one matter, namely drinking water, to look after, is likely to produce more expertise, more resource and to produce a better output in regulation?

DR NOKES:
It could do.  I mean I suppose if the responsibilities of the team in the Ministry were to be reduced to simply drinking water, then their situation might be better.  Yes, I suppose it would.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
I don’t think the Ministry of Health is necessarily the right organisation to regulate as we've sort of already addressed and so whether they have more resources or not is kind of a bit moot.  I think the regulator, whatever that looks like, needs significant resources but the Ministry of Health, it's really where I suppose the function of the Ministry of Health then would to be provide the funding for the regulator maybe.

MR GEDYE:
Most regulators sit within some Ministry, for example the Civil Aviation Authority sits notionally within the Ministry of Transport but is separate and independent.  Is that the sort of structure you would support?

Dr Rabbitts:

Yeah definitely completely separate and independent and yes if it has to sit under a Ministry the Ministry of Health is a Ministry it could sit under.  But I wouldn't necessarily pick the Ministry of Health as the, you know, that would need to be looked at and what the best vehicle for regulation is.

Mr Gedye:

Dr Deere?

Dr Deere:

I don’t deal directly with the Ministry of Health, when Dr Michael Taylor was head of the Ministry as your summary stated he was indeed a world renowned expert and many of his colleagues that you mentioned are still world renown experts in water quality and so we did deal a lot with the Ministry of Health at that time.  They were working closely with the Australian health authorities and Canadian and other and WHO developing guidelines and standards for water.  They certainly haven't got that kind of capacity now, whether that’s adequate is something I can't answer from on-ground experience in New Zealand.  The challenge for the health ministries is that they have a huge number of stretched areas to manage, hospital waiting lists being the most visible obvious example.  But it's difficult for water to compete and all the preventive health functions of a health authority to compete with the reactive curative functions that respond to problems and so I agree with the comments that where it works well the water regulatory function, whether it's in the Ministry of Health or somewhere else, is somewhat isolated and protected from having its funding and staff pulled into other areas of health which are more reactionary and seem more urgent but may not actually be more important in the long-term.

Mr Gedye:

Dr Fricker?

Dr Fricker:

Well I feel that the regulator needs to be a single purpose entity as well so it needs to be focused solely on drinking water quality, not involved in cost exercises or environmental but solely concerned with drinking water quality and that is a model that seems to work well in other countries where, for example, drinking water inspectorate in England and Wales that entity sits within a Government department but is wholly independent, the same situation in Scotland, the same situation in Ireland.  So I think that’s the way forward for New Zealand is to have a single purpose entity regulator.

Mr Gedye:

And presumably you would agree that it's important that the regulator be adequately funded and staffed and expertised?

Dr Fricker:

Absolutely, well irrespective of the population 3.5 FTEs cannot provide adequate expertise.  

Mr Gedye:

I'd like to turn to a different aspect of regulation which is enforcement and I think this raises the point Mr Graham made that when we look at the MoH and a regulator we’re not really comparing an apple with an apple because under the New Zealand system various aspects of regulation are fragmented, for example, enforcement is placed in the hands of partly the DWAs but health protection officers and medical officers of health who are DHB employees.  But just on the question of enforcement and whether a regulator would improve things there were also a large number of submissions made to the Inquiry that enforcement as it's currently pursued was deficient.  One example would be the Water New Zealand submission that, well I just add this that the key criticism is that there is a softly, softly approach and that that is required by the Ministry of Health to those officers carrying out compliance.  So Water New Zealand says, “MoH’s softly, softly compliance approach has not been effective.  It has compromised the ability for DWAs to be effective, it's contributed to inconsistency around the country’s no guidance on what softly, softly meant, role of designated officers unclear and ineffective, they have no training or understanding of water issues.”  Mr Gooden, DWA says, “MoH has failed to produce a national enforcement strategy, softly, softly is reiterated verbally but the approach was influenced by the political climate at the time of the 1007 amendments.  Could reasonably expect that approach to move on.  Lack of enforcement has led to supplier complacency.”  There's a lot of submissions to that effect and what I want to ask the panel, starting with you Dr Fricker, is do you have any comment on the current enforcement situation and what do you think a regulator would achieve in that regard?

DR FRICKER:
I guess the first thing I would say is that I don’t believe there's ever been enforcement action taken in New Zealand.

MR GEDYE:
That’s correct.

DR FRICKER:
So clearly with the level of transgressions and the burden of communicable disease associated with drinking water in New Zealand, then that approach is not working.  I think, you know, to have a softly softly approach is just not the way to go.  That’s like saying, well, we've have a speed limit but if you exceed it, it doesn’t matter.  There needs to be a firmer policy on ensuring that water suppliers take their role responsibly and produce water of the quality that’s required by the Standards.  So I think again a single purpose water regulator that takes their enforcement powers seriously would significantly improve the situation in New Zealand.

MR GEDYE:
Dr Deere?

DR DEERE:
Just to refer to my earlier point, if the regulator is seen to be firmer, and prepared to escalate actions, it does make the job of those wanting to do the right thing easier because they can demonstrate they are avoiding penalties.  If it's too softly softly, they are seen to be jumping at shadows and overreacting.  So I think although a firmer approach will upset people, in the long run it's in the interests of the community to have a firm regulator.

MR GEDYE:
Thank you.  Mr Rabbitts?

MR RABBITTS:
I mean we effectively have, I'm being a bit harsh, but we have no enforcement here at all and I think that there is no impetus therefore to make any changes and I've seen letters that have been clearly influenced by, I guess, political or financial things.  There was one letter I saw, and I won't mention the Council, but it was from the drinking water assessor at the Council that says, “You haven't complied with the protozoa requirements.  You haven't complied with the bacteriological compliance but you’ve taken all practicable steps under the 
Act.”  Now, that’s clearly a bad place to be because there's no driver there for that Council then to do anything, as Dr Deere said, and everybody thinks it's okay but the water quality doesn’t meet the, you know, is not safe to drink.

JUSTICE STEVENS:
It might also be a wrong legal opinion contained within the letter.

MR RABBITTS:
Sorry, a?

JUSTICE STEVENS:
A wrong legal opinion about the practicable steps.

MR RABBITTS:
I don’t think practicable steps has ever been challenged or will be challenged.  I think it's very difficult for somebody with a health protection background to make a financial assessment of a Council and say yes, you’ve taken all, and I know we're not talking about the financial regulation but it's very difficult for them to make that assessment and they're being told by counsellors and politicians that no, we can't afford it this year.  So whilst we're not talking about the – we're only talking about the health aspects of it, I think the financial regulation also needs to be looked at.

MR WILSON:
Mr Rabbitts, the one thing that is reported annually is the annual report on the quality of drinking water that is produced by ESR on behalf of the Ministry of Health.  There is screeds and screeds, pages and pages of non-compliance in that.  How much traction does that have at a political or at a community level?  We were talking yesterday about name and shame.  So how much shame is there associated with the annual drinking water report?

MR RABBITTS:
None.  Nothing.  I've seen nothing in New Zealand that would indicate that anybody is worried by the fact they don’t comply because there's no accountability.  The politicians who are making the decisions to fund or not to fund, there's no link between the Water Safety Plan, I think Mr Graham said it yesterday, and the LTP.  So the politicians are making the decision of what goes into the LTP ultimately and they have no accountability for taking water supply out of that or changing that and to be fair to a lot of Councils, there are a lot of Councils who do, you know, make those decisions and put that money in and some of them are quite small and I think they should be applauded for that but across the board, I think we're in a pretty poor state.

MR GEDYE: 

It will be a debate for another day what the law should be, in other words, whether the discretionary compliance provision should be changed and also the provision that says if you have a Water Safety Plan then you are complying, but assuming that there is a set of requirements which if breached – and that they’re breached, the proposition is should there be effective enforcement action of that, whether compliance order or prosecution or warnings or abatement notices, there is all sorts of measures and I don’t propose that the panel go into the specific measures, the proposition is simply that it be effective.

MR RABBITTS:

Absolutely. 

MR GEDYE: 

Before we go on, Mr Rabbitts –

JUSTICE STEVENS:

I just wanted to get the answer.  What was your answer?

MR RABBITTS:

Yeah, absolutely.  We need effective regulation with effective penalties and that needs to be both organisational and, in my opinion, individual.  

MR GEDYE: 

Yes.

MR RABBITTS:

The other, sorry, the other thing about the way the Health Act is written is, “We will prosecute you if we find you have done something wrong,” whereas the Health and Safety Act says, “You have to show,” if something happens, “You have to show that you took all – every reasonable step you could take,”  so the level of proof or the, not level of proof, the onus of proof is on in different places and I think in a Health and Safety accident we might have two, three, four possible deaths, in a water quality outbreak we could have a lot more and I think the level of proof needs to be at least the level of the  - or the standard of proof needs to be at least at the level of the Health and Safety Act. 

MR GEDYE: 

We will come back to that on Thursday, perhaps.

MR RABBITTS:

Okay, sorry.

MR GEDYE: 

No that, no, not at all, but what you are saying, Mr Rabbitts, am I right, that you think the existence of an effective enforcement regime will itself elevate Standards?

MR RABBITTS:

Yes, yes.   I think it will also it will assist people in working out what actually needs to be done and I think part of it is there is a real ignorance of what we need to do to actually improve, from where we are to where we need to get to.

MR GEDYE: 

Dr Nokes?

DR NOKES:

The more cooperative sort of environment that we have at present as – there are multiple factors that have contributed to it and changing from that is no doubt going to be difficult, but I agree with my colleagues that the present situation is, present approach, clearly isn't providing the results that we want and therefore more stick, I suspect, is required. 

MR WILSON:

Dr Nokes, I understand you have recently done some work on assessing why there is such a high level of non-compliance for the smaller drinking water supplies in New Zealand.  Is that correct and can you give us some themes?

DR NOKES:

Yes, it was work that we did looking at information we could find from the annual survey which is the basis for the annual report that we produce for the Ministry looking back over several years.  Recollection of the details?  Certainly one of the points that I recall was that there was – comes back to the question of chlorination.  We weren't talking about the need for universal chlorination, we were simply making the observation that as far as we could tell from the information that we had, that for chlorination of a reticulated system was more likely to ensure improvements in levels of compliance with the standard, so it was to do with compliance rather than the issue of universal chlorination.  There were other – some of the concerns that we had and we focused down onto the suppliers that were providing over a period of years a continuing history of transgressions occurring in their supplies, that 
boiled down to a relatively small number.  I think it was in the order of 10 or 13 supplies that we were eventually looking at, so it was drawing conclusions from a relatively small sample it has to be said, but there were problems such as investigation of a transgression which was required by the Standards when it resulted in the water supplier being unable to determine what the cause was, was to almost or rather frequently to decided that the problem related to the sampling, it was either a sampling problem or possibly an incorrect value from the laboratory, rather than continuing to trying to identify what the problem was.  There was also a theme that did turn up in a number of cases of and these were generally groundwater systems that were not chlorinated of E.coli being detected at low concentrations may be only one organism per 100 mil, on an ongoing basis that is if they were low level randomly occurring transgressions.

MR WILSON:
But still polluted?

DR NOKES:
Sorry?

MR WILSON:
But still polluted?

DR NOKES:
Yes.  Well, and that was the issue, trying to sort out what the cause of that was and it's understandable that water suppliers had a problem in trying to identify those causes because they would pick up one sample that was positive for E.coli and they'd have trouble in terms of picking up it again with their follow up samples that were required, so it became difficult for them to make the investigation and one of the, I guess, threads of work that we wanted to continue from that was to try to understand why these occasional results were turning up and was there any way in which we could provide 
advice to help water suppliers deal with those situations and to react to them in an appropriate way.

MR WILSON:
So during that work, did you work with the suppliers particularly or did you just look at the numbers?

DR NOKES:
We looked at the numbers but when we’d narrowed it down to a particular set of suppliers that we wished to look at, we went back and spoke with the DWAs who had a responsibility for looking after those particular or interacting with those particular water suppliers.  We did not speak with the water suppliers directly in those situations or DWAs.

DR WILSON:
So you would not be able to comment as to whether or not the reason they could not find a cause was that they did not look hard enough?

DR NOKES:
Only in the sense that it was if the drinking water assessors may have expressed that they didn’t look hard enough.  So we did not have direct interaction with the water suppliers.  It was indirect information.

JUSTICE STEVENS:
So you do not know whether the drinking water assessors actually followed up on these concerns that you had raised with them about histories of transgressions over a number of suppliers?

DR NOKES:
No, we don’t know how they reacted after that because essentially we were asking them to comment on historical situations that were already passed.  The report we produced that was provided to the Ministry, I think had the water suppliers anonymised so apart from the fact that we would have spoken 
with the Drinking Water Assessors about the situation, that may have alerted them to the fact they needed to look more closely.  I should say that for the water suppliers that we looked at, there were quite a large number in one particular region and the drinking water assessors in that area were generally working fairly well with water suppliers to try to identify problems.

MR GEDYE:
Thank you.  Mr Graham?

MR GRAHAM:
In 2009, when the softly softly was made to drinking water assessors, that was the right call.  There was no doubt about that and that was the right approach.  The political environment at the time was such that if drinking water assessors took a hard line with water suppliers, many of the gains that had been made may have been at risk.  So whether that same approach is the correct approach in 2017 is another question and I suspect that, well, my feeling is that clearly it's not and more active and more hard line approach, if you like, from drinking water assessors would be appropriate to achieve the progress we've made.  What I would say is that there's a whole bunch of reasons why that hasn’t happened and why it's very difficult for that to happen and, you know, that's probably not the answer you're seeking and I have an opinion on what those reasons are and I'll be happy to express them if it's your wish to have that expressed.

MR GEDYE:
I think the real question, Mr Graham, is, do you think an independent new water regulator would make it easier to have an effective enforcement policy?

MR GRAHAM:
Well, I would expect that it would because a single purpose regulator would be unencumbered by the things that prevent a regulation being taken in in the form of compliance orders and prosecutions and the like and so a single purpose regulator needs to have a high level of technical competence.  It 
needs to have a high level of understanding of the law but more than that, it needs to have a high level of confidence in its own ability.  So the head of an organisation like that needs to be able to walk into the office of the chief executive or your principal drinking water assessors, the office of a chief executive or a mayor and say, “Listen, listen, these things need to be sorted out by next Wednesday.  If they aren't, I will be issuing in a compliance order.”  Now, that’s a very difficult thing for a drinking water assessor who's working one day a week on drinking water matters and has a whole lot of other pressing things going on, who works for a District Health Board that has its core function in the provision of health service and is not a regulator in that sense, it's just not possible to do that.  So the answer is yes, a single purpose regulator would have the technical capacity, it would have, presumably, the legal capacity and the confidence and the ability and the experience to do that.

MR GEDYE:
Thank you.  The next aspect of a regulator that I want to put to the Panel is leadership, whether you think that a regulator should have as a large part of its function leadership and leadership could involve any number of things but I would list for example keeping abreast of research and new developments, having technical expertise, having field officers, proposing and pursuing changes, issuing a magazine, running courses, producing videos, and so education and training, and just general expertise, support and leadership in the industry.  And I certainly want to acknowledge that the Ministry of Health does do a number of those things at the moment but we've spoken about its very limited resources and I don’t think it's useful to focus on the current situation but rather what might be possible under a regulator in terms of leadership.  Mr Graham, your thoughts on leadership?

MR GRAHAM:
Absolutely.  A drinking water regulator should be all of those things that you’ve said.  It should be abreast of international practice.  It should have links to other regulators in other countries.  It should be attending international 
conferences.  It should have an internal professional development and training programme.  It should be managing its resources and looking at what the needs of the future will be, all of those things absolutely and it should be providing leadership across the industry in association with other industry leaders like an organisation, for example, Water New Zealand or the Water Industry Operators Group and large water suppliers.  So while they're a regulator, they should be working in concert with those other organisations but taking a central leadership role, absolutely.

MR GEDYE:
On aspect of this I'd just like to put to you and the others also is that the Inquiry has had some evidence and submissions that frequently when enquiries are made of the Ministry of Health, those enquirers are referred to a DWA.  Do you have any comment on the desirability of that as opposed to a centralised source of advice in a regulator?

MR GRAHAM:
So essentially the Ministry of Health is a policy body.  It's not an operational body and therein lies a lot of the problem and so the operational aspects are deferred to a drinking water assessor and a DHB.  It's very hard to provide leadership in an environment where the central player contracts services to another organisation.  So if you look back, the Ministry of Health came from the Department of Health, which was a central organisation and an operational organisation and a regulator and the reforms of the fourth Labour Government in the late 80s changed that circumstance.  So the lack of leadership, and there's enormous leadership vacuum in this area of drinking water regulation.

JUSTICE STEVENS:
Now?

MR GRAHAM:
Now?

JUSTICE STEVENS:
Yes, now. 

MR GRAHAM:
Yes, there is.  Now there is an enormous vacuum of leadership but it's a historic consequence of changes that were made in the past and there's never been a possibility of rectifying that and it's not something the Ministry of Health can do.  That’s a political decision.  So yeah, to me it's one of the central problems of regulation at the moment and I don’t blame anyone for that circumstance.  I blame the historical situation but I think that that is one of the key things that needs to be addressed.

MR GEDYE:
Well, I'd hasten to add my observation and that of the Chair.  No one is looking at blame here.  We're looking at improvement and how to make things a lot better.  Dr Nokes, leadership?

DR NOKES:
Yes, I fully agree with the list of suggestions that you made and in particular them leading to not only internal training, I can't remember whether your list included external education, but that is certainly an important aspect, I would say, in terms of education of the water industry and people involved in it, to help them appreciate risks associated with contamination of water supplies et cetera given a good understanding of microbiology but to a certain extent, education of the public may be some opportunity to provide broader education so that people have a better understanding of water supplies and drinking water rather than it being out of sight out of mind as it pretty much is at present.  With regards to the referral back to the drinking water assessors, I agree with Mr Graham that it depends on the nature of the information that’s being requested as to whether it's appropriate to go back to the DWAs.

MR GEDYE:
All right.  Thank you.  Mr Rabbitts?

MR RABBITTS:
Yeah, I think possibly it's semantics.  I think, my view is that the regulator should set the levels of training but whether it actually carries out the training itself or whether that is done by another party, I don’t know.  I think as a regulator, you're not necessarily best set up for training.  So possibly the levels of training, how and what training looks like might be set by the regulator but then the training is carried out by organisations that specialise in that sort of thing.  In terms of the leadership in terms of technical knowledge and things like that, I've been in that situation where I've rung up the Ministry of Health saying could I have an interpretation of the Drinking Water Standards, been referred to drinking water assessor and they haven't really known what I was asking about because it was an engineering question not a health question.  So they're in a position where they can't help and therefore there isn't the expertise there that we need to help interpret sometimes and actually the best way of getting an interpretation is to ring up my peers and we all decide what we think the regulation means and carry on from there, which isn't a very good way to proceed.

JUSTICE STEVENS ADDRESSES MR RABBITTS:
Q. So is that another way of saying that there is not really a holistic approach to meaning of the Standards and just how matters should proceed where there are problems?

A. I think that’s correct.  I think the regulation has been from the MoH and has looked at health but it doesn’t allow for the fact that we need microbiologists, we need engineers, we need SCADA programmers, we need, you know, and there's all different aspects that would come into that regulation and we're very limited on the support we can get from the drinking water assessors and I think it's not fair for us to be asking them.  You know, that’s not where they're from.  So I think more regulating.

Q. But if we are looking to the future and changes or additions to current approach, you would say a regulator should have all relevant expertise?

A. Absolutely, yes.

Q. Including health?

A. Yes.

Q. Including microbiology?

A. Yeah.

Q. Including engineering?

A. Yes.

Q. Including knowledge of training and across the whole field?

A. Yes, absolutely.

Q. So it's an upskilling in expertise?

A. Definitely.

Mr Wilson:

And a point I think that you made Mr Rabbitts is that engineering is more than just about pipes and bores and pumps, it includes scale of technicians, instrument, particularly around instrumentation and the aggregation of instrumentation data and assessment, I mean understanding compliance on turbidity from a filter that’s producing a turbidity result once ever second and you’ve got a dozen filters in a treatment plan you end up with huge data sets and yet you’re looking for a turbidity spike over a very short period.  So that’s not something that you would let a conventional civil engineer loose on, for instance.

Dr Rabbitts:

I couldn’t possibly comment on conventional civil engineers Mr Wilson.

Mr wilson:

But you take my point it's not just a narrow branch of engineering by any means?

Dr Rabbitts:

No.

Mr wilson:

There's a whole technical range of skills required in that space?

DR RABBITTS:

Absolutely from process engineers, civil engineers, mechanical, the whole range of engineering skills you could put on that spectrum and there are some people who will cover more than one area and that’s fine.  

Mr Gedye:

Dr Deere what about leadership?

Dr Deere:

Nothing to add other than you’ll be interested to note in the Australian water industry the water utilities go out of their way to try and engage and bring in the health and regulatory sector because they need and want that leadership.  A further thing to note is that New Zealand also has a role to show health leadership in its region beyond just New Zealand and the islands and so on and so in the past Chris Nokes and others and others in ESR and Ministry of Health and Jim Graham have been heavily utilised by the Western Pacific Regional office of WHO to show real leadership in water safety management so I think that regulator ideally would also have a function and some capacity to provide that support for the region as well.

Mr Gedye:

Dr Fricker is leadership important?

Dr Fricker:

Absolutely, and the regulator might, for example, provide information letters to water suppliers about changes in best practice and things that water suppliers might want to consider.  I don’t think they should be involved in education, I think more setting the standards of what is required in regard to education so what perhaps operators, the level at which operators need to be trained to and those kinds of things but certainly not in terms of producing courses and such like, I don’t think that is the role of the regulator, that’s something that should be handled elsewhere.

Mr Gedye:

I want to touch on the DWAs, only in terms of who they're employed by and who supervises them and controls them or to whom they report.  Currently they are employed by the DHBs but they report both to the DHB and the Director-General and there has been correspondence between the Hawke's Bay DHB and the Ministry of Health about clarifying the roles and responsibilities.  The matter I want to put to you for comment is would it be simpler and clearer and better for single regulator to employ the DWAs and to supervise and have oversight of them, Dr Fricker?

Dr Fricker:

Yes.

Mr Gedye:

Dr Deere?

Dr Deere:

Yes I would agree, yes.

Mr Gedye:

Dr Rabbitts?

Dr Rabbitts:

Yes it definitely would, I don’t think that means that we have to break the link between the DWAs, in terms of the relationships between the DWAs and the health, the DHBs where obviously there is a link between drinking water and health as we are all aware and I think that because they're sitting in a different organisation doesn’t mean we have to break those links.

Mr Gedye:

Dr Nokes?

Dr Nokes:

Yes I don’t know how you, yeah I agree that that link is important and certainly reducing the potential for confusion because of the present situation is necessary and important as well.

Mr Gedye:

But would you accept Dr Nokes that you could maintain effective links without necessarily sitting in the same building?

Dr Nokes:

Yes, whether it's from the Ministry of Health or a separate water supply entity that’s going to be a requirement, I mean there are regions throughout the country, you can't have everybody located at the same base there is going to need to be stretch out to various regions so yes.

MR GEDYE:
Mr Graham?

MR GRAHAM:
Yes, it's confusing having two masters and having a single entity means that relationship management is actually easier and it's clearer, so the answer is very simple.

MR GEDYE:
And one other aspect of the DWA regime, would you favour removing the current complicated and somewhat messy enforcement regime where health protection officers and medical officers of health in fact have the power to take various steps?  Would you favour having enforcement steps sitting with one person, probably the DWA?

MR GRAHAM:
I would favour that and the reason is simply this.  If you want to take a prosecution, you’ve got to be 100% convinced of the technical merits of the situation and the legal merits and under the current situation, then you’ve got to go and convince somebody who has very little understanding of drinking water supply of the merits of your argument so that they can take a prosecution.  It was well-intentioned at the time but it's an illogical approach.  All the powers should sit with the drinking water assessor.

MR GEDYE:
Any other Panel members want to comment on the power to take enforcement action and where it should sit, whether there's currently a problem with that; or do you agree with Mr Graham?

MR RABBITTS:
I pretty much agree with Mr Graham I think but I think –

MR GEDYE:
Sorry, just say your name.

MR RABBITTS:
Sorry, Ian Rabbitts.  The only thing I think I'd add is that it doesn’t need to – whilst it should be any one of those people should be able to take the prosecution, so if it sits with the drinking water assessor or his boss or his bosses boss or it doesn’t matter.  It could be any one of those people, not a combination of.  So it can be the drinking water assessor or it could be, you know, the leader of the regulator, whoever that might be. 

MR GEDYE:
All right.  Can I talk to you about laboratories and whether you see an advantage in a water regulator having sole responsibility for the recognition or licensing of laboratories and supervision of laboratories?  Can I put this issue to you in this way?  Hastings District Council wrote to the Ministry of Health recently in July raising with the Ministry of Health a serious error that had been made by a laboratory which HDC had used and pointing out that District Councils rely on the recognition of laboratories as a quality control measure and expressing real concerns about who's responsible for 
laboratories, how issues and concerns about laboratory performance are managed and so on and all of those concerns were addressed to the Ministry of Health and the Ministry of Health’s reply contained these responses, all of which effectively say, “We merely recognise laboratories and others deal with their performance.”  The reply dated 1st August ’17, which is on the Inquiry website, said, “The statutory duties and powers of the Director General in relation to drinking water laboratories are limited to recognition of drinking water testing laboratories and the maintenance of a register of recognised laboratories.  The DG Health requires and that laboratories are accredited by International Accreditation New Zealand Limited, IANZ.  DG does not monitor or guarantee individual performance of laboratories.  IANZ are responsible for monitoring.  Ministry not statutorily empowered to investigate or respond further.  Ministry has no statutory power to suspend or withdraw the laboratory’s recognition.”  Now, accepting that all of that is the Ministry’s view, do you see a problem in effective responsibility for laboratories in New Zealand, and if you do, what do you think a water regulator would achieve in that regard?  Dr Fricker, at your end?

DR FRICKER:
Well, I guess the model is similar overseas to the model here and the water regulators do usually rely on national accreditation bodies to monitor performance of the laboratories but prior to that happening, they require certain things to be in place.  For example, a laboratory that is performing statutory microbiological testing, in many jurisdictions at least, would be required to have a professionally qualified microbiologist.  That’s not the case in New Zealand so a lot of the smaller laboratories in New Zealand, that’s just not the case but it is a requirement in many jurisdictions.

MR GEDYE:
IANZ has pointed out that its requirement is to accredit and I think we would dispute that it is required to carry out ongoing monitoring to any great extent.  Do you see that as a gap in the New Zealand regime, is that correct?

DR FRICKER:

Absolutely.  Accreditation generally means are you doing what you say you are doing.  Not are you doing things correctly.

MR GEDYE:
Yes.  So you can comment on what a water regulator might achieve in terms of improving accountability of and responsibility for laboratories and I include samplers and fringe services.

DR FRICKER:
Well there should, without doubt, be control over samplers.  I know that subject is going to be addressed in more detail later but what regulators can do as being technical leaders would be to say, for example, with regard to methodologies used in laboratories.  These types of methodologies are no longer appropriate for drinking water.  That’s something that accreditation bodies would never do but regulators could and should do so those are the kinds of things.  There should, without doubt, as I have said be control over samplers because the actual process of sampling is the most important aspect of any analysis.

MR GEDYE:
Dr Deere?  Improvements from a water regulator in the laboratory system?

DR DEERE:
I acknowledge Dr Fricker said that the model in New Zealand is comparable to the model elsewhere where IANZ plays the accreditation role.  However my view is that that model, although it is a common model, is not sufficient so that the IANZ process is necessary but not sufficient.  There needs to be some extra, additional requirements and extra oversight that the Ministry of Health or some other party can provide and the reason is that there is universal lack of confidence and distrust in the results and the first reaction that water 
authorities generally take when they get a positive E.coli is they say, it must be a lab error, it must be a sampling error.  They are rarely confident in the results and that is a bad situation.  They should be confident that the whole process, from the sample containers, the sampling process, the way the sample is carried and transported.  The way it is handled, the way date is entered, there should be a high level of confidence in that.  The IANZ type process and equivalent processes overseas aren’t rigorous enough to give the level of confidence that is required and so more needs to be done where the regulators or health ministries can come in, is to have some extra requirements and for instance, they may register samplers.  They may provide a competency assessment for samplers.  Other things they can do on top of that and I often get asked to – and I am sure Dr Fricker does too – to investigate debates or questions, disputes between the laboratory and the utilities about what has happened and sometimes I go in and I consider that the contamination event was real but quite often I go in and consider the contamination event was probably a laboratory error somewhere in that process.  So I don’t think it is quite good enough and that was largely on Australian experience but the same system exists in Australia as New Zealand so I think we need to have something extra on top of the IANZ system, that doesn’t undermine or clash with the IANZ system but it is an extra checks and balances.

MR GEDYE:
And so if Hastings District Council wrote to the utopian water regulator we are discussing and said, “We’ve had a very serious and fundamental error in a lab, we have got real concerns about its accreditation or its competency or its registration”, what would a regulator do or what should a regulator do?

Dr Deere:

They could do a root cause analysis and they should put in place a corrected action that then applies nationally to resolve that.  So, for instance, if the sampler simply wasn't adequately trained they should look at how the samplers can be given the required competencies and training and registered.  
If it was simply the methods weren't clear enough they should look at improving the methods and so on.  They could then apply that nationally and so over time as problems emerged they would gradually reduce because you would learn the lessons and you would apply the solution nationally and they could share those experiences with their colleagues internationally as well and learn and share those experiences.

Mr Gedye:

Mr Rabbitts?

Mr Rabbitts:

I don’t really have a lot more to add about that.  I think the regulator certainly needs to look, take that extra leg or that extra step over what IANZs is doing in light of what Dr Deere said.  Other than that I haven't really got any other comment.

Mr Gedye:

Thank you Dr Nokes?

Dr Nokes:

I don’t want to pre-empt anything that’s discussed later on.  With regards to the IANZ system just to disagree slightly with Dr Fricker.  That in addition to checking that the laboratory is doing what they say they're doing the IANZ accreditation process which occurs regularly also includes a technical assessor who needs to be checking to make sure that what is being done technically is correct.  I do agree with Dr Fricker, however, that where there is questions of appropriate methods, I mean clearly if IANZ makes an accreditation they're only going to make sure the laboratory is doing things correctly for the methods that they're allowed to do, appropriate for water.  So one function of a regulator should be, as Dr Fricker pointed out, to ensure that appropriate methods are known by water laboratories throughout the country and with regards to the type of problem that was encountered in Hawke's Bay there's only a certain degree to which an accreditation process used by IANZ can stop that sort of problem occurring and it's, the problem arises not because there aren't systems in place, not because the right method’s not being used, it's because perhaps the training of staff is inadequate or the qualifications of staff inadequate and that’s a situation again where a regulator could ensure that a particular level of qualification was required for somebody in charge of the laboratory or staff carrying out that work, points Dr Fricker made as well.

JUSTICE STEVENS:  

Dr Nokes the key though, if there are problems that manifest would be for someone to actually investigate why?

DR NOKES:
I agree.

JUSTICE STEVENS:
I mean that’s the starting point isn't it and to the extent that that’s not happening there's a gaping lacuna in the system?  Is that fair or?

DR NOKES:
Yes I think that’s fair comment, it does need to be looked into.

JUSTICE STEVENS:
Because, you know, you can't even get to the point that Dr Deere is talking about if problems are manifest, if they're clear that there are problems well what’s causing them, someone needs to investigate and do something about it? 

DR NOKES:
Agreed.

Mr Gedye:

Mr Graham?


Mr Graham:

I don’t think there's much to add really, I think the problem is part of the disaggregation and fragmentation of the situation as it is at the moment and I think some oversight of laboratories would be part of a leadership role of a competent regulator.

Mr Gedye:

A topic allied to what some of you have covered is certification and training of water suppliers, we’re having the debate Friday morning.  But if the panel were to find that it was desirable that water suppliers and/or some of their key staff be certified and that there be much more stringent training and qualification requirements would each of you see a water regulator as being a desirable and effective place for that certification and training to be administered, Mr Graham?

Mr graham:

It's one option, it's one option I think there's a wee way to go on exploring what the possibilities are around that but certainly it's one option.

MR GEDYE: 

Dr Nokes?

DR NOKES:

Yes, I agree that it is certainly a possibility.  It sounds as though some of my colleagues are not quite so convinced that that should be the role of a regulator, but I guess it depends on how the role is drawn up eventually. 

MR GEDYE: 

Just to be clear, I am not proposing that training be carried out, but that the certification requirements be set and administered and that the levels be set.  Others would carry out the actual training.

DR NOKES:

Sorry, in which case yes, I agree that a regulator would seem to be the most appropriate body to set those standards and requirements. 

MR GEDYE: 

Well, for example the Civil Aviation Authority clearly sets pilot licensing requirements, it would be the same thing that I am proposing.  Would you agree with that?

DR NOKES:

Agree, yes. 

MR GEDYE: 

Mr Rabbitts?

MR RABBITTS:

I would agree that that sits best with regulators to set those Standards, yes. 

MR GEDYE: 

Dr Deere?

DR DEERE:

I agree it sits best with the regulator and it think there has been a strong welcome and a strong push for that sort of approach from the water industry operators.  It gives them a professionalisation and professional status, it gives them recognition for their skills and competencies and it also provides a framework to enable them to keep their training current and not let the complacency problem slip in where they don’t get the training because the regulator is requiring to have ongoing competency and training and so-on, so I think it becomes very important part of the regulatory model. 

MR GEDYE: 

A regulator, for example, would set CPD requirements?

DR DEERE:

Correct. 

MR GEDYE: 

Continuing professional development.  Dr Fricker?

DR FRICKER:

Yes, I think best with the regulator and that is certainly the case in many overseas jurisdictions, but not only for operators, but also for laboratory staff where particularly the US and the UK there are requirements that laboratory staff have CPD and have particular professional qualifications to be running a laboratory and I think that particular instance that you refer to just wouldn't happen in a laboratory where there was a qualified microbiologist.  It is second nature for any microbiologist that that problem just wouldn't happen. 

MR GEDYE: 

That’s the problem of failing to put sodium thiosulfate in a receptacle collecting chlorinated water?

DR FRICKER:

Correct. 

MR GEDYE: 

Can I conclude the regulator discussion with this proposition that and ask you to comment briefly on this that if you are going to have a stand-alone regulator, then logically you should address that first and early because that regulator could then take the lead in addressing most other areas of change needed such as with DWAs, laboratory sampling, training, indeed much of what the Inquiry is looking at should probably be pursued by a regulator.  Would you agree that the regulator issue is pivotal and a threshold issue in some senses, Mr Graham?

MR GRAHAM:

Yes, I do.  I think it's a central issue and I think the events at Havelock North highlighted it as being a central issue and one of the key failures of that event actually, so I agree entirely it would, for me, be a priority.

MR GEDYE: 

Dr Nokes?

DR NOKES:

Given our earlier discussion about leadership, then yes it makes logical sense that the regulator needs to be one of the first steps taken.

MR GEDYE: 

Mr Rabbitts?

MR RABBITTS:

Yes.  I think the regulator will drive – a good regulator will drive the, help drive, the necessary changes and reform within the industry.

MR GEDYE: 

Dr Deere?

DR DEERE:

Yeah I’ve also noted that where regulators come in early and set up the framework.  They have ownership of that and they make it work.  If they are imposed a model and told to regulate against it, the human nature means they often blame someone else’s regulation for failure so I think it gives them ownership to bring them in early and let them set it up rather than impose it upon them.

MR GEDYE: 

Thank you, I think that is very valuable insight.  Dr Fricker?

DR FRICKER:

Yes, absolutely.  It's a pivotal role, should be addressed first and whoever is leading that organisation as a regulator needs to be respected as a technical expert, not a politician. 

MR GEDYE:
Now Mr Chair, that concludes my questions for the panel on that issue.

JUSTICE STEVENS:
Ms Casey?

MS CASEY:

Nothing from me, thank you.

JUSTICE STEVENS:
Mr Matheson?

MR MATHESON:

No thank you Sir
JUSTICE STEVENS:
Ms Arapere?

MS ARAPERE:

Yes Sir I do just have a couple of questions and it is particularly for the Department of Internal Affairs Sir.   Mr Rabbitts your expertise is in design and commissioning of water treatment plants, that’s correct isn’t it?

DR RABBITTS:
Correct, yes.

MR ARAPERE:
And in your submission on issue 13, you said “The current system is fatally flawed in terms of funding, resources, reporting escalation and so on.”  That’s correct?

DR RABBITTS:
Yes.

MS ARAPERE:
You are not an expert in local government funding and accountabilities under the Local Government Act, are you?

DR RABBITTS:
I am not.  I am an expert in water supply, yes.

MS ARAPERE:
That is all I have Sir.

JUSTICE STEVENS:
Ms Ridder?

MS RIDDER:
Nothing Sir.

JUSTICE STEVENS:
Dr Poutasi?

DR POUTASI:

No.

JUSTICE STEVENS:
Mr Wilson?

MR WILSON:
No.

MR GEDYE:
Sir I wonder if I might just enquire.  I see Mr Hallam at the back from IANZ, whether you would like to say anything or ask anything, or not?

JUSTICE STEVENS:
Welcome Mr Hallam.  

MR GEDYE:
I meant to put that as a suggestion to Your Honour rather than a direct one.

JUSTICE STEVENS:
Mr Hallam, do you wish to contribute to the discussion because the role of IANZ and accreditation and other possibilities have been mentioned.

MR HALLAM:

I wasn’t expecting to be asked to speak so I haven’t prepared anything.  There is a number of issues that were raised which probably need a little clarification.  The issue of the role of accreditation is important, that it does, with all due respect to Dr Fricker, it does include our organisations doing the right thing in the sense that the accreditation process looks both at the quality management of how the organisation is working but also looks at whether or not they are competent to do the tests or inspections which they are asked to do.

JUSTICE STEVENS:
Just pause there.  Is that on an ongoing basis?

MR HALLAM:

Yes it is.

JUSTICE STEVENS:
So you get a laboratory that is just set up.  You accredit them and is your point that in terms of problems that were brought to your attention, with a particular accredited laboratory, IANZ does have a role in monitoring?

MR HALLAM:

Yes it does.  The process there is – there is an initial assessment of a laboratory when we check that they are competent to do what they are doing.  There is ongoing monitoring in the sense of scheduled visits, suburban visits and reassessments so some of those do include technical assessments as well as quality management system assessments.  Now they are scheduled generally on an annual basis.  I think what you are asking about though is when specific incidents occur and then there can be a role for IANZ in that, but we don’t, we can only react to things when we are told about them.

JUSTICE STEVENS:
Of course.

MR HALLAM:

So if there is an incident like that and if it is considered significant, then we do have the right and we do go to investigate problems but generally that is something which is left primarily to the laboratory to organise, to investigate itself and when we do our assessments we will know that an incident has occurred and we will assess whether or not they responded appropriately to that.

JUSTICE STEVENS:
That is a very helpful insight.  Now I am just noticing that on Tuesday we have the specific topic of monitoring and testing and laboratories which are raised under issue 16 and on the panel that day we have Ms Hofstra so rather than catch you on the hop, will you be here for that discussion?

MR HALLAM:

Yes I will.  Could I just add one thing, related to what was said earlier.  There seems to be a little confusion here between the testing activities and the sampling activity.  They are not necessarily the same thing although I know some laboratory staff do do sampling but a lot of the sampling of water, where the sample  goes to a laboratory…..

MR HALLAM:

There seems to be a little confusion here between the testing activities and the sampling activity.  They're not necessarily the same thing, although I know some laboratory staff do do sampling but a lot of the sampling of water where the sample goes to a laboratory is not done by laboratory staff and there's a whole other system there for checking on the competence of those people.  So we mustn’t confuse those two things.  It would of course be possible to have a requirement for laboratory staff to take those samples, in which case it would come under the accreditation regime but that is not currently the case.

JUSTICE STEVENS:
That most helpful.  And you should feel free to speak to counsel assisting, Ms Linterman, if there are other aspects of the discussion that you’ve heard this morning to which you might usefully contribute.  Thank you very much for your contribution just now.  Mr Gedye?

MR GEDYE:
That’s all.  I enquire whether you'd like to you adjourn now, Sir, pending the DWA?

JUSTICE STEVENS:
Yes, that would be a convenient time to take a 15-minute adjournment.  We'll resume at 10 to 11.  Thank you, Madam Registrar.

inquiry ADJOURNS:
10.31 am

Inquiry RESUMES:
10.52 am

Mr Gedye:

The topic for this discussion is the drinking water assessors.  As we’ve had some changes on the panel I’d like to start by asking the new panel members to briefly introduce themselves, perhaps starting at the end, Dr Jones?

Dr Jones:

Nicholas Jones, I'm medical officer of health and acting director of Population Health here at Hawke's Bay District Health Board.

Justice Stevens:

Welcome back Dr Jones.

Dr Jones:

Good to be back Sir.

Mr Gedye:

Mr Wood.

Mr Wood:

Yes Peter Wood, drinking water assessor from MidCentral District Health Board.

Justice Stevens:

Welcome to you.

Mr Gedye:

Ms Gilbert.

Ms Gilbert:

I'm Sally Gilbert, I'm the manager of Environmental and Border Health at the Ministry of Health.

Justice Stevens:

Welcome to you.

Mr Gedye:

And the other two panel members remain, Dr Deere and Dr Fricker.  Thank you.  A number of submitters have raised what they see as problems with the drinking water assessor system, not least Drinking Water Assessors themselves.  But I’d like to quote from Mr Graham’s submission where he says, “The failures of the DWAs in Havelock North demonstrate that IANZ’s accreditation, MoH’s responsibility to ensure effective regulation of water quality and DWA’s accountability to the Director-General of Health are not operating adequately.  MoH’s failure to identify the significant DWA failures raised serious questions about their oversight of DWAs.”  Mr Graham’s submission along those lines encapsulates what a number of submitters have said and I’d like to explore some aspects of that.  Can I start please with the structure and accountability of DWAs.  Currently they're employed by DHBs but they report on some matters to the Director-General.  Dr Jones can I start with you, can you comment on the current structure of DWA employment and accountability and indicate whether you think any change is desirable?

Dr Jones:

So as you know there has been a series of communications between our CEO and the Ministry on this matter.

Mr Gedye:

Can I just stop you there, can you just explain briefly what those comprise?

Dr Jones:

Sure, our CEO was concerned that some of the failings made in regard to DWAs were due to perhaps there being a lack of clarity around the oversight of the DWA role and we took some steps to strengthen that within the existing management arrangements of the District Health Board.  So, but the fundamental issue was is there a structural issue there, is there a problem with DWAs being accountable to the Director-General for their statutory role and I think that’s something we are still working through trying to –

Mr Gedye:

There's been no resolution of that as yet?

Dr Jones:

Well I think the Ministry’s view is that the accountability is in fact to the employer, that the Ministry sets the, yes the DHB.

Mr Gedye:

The DHB?

Dr Jones:

That’s correct.  Where I see the perhaps the issues that are not yet fully resolved would be matters around training requirements, access to support services, technical support et cetera for which we are dependent upon the Ministry to provide those.  So for example because the way ESR’s services are funded through a direct fund from the Ministry of Health we don’t purchase those services ourselves, we seek permission from the Ministry to access those services.  So it doesn’t give the District Health Board a lot of control over that.  In terms of training obviously the Director-General’s requirements for a designated officer are specified and so the District Health Board doesn’t have any influence over those.  But there are, there I think, there are opportunities for us to also strengthen the oversight of DWAs within the current framework.

Mr Gedye:

Can I just be clearer, what was it Dr Snee as the CEO of the DHB was proposing for the Ministry of Health in terms of changes to oversight?

Dr Jones:

I think he was looking for a more clear contractual obligation to be set out in the contract that we have with the Ministry for the provision of those services and for the delivery, the accountability to be, to rest with the CEO of the District Health Board.

Mr Gedye:

The Ministry’s response to that has been what?

Dr Jones:

Well I think the Ministry has pointed out that in fact from their perspective that already does exist, perhaps it needs to be clarified a little bit more but I think the view of the Ministry was that in fact the employer’s relationship is intact and in fact that is the basis for the accountability.  The other area that I think maybe has been challenging perhaps has been in the area of enforcement where for various reasons such as the need to make sure any enforcement actions sets an effective precedent there has been, I suppose, an understanding that any enforcement action will be taken with the explicit agreement of the Ministry team and so that effectively I suppose removes the accountability for that action to the CEO of the District Health Board.

Justice Stevens:

Although in fact no enforcement action has ever been taken?

Dr Jones:

Well I suppose when you think about that it's important to realise that enforcement action has often been discussed and sometimes the discussion of enforcement action is as effective as actually the issuing of a formal notice.  So I would be wary of saying that there has been no effective action, it may not have been called enforcement but there has been effective action taken.

Mr Gedye:

Regardless of what one DHB CEO might raise with the Ministry we have section 69ZM which says, “A Drinking Water Assessor is accountable to the Director-General for the discharge of the assessor’s statutory functions and nothing that may be arranged privately can affect that statutory provision.”  What do you say about that statutory provision, should it be changed?

Dr Jones:

Well, one of the discussion points that we raised was, in fact, whether the accountability should, in fact, be to the District Health Board itself so that the statutory duty was actually to the board, the designation, in fact, of a board for the purposes of being a public health regulator and that may very well get around that issue.  

MR GEDYE: 

Do you agree in principle that a Drinking Water Assessor should not have two masters?

DR JONES:

I mean, I think this applies to the designated officer role as well.  The medical officers of health and health protection officers are also accountable to the Director General and in most cases that does not prevent us from taking effective action. 

MR GEDYE: 

All right, Mr Wood, your comments on multiple masters and statutory provisions for accountability and the reality?

DR WOOD:
Yes so it is certainly not an easy position to be in, to be reporting to a team leader and then a line manager and also to be accountable to the Director General who is in another organisation that you don’t have a direct reporting line to, so the reality is that that then leads to a number of things which I would call “work-arounds” that act in practice.  So for instance, if there is something that I think is significant then that gets reported up through my management chain and it also necessitates a phone call or email to someone at the Ministry of Health or I generally prefer phone calls, but so you end up doing quite a lot of things twice and that is just the reality of what you have to do if you are going to make sure that the statutory accountability is discharged and the employment accountability is discharged.

MR GEDYE: 

Does this duality of masters have an effect on leadership, oversight, policy and matters of that nature?

MR WOOD:

So I think there are and I am cognisant of the previous discussion, there are certainly some issues that I can see in practice in terms of what we do.  So we were discussing the issue around enforcement, for example.  If I am looking at an issue which I might consider action is necessary for, that has to go up through my line manager to a designated officer who might be a medical officer of health and to a service manager who is ultimately responsible for things like budgets if this goes forward.  So then the discussion around potential enforcement goes between generally my service manager and the Ministry and I am not necessarily directly in that triangle, as it were.  So there you then – so it is certainly not an easy position that you find yourself in from that respect.  In terms of policy, really, I think the Ministry sets the policy.  They communicate the policy through a series of communications to drinking water assessors, designated officers and to the service managers and so that communication of policy does get through to a Drinking Water Assessor generally by about two routes. 

MR GEDYE: 

All right, thank you, Ms Gilbert, what would you like to say about this issue?

MS GILBERT:
If I look at the structures and accountabilities for Drinking Water Assessors, we have a number of systems and processes in place as previous evidence have said, that since the 1980s the delivery of public health regulatory services was devolved to District Health Boards.  What we have is criteria for appointment of statutory officers, so for Drinking Water Assessors the Director General has set criteria for appointment which include both academic, practical and personal competencies.  It also requires both the officer and the 
manager to understand their accountabilities and to sign conflict of interest agreements.  Once the officer is appointment, then their ongoing competence is also set to Director General criteria and that also includes an annual report from the person’s manager saying they have met the criteria, the person is competent and the manager who is responsible for the person’s performance certifies that the person’s performance is appropriate and meets the requirements.  Within the contracts with District Health Boards, over the past year we have worked with our colleagues in the Ministry who are responsible for contracting to develop more explicit and detailed exemplars so that the contracts have a lot more detail in them.  They have a lot more specific requirements and they're also going to be nationally consistent.

MR GEDYE:
So is this contracts with the DHBs?

MS GILBERT:
It's contracts with the Public Health Units for the delivery of Public Health Regulatory Services, among the suite of Public Health Services and so the regulatory services are mandatory services within the contracts and with the new exemplar, our expectation is that the delivery of services will be benchmarked more consistently across different Public Health Units, that the Ministry’s expectations will be much clearer and that the contract reports that are provided by Public Health Units will enable us to have a much better idea of the level of service delivery.  Just picking up on one of the other comments, we provide a number of services for national supporting and co-ordination so these are scientific experts, technical experts, experts in compliance and enforcement and Public Health Units are given indicative allocations for these services, so they're given an amount of service they can use, which is really to help us manage the services so it's not blown out really at the beginning of the year with no access to services throughout the year and the Public Health Units are also given advice on the range of services available and this is updated every year so that managers and staff within Public Health Units can see what access they can get to engineering advice, scientists which can be 
chemists, microbiologists, physicists when necessary, technical advisors, engineering advice and that’s really intended to ensure the sharing of information across Public Health Units that there's consistency of advice and that statutory officers have the support that they need.

DR POUTASI:
Can I just chime in there in the sense of you mentioned the specification that a drinking water assessor must fulfil before employment.  One of those was raised, it has been raised in the submissions but equally at the last hearing, given the shortage of drinking water assessors, is around the requirement that they are also a health protection officer.  Has the Ministry given consideration to waving that requirement?  One could logically understand why it might be there but if there is a shortage, perhaps a different skill-set could well fulfil the drinking water assessor function as long as there is, for argument sake, someone in the Unit who is also a health protection officer.  How is that configured by the Ministry according to shortage, demand et cetera and might it change?

MS GILBERT:
It can certainly change.  The Director General can set the criteria for appointment.  The reason that public health statutory officers have to be designated as medical officers of health or health protection officers for any of the statutory appointments, with some exceptions, is because the public health skills and experience and expertise of designated officers is seen as a pre-requisite and also the designated officers experience with wider public health regulation because some of the criteria for appointment as designated officers requires attendance at training courses, which include legislation compliance and enforcement, which are complimentary to the specialist drinking water assessor training and so it's really to cover that core skill-set for a statutory officer to recognise that designated officers have science or medical degrees plus expertise and experience in public health.  So to think of a qualification for a drinking water assessor where they may be primarily a drinking water operator or a drinking water technician.  When we looked at 
that issue, we felt that the importance of being able to do a public health risk assessment was more important and was the priority supported with specialist training in drinking water and a lot of Public Health Units do have drinking water technicians they can call on for specialist technical advice.  We've had a number of meetings over the years with health protection managers and one of the agenda items at the six-monthly meetings has almost invariably been drinking water assessor recruitment and retention issues.  In the initial meetings, a lot of the focus was placed on the barriers to recruitment and retention, so as a result of that, at the Ministry we reviewed the scope items for accreditation because that was seen as a barrier.  Then there was a suggestion that the diploma maybe a barrier that health protection officers might the diploma to be too onerous so we did a survey of Public Health Units of Drinking Water Assessors, people currently studying the diploma, health protection officers who hadn't yet done the diploma and we found that the diploma actually wasn’t a barrier for people wanting to become Drinking Water Assessors and in fact people valued, completing the diploma they felt that it was an essential skill for a Drinking Water Assessor.  In the more recent meetings, the discussion about recruitment and retention issues among managers has really focused more on issues within the District Health Board in terms of the MECA, the multi-employment collective agreement in terms of remuneration, in terms of promotion and so those are at the moment are not issues that the Ministry sees it can do something about but we certainly support and facilitate those discussions between Public Health Unit managers.

JUSTICE STEVENS ADDRESSES MS GILBERT:
Q. Can we just dissect that a little bit?  When did the consideration of the point that Dr Poutasi raised take place?

A. From memory, that would have been in 2007 when we were setting the criteria up for the appointment of Drinking Water Assessors but since then we've revisited that discussion several times.  Certainly this year we've had another discussion about it and really tried to weigh up the balance between having a Drinking Water Assessor with expertise in public health risk assessment versus a Drinking Water Assessor with expertise in drinking water operation and supply management.

Q. Okay.  So that is when it was looked at.  First it was looked at in 2007.  When did you look at it again before this year?

A. It's an issue that’s in the back of our minds.  When we look at the criteria for appointment, we do think is it time to review them?  For example, at the moment we're looking at the criteria for health protection officer appointment so it may not be a formal work programme but as issues come up, we keep thinking did we make the right decision?  Is this something we should actually be going back to the Director General and saying would he be interested in reviewing his criteria.

Q. So it was looked at in 2007.  It's been looked at again this year.  The outcome of that discussion was presumably that you have rejected it?

A. At this stage, we didn’t see information –

Q. Yes or no?

A. We rejected it but, you know, we would wait for any recommendations from the Inquiry.  If there's new information, we would look at it again.

Q. Well, it might help us to know why it was rejected.

A. It was rejected because our feeling is that the most important skill-set for a Drinking Water Assessor is public health risk assessment.  To be able to assess the risks that the water suppliers identified in terms of what the public health risk is and whether the measures to manage that risk are adequate and appropriate and to do that, we feel that the officer needs to have scientific training, to have public health experience and expertise and also have those basic experience and qualifications of a designated officer.

MR WILSON ADDRESSES MS GILBERT:
Q. But, Ms Gilbert, we know what the public health outcome of contaminated water is.  Surely it is people get sick.  Surely the Drinking Water Assessors job is to stop us having contaminated water.

A. That’s absolutely correct.

Q. So why do we need to go through a public health assessment of what will happen when people get contaminated water if we already know the answer to that question?

A. The public health risk assessment is part of assessing the Water Safety Plan and with working with the water supplier, in some cases it might be working with the water supplier around prioritising what upgrades might need to be.  It may be working with a small water supplier around optimising an existing supply.  so –

Q. But all of those, from a public health point of view, it is all about making sure that the water that comes out the treatment plant and the water that is managed within the distribution system, does not have any microorganisms in it that are going to make people sick.  Somehow I think we have got the tail wagging the dog here.  In my view, there is far too much effort on how sick are people going to be as distinct from let us stop them getting sick in the first place.

A. It would be my expectation that the focus is on stopping people getting sick, so identifying the risks and making sure that the risks are being managed to prevent outbreaks and prevent illness.

Q. Well then, treat the water properly in the first place, for which you do not need a science or a medical degree.  In many cases, you need an engineering experience?

A. Certainly, you know, if a recommendation from the Inquiry is that we review the criteria for appointment for Drinking Water Assessors, we would look at that. 

JUSTICE STEVENS ADDRESSES MS GILBERT:

Q. Okay, I would just like to finish my discussion with you.  You looked at this year?

A. Yes, we did. 

Q. When?

A. When we were seeing the submissions that were coming through for the Inquiry, when some of the questions were being raised, we went back and we looked at it again at that point.

Q. So that is when?  In terms of months, when did you do this investigation?

A. It would have been within the last six months.

Q. Okay and you rejected the proposition?

A. Yes.

Q. As part of those deliberations, did you take into account or consider the possibility of dropping the requirement if there was another public health officer in the relevant unit, did you look at that alternative?

A. No, we didn't.

Q. Well, okay, and finally, were there any notes of this meeting that took place within the last six months and, if so, could we have a look at them?

A. Certainly. 

Q. So there were and we can have them?

A. There were certainly notes, I would have to check to find them and – but when I find them, we will provide them.

Q. That would be excellent, thank you very much indeed.   Yes, Mr Gedye. 

MR GEDYE: 

Thank you, Ms Gilbert.  I propose with the panel’s leave to come back to the question of recruitment issues as another topic shortly.  So Dr Deere when we come to you, can we just stick please with the dual accountability issue and whether DWAs should have one master, not two, and whether the DWAs should sit exclusively within the DHB in terms of accountability, your comment on that if any?

DR DEERE:

Yeah, I think the accountability is critical.  The experiences I have had in, I mean, the term “Drinking Water Assessor” is a term used in New Zealand.  You will hear the term “Inspector” used in some jurisdictions, also the term “Certifier” used, “Auditor” used in other jurisdictions, but for the sake of the discussion we will just call it “Drinking Water Assessor” and the assessments can be against Water Safety Plan, in other jurisdictions they’re against Risk 
Management Plan or they used to be in New Zealand in the past, or they can be against Water Quality Management Plan, Water Management Plan or I’ve also seen Quality Assurance Programme used in other jurisdictions, but again, we will refer to the assessment of a Water Safety Plan as the generic term and in the various jurisdiction that have a DWA-equivalent model, it is a single reporting requirement to a single organisation.  So for example, if I am carrying out drinking water assessments in Tasmania I am reporting to the Tasmanian Department of Health and Human Services, in Victoria I am doing it for the Victorian Department of Health and Human Services, and South Australia and so-on, and I sign a statutory declaration to state that no matter who is employing me for whatever reason, I am carrying out the assessment independently for that department with no other reporting master and that is critical.  

MR GEDYE: 

Do you see an advantage to reporting to one master?

DR DEERE:

It is critical otherwise you have got conflicted reporting requirements and it is a very awkward situation to be in, as Mr Wood has said, it has put the assessor in a very tense situation.  You need to be able to be clear who you are reporting to and which Standard you are assessing against. 

MR GEDYE: 

If you have a single master, does that enhance matters such as leadership, oversight, policy, management, consistency?

DR DEERE:

I can't comment on all those, but for me as an assessor what it gives me is a clear role.  I know what my role is.  I am not conflicted and I am not confused in my role, but I couldn't comment, you know, I can't look down from the Ministry’s perspective of what they, how they see a benefit or this benefit, but 
for me as an assessor I always want to be crystal clear what my scope is, what am I assessing and who am I reporting to.

Mr Gedye:

Dr Fricker on the dual master issue?

Dr Fricker:

One master?

Mr Gedye:

Yes.

Dr Fricker:

Definitely, but I don’t believe that should be the DHB.

Mr Gedye:

Comment further?

Dr Fricker:

I think the one that DWAs or the equivalent should report to a body that understands the technical aspects of water treatment and water supply rather than the health outcomes because as we’ve heard and I think everybody that’s involved in the water supply industry should understand is that if you don’t treat water and look after it correctly people get sick.  So the Drinking Water Assessors should have a reporting line and training that lets them understand drinking water treatment and the maintenance of drinking water quality and in my experience that is not often the case.

Mr Gedye:

You have really drifted into my next question which I will put anyway so that it can be explored by the panel.  What should be the qualifications of a drinking water inspector or assessor and in particular can you comment on what the qualifications are, well qualifications and experience are of the DWIs in Britain?

Dr Fricker:

Okay well let's start with drinking water inspectors in the UK.  The majority have engineering or similar degrees, the majority are professional engineers of some sort.  They virtually all have water industry experience whether that be in specific aspects of treatment or maintenance of water quality and distribution they virtually all have experience of operations within a water utility.  For me that’s a, to have that kind of expertise, that kind of background would be the idea, I see that’s not always the case but to have Drinking Water Assessors that don’t understand the intricacies of water treatment and maintenance of water quality is beyond me because they need to be able to look at what a water operator is doing and saying is that best practice, are you doing that the right way and my experience would be that the majority of Drinking Water Assessors that I have come across don’t understand water treatment.

Mr Gedye:

Well can I just put that one step further.  The prevailing view in New Zealand has been that DWAs must be public health persons, do you accept that a public health qualification and experience has any benefit in a DWA or a DWI and if so how would you prioritise that or rate that benefit?

Dr Fricker:

I think an understanding of public health and protection of public health in supply of drinking water is paramount for, whether it's an assessor or the inspectors.  But an understanding of how you get to take water out of a raw water supply and supply it to a customer in good condition so that those people don’t get sick is far more important than an understanding of the details of each individual pathogen that might be present.  I mean essentially you are trying to supply good quality water that’s wholesome and will not cause disease.

Mr Gedye:

Would you accept the proposition public health doesn’t arise as a consideration until or unless a pathogen gets in?

Dr Fricker:

I would suggest that pathogens are generally there to start with in most situations.  The whole public health thing is pretty basic though.  If you’re talking about organisms that you can't disinfect or you don’t have the wherewithal to disinfect then you need to filter them out and if you are disinfecting you need to disinfect adequately.  You need to then maintain a level of disinfection or a level of integrity of a distribution system to ensure that pathogens don’t get in.

Justice Stevens:

Dr Fricker when you say that pathogens are generally there anyway you mean before treatment?

Dr Fricker:

Before treatment.

Mr Gedye:

Well is a substantial part of water supply and water treatment, the study of and knowledge of pathogens and pathogen entry and pathogen treatment?

DR FRICKER:
A substantial part is around the removal of particulates and disinfection and you don’t have to have an engineering background to understand water treatments.  I'm not suggesting that DWAs are not able to understand water treatment and to have the necessary knowledge but the majority of people that work in the water industry worldwide have engineering backgrounds.  That’s not a pre-requisite but I think you need to have a thorough understanding of water treatment practices and the maintenance of water quality if you are going to be responsible for assessing a Water Safety Plan for example.  You cannot assess the adequacy of a Water Safety Plan without understanding the intricacies of water treatment.  It's just not possible.

JUSTICE STEVENS:
And by that, do you mean source to tap, the whole system?

DR FRICKER:
The whole system.

JUSTICE STEVENS:
And how it operates?

DR FRICKER:
Yeah, and some water providers might have two Water Safety Plans.  One is that deals with treatment and the other that deals with distribution system.  I'm kind not in favour of that really but some do it and it seems to work adequately for them but yeah, you need to have an understanding of the whole system.  So what specifically what does each phase of treatment actually seek to achieve?  What are the consequences if that stage of treatment fails?  So if you're coagulation fails, what are the consequences of that on disinfection?  And it's fundamental to understand that side of it.  It's fundamental to being able to assess the risks to public health and consequently to understand who you would assess a Water Safety Plan.  So water treatment and the understanding of water treatment for me is far more important than understanding the specific outcomes of infection with different pathogens and bear in mind my background is understanding the specific outcomes of pathogens.

MR GEDYE:
So do I take it, Dr Fricker, you would not see the necessity to have as a requirement for qualification as a DWA that you have a health professional qualification as well, health protection officer?

DR FRICKER:
I would not see that as being something that is necessary in the slightest.

MR GEDYE:
Thank you.  Dr Deere, public health or water treatment or both?

DR DEERE:
So the scheme that I'm familiar with is that Exemplar Global scheme.  It's an international scheme for Drinking Water Assessors.  That –

MR GEDYE:
Who promulgates that?

DR DEERE:
It's Exemplar Global who is an international certification body that certifies assessors for food safety assessments, drinking water safety assessments and did your other assessments in other industries, roads and other things and they just assess certifying professionals.  Now, they, for Drinking Water Assessors, they require them to have a degree or equivalent in medicine, public health or engineering, science or equivalent.  So the public health skills are certainly one of the things you can use to get into that scheme but other professional qualifications, other degree qualifications, can be accepted.  They also, however, have to have multiple years.  I think it's seven years but I forget the actual figure but they have to have multiple years professional experience in the industry, so they can't just come in.  They have to either have worked as a regulator in the Health Department or worked in a water utility as an engineer or a scientist or something like that.  They can't be from outside the water industry.  They have to have that conceptual experience.  They also have to have an auditor experience.  They have to pass a practical auditor skill exam and complete a full examination, a full assessment and be examined on that and I do those and I'm one of the skill examiners for those so I have to entire audit process from preparation to report and look at how they’ve done the assessments.  Then they have to do a written exam by a university that demonstrates competency in water quality management, a full written exam provided by a university and they are the four main sort of criteria.  On top of that, most jurisdictions have their own requirements so the different Ministries of Health or Departments of Health or other regulators have their own requirements.  So for instance, in the New South Wales 
context, it will take me a full day every few years to complete my application, there is so much information required in the application, it takes me a full day to fill it in, even though I am filling it in again for the nth time.  So those requirements, they may for example, still rule somebody out, despite having had the qualifications, have the experience, they may have passed the auditor practical skill exam, they may have passed the drinking water quality management exam and they may still be ruled out by the Ministry of Health who can choose to say, we don’t think they are quite adequate.

MR GEDYE:
Does that stringency lead to recruitment problems?

DR DEERE:
I think it would do if you tried to recruit them all from one small pool and stick to that small pool.  But the decision was made to have a global pool so that you could draw assessors from anywhere.  So for instance the assessors that do assessments in Tasmania might be based in Darwin, they might be based in the US, it doesn’t matter.  So for that reason we haven’t got a problem with lack of assessors.  The other benefit is that in most jurisdictions you can’t do more than three assessments in a row for the same party which means there is a rotation of assessors so it keeps people doing assessments.  So to date there hasn’t been a shortage of assessors, no.  And in some cases overseas assessors are employed by Health Departments or Ministeries or other water utilities.  Other times they are independent freelancers, no requirements on any type of employment but it means a shortfall within the Ministry of Health with their own staff can be made up for by consultants, freelancers, water utility staff from other jurisdictions and so on, so we haven’t had a shortage problem in that context.

MR WILSON:
Dr Deere, just to re-enforce one comment you made there.  So the practice of not doing more than three in one – the same person of a supply, reflects the good practice in the financial audit process where your audit director needs to be changed, no less frequently than sort of three yearly.  So that is the sort of the same approach to it.

DR DEERE:
There were two concerns.  One was that the auditor gets too close to the person they are assessing and by turning over the assessor you get a new pair of eyes.  My second concern was you might get favourite assessors and you wouldn’t get enough assessors by having, being the force of turning them over you keep an ongoing pool of assessors available because they need to be in the system to work.  I wasn’t familiar with the financial system but that may be a parallel there as well.

JUSTICE STEVENS:
Dr Deere.  You mentioned in the first layer of the template, you could have health qualifications, engineering qualifications and so on.  The critical point is, however, that it is an “or” isn’t it?

DR DEERE:
It is an “or” correct.

JUSTICE STEVENS:
It is not “and”  

DR DEERE:
No in the industry a toxicological risk to consider microbial risks, there is a lot of engineering activity that goes on and there are public health considerations so all those are seen as credible qualifications so public health, medicine, engineering, science are all seen as credible qualifications.  They still have to be tertiary qualified, degree qualified professionals but in a range of relevant qualifications.  There is an option for an equivalence as well if people want to put something forward.

MR WILSON:
So in a perfect world, you would have a team that had different backgrounds who contributed different things to the process?

DR DEERE:
In many cases for practical reasons, the assessments do involve more than one assessor and in such a context you would have the different skills.  But by turning over the assessors every few years at most, it does tend to mean people do get, maybe an engineer will do it for a few years, then a microbiologist and then maybe a health practitioner or a medic might do it.  You get varying inputs.

JUSTICE STEVENS:
The other point too is that if the person that is being qualified comes from a health background, any deficits in engineering experience are picked up in the other layers of the qualification and vice versa?

DR DEERE:
That’s right, correct.  There is sort of seven years experience, I think it is seven, but I forget the actual figure but that year they have experienced in the industry – I am not a microbiologist but I have been forced to learn about things like chlorine chemistry and filtration, enough to do the assessments but I wouldn’t design a treatment plant and equally the engineers they wouldn't be able to spell all the Latin names of the micro organisms, much to my frustration, but they’d understand what the treatment processes do to remove them.  So there’s enough cross-feeding.

JUSTICE STEVENS:

Thank you.  Mr Gedye. 

MR GEDYE: 

Thank you doctor, well, just to conclude, I take it that you would not – you don’t think it is a good idea to have the current New Zealand system where a DWA is public health person first and foremost and by qualification?

DR DEERE:

There is no reason it can't be a public health person, but I think it would be flawed to limit the assessors to people with that qualification.

MR GEDYE: 

Thank you.  Ms Gilbert, what would you like to say on this topic?

MS GILBERT:

I think that it is not correct that Drinking Water Assessors that are health protection order officers have no experience or expertise in drinking water treatment.  As part of the Drinking Water Assessor Diploma, there is quite a focus on drinking water treatment, some of the units that go into the Diploma are shared with the water industry and as part of the Drinking Water Assessor Diploma there is quite a practical component and then there is the accreditation process which sounds very similar to Dr Deere’s description of the auditing process where there is assessment of how the Drinking Water Assessor goes about their function.  So while it might not be at the level of this International Drinking Water Assessor, some of the features are in common with it.  

MR GEDYE: 

Thank you.  Mr Wood?

MR WOOD:

Certainly –

JUSTICE STEVENS:

Closer, yes, that is better.

MR WOOD:

Closer, okay.  We have certainly seen the benefit of having different skill sets within the District Health Board, so we have in various District Health Boards employed drinking water technicians who come from an industry background which we believe added strength to the system that we had.  So I’m all for having a team approach were you actually do have a variety of skills, I think that’s very valuable. 

MR GEDYE: 

But would you see benefit in having those technicians also qualified as DWAs?

MR WOOD:

It would make life a lot easier in a lot of circumstances.  So at the moment, if we get a technician to do an assessment then it really has to be peer reviewed and signed off by an assessor if it is going to be a statutory assessment under our current criteria and if we were able to have a technician sign off the assessment that they did themselves that would be of assistance. 

MR GEDYE: 

We have heard in New Zealand there is a critical shortage of DWAs and a number of submitters have suggested that a requirement to be a health protection officer is one reason for that.  Would you comment on that?

MR WOOD:

I think that – I think there is some truth to that.  I think there are a lot of District Health Boards that also struggle to recruit health protection officers and so therefore there is a shortage of DWAs and there is a shortage of health protection officers as well, so it's certainly all part of the same picture, if you like. 

MR GEDYE: 

Thank you.  Dr Jones, your comments on the disciplines – discipline or disciplines that should be required?

DR JONES:
Sure, so I would disagree with some of the statements that have been suggested.  My understanding of the evidence that was heard in Stage 1 of the Inquiry was a lack of technical competence on the part of the DWA was not really the prime issue.  I think there were issues with the standards that were being used and the guidelines and the technical approaches that the DWA was following, but I think we go back actually the technical competence of the officers themselves was probably not a critical issue.  There certainly could be questions around the assessment of the Water Safety Plan, but again I think if you looked at the criteria that were offered to that DWA in terms of how they should be assessing the Water Safety Plan it is probably more that they were actually operating according to those criteria.  What it seems to me is more of an issue is around judgment, around if you like the sort of finer points of risk assessment, really that, you know, I guess having a broader understanding of the issues and being able to also understand the risks that were actually becoming obvious in the environment and so I would be concerned about a person who was technically competent and excellent in drinking water treatment but who didn’t have the ability to understand that there were some very real issues with the source water and that broader understanding of the environment and in fact I would go so far as to say I'm concerned about the proposal for a single regulator of drinking water because our experience with other agencies such as MPI that’s taken over for the food safety regulation area is that the focus becomes on the inspection and auditing and less on the advocacy for, for example, for improvements to the environment or to prevent the contamination of the source water in the first place.

Justice Stevens ADDRESSES Dr Jones:

Q. Dr Jones how on earth can you be confident to design a water treatment plant unless you understand what you’re attempting to remove?

A. I'm not sure the DWAs are attempting to design water treatment plants?

Q. No I think you said that you had concern about someone who understood everything about water treatment but didn’t understand the environment of the water from which they were drawing the water.  I mean there's a disconnect there, surely the treatment process must be designed to treat the water that it's receiving which means that you must understand the environmental circumstances of the water?

A. Yes I take your point, I suppose I'm referring more to the role that the District Health Board has under the Health and Disability Services Act which is to advocate for the prevention of contaminants entering the environment in the first place.  So it's a fundamental role of the District Health Board.

Q. Also an obligation on a water supplier?

A. There are some obligations under 69 which is to take reasonable steps, it's not a particularly strong requirement.  That could be part of a regulator’s role but our experience, for example, where we have concerns about contaminants getting into Kaimoana, for example, locally in a shellfish bed is that MPI do not take a great deal of interest in those matters whereas the District Health Board, particularly in relation with its treaty relationships with the local hāpu and iwi, for example, are very active in that area.  So I mean we’re probably going a bit off target here but the issue –

Q. We are talking about DWA qualifications so please keep it to that?

A. Sure so coming back to the DWA qualifications the point I was making was that I do see some value in that broader qualification but I also agree that there is a need for flexibility and if we were able to recruit people with the technical ability and combine them with people who have the health protection and public health risk understanding that would be ideal.

Q. 
That would help meet a situation where there were difficulties in recruiting wouldn't it?

A. Yes, yes I think so.

Q. Someone within the unit that is experienced in, an expertly qualified around public health matters and has a health protection officer background working alongside a highly qualified engineer who has relevant experience in the water industry, sounds like the perfect outcome to me?

A. Yes I think the, it's, I'm not sure that I've quite understood what is being discussed in terms of the qualifications in other jurisdictions but I do think that ability to understand risk in the Water Safety Plan is absolutely critical and so…

Q. But that’s not rocket science, I mean the risks are that people get sick and it's, if they get very sick they die so, you know, it just seems to me that there's no premium on public health officials being the only people that can understand risk?

A. No I'd agree with that.

Mr Gedye:

I'd like to put to the panel the question of accreditation.  It's required by statute, section 69ZK says, “That a DWA must be accredited to internationally standards before being appointed by the DG.”  Some submitters have suggested that accreditation doesn’t achieve much and that it's a burden and a cost, one example is PSA who submitted, “IANZ assessment is an unnecessary burden and not the quality assurance programme it's intended to be,” and I think Water New Zealand has also submitted that accreditation is burdensome, it has not removed inconsistencies.  So the question I have to put to the Panel is, do you think that the statutory requirement for accreditation should be changed and that the emphasis should rather just be put on the primary qualifications and training needed rather than an accreditation system.  Dr Jones?

DR JONES:
No, I don’t agree with that.  I think the accreditation system probably could be enhanced but I don’t think it should be abandoned.

MR GEDYE:
Reasons?

DR JONES:
My observation has been that the accreditation system has been useful.  Our own experience is that it has been helpful in our own office.  Maybe we could have been more effective in actioning some of the advice provided through the accreditation process but I don’t see the process itself as being flawed.

MR GEDYE:
Do you see accreditation assisting on the question of ongoing supervision, oversight and auditing of DWAs?

DR JONES:
Yes.

MR GEDYE:
And do you see that in practice?

DR JONES:
There have been, there certainly are regular re-certification processes and my observation has been that the officers have taken those very seriously.

MR GEDYE:
Mr Wood, tell us from the inside, accreditation a good thing, should it be kept?

MR WOOD:
I think I'll preface my comments by saying there's no consensus amongst DWAs nationally.  My experience has been that accreditation was, I've found 
accreditation very valuable and particularly when we were first starting off, going through the accreditation systems for say the first couple of rounds, it was very clear that we didn’t know what we didn’t know and we learnt an awful lot from accreditation and there has been a continual refining of what we know through the accreditation process.  I think there's a danger when you have accreditation like we do that accreditation becomes a means to an end that yes, you’ve got to get your accreditation to be a DWA and that’s the focus whereas I think that’s the wrong focus.  I think you look at accreditation as giving further tools for improvement, another pair of eyes that can look at things from a different point of view and alternates opinion.  So I do think it has been valuable overall, in my view.

MR GEDYE:
And in terms of ongoing oversight, supervision, auditing?

MR WOOD:
Well, I don’t think necessarily that’s what accreditation does.  The day-to-day supervision is not the accreditation but accreditation does bring in a technical expert or someone from outside to look at your own practice and in three years you can get into habits.  You can certainly.  So there is certainly a place for a system that gives you an external peer review for example.

MR GEDYE:
As currently enforced, does accreditation apply just to a DWA assessment unit rather than a specific person?

MR WOOD:
So there's two parts to it.  When IANZ come in, they look at the drinking water assessment unit and they also do each individual Drinking Water Assessor as a signatory.  So there is the overall quality system and administration system for the unit and an individual focus.

MR GEDYE:
So each individual is accredited in his or her own right?

MR WOOD:
Yes.

MR GEDYE:
And do you think that’s the way it should be?

MR WOOD:
Yes, I do, yeah.

MR GEDYE:
Ms Gilbert, is accreditation a good thing?  Should it be changed?  What's your observation?

MS GILBERT:
My observation is that accreditation is something that we would want to review.  In fact, we have got the approval of the Minister of Health to look at that section of the Health Act.  It's my observation that there can be an unnecessary focus on conformances, a concern about non-conformances, a focus on the accredited functions, where sometimes the overall objective of safe drinking water can be lost because people become very concerned about process, about documenting process and so they may be documenting a correct process but they’re not seeing that the priority is actually making sure there is safe drinking water. 

MR GEDYE: 

But that would imply a review and some improvements to the accreditation curriculum rather than the system?

MS GILBERT:

I think I a review we would look at whether accreditation is necessary, whether it adds value for the cost that is imposed in terms of both resources and finance, whether there are other better ways of making sure we have got continuous improvement and we have good systems, but whether accreditation is actually necessary and adds that value.

MR GEDYE: 

Thank you. 

JUSTICE STEVENS:

Is the balance or the option to deliver the same through training?  For example, what might be within the accreditation system could, if it were say for argument’s sake technological advances or important information that was vital to the work of your DWA, you know, in a sense it seems as though that could be an ongoing process through training and work experience?

MS GILBERT:

We currently do provide training for drinking water assessors which they have to attend every three years, but I think it terms of the continuous quality imprisonment it might be around quality measures, how you make sure that people working within the drinking water area and the drinking water assessors, the health protection officers, are kept up to date.  That manuals and guidance is kept up to date, procedures, templates are up to date, so I think it would go beyond training, but training would be an important component. 

JUSTICE STEVENS:

The point being that there are at least one alternative.  That there are alternatives?

MS GILBERT:

Yes, certainly. 

JUSTICE STEVENS:

Yes, yes.

MR GEDYE: 

Thank you.  Dr Deere?

DR DEERE:

I think I agree with the panel members that how you do it is always – can always be proved, but you cannot do away with accreditation.  I think you can't do away with ongoing re-assessment at intervals, three to four years sounds reasonable.   Only thing I’d add is that I think the Ministry of Health or the District Health Board should have a final say on who is assessed to be an assessor, even if they passed all of the exams on competencies because I think they need to be able to have a final look at the person in a professional and make a final judgment just in case they found a clever way of passing all the tests but not really being the right person, having the right ethics, whatever it may be.  So I think that final check, living with the District Health Board, the Ministry of Health is something that just is there even if the rest of a accreditation process is passed.

MR GEDYE: 

Dr Fricker, any comments on accreditation?

DR FRICKER:

I'm not against accreditation, but I equally don’t think that it should be obligatory.  In the UK, for example, and the US, there are a number of assessors of drinking water quality that are not accredited.  I think in general the concept is good.  Does it work in New Zealand?  I am not so sure and I see huge differences in – between assessors in, in New Zealand, both in terms of their understanding of water treatment and their approach to non‑conformances, I think, by water supply.

MR GEDYE: 

Well, on that, a number of submitters have submitted quite specifically that they do not think DWAs have sufficient knowledge or training.  Any comment on that?

DR FRICKER:

Well, I’d have to agree with that.  That’s a bit of a broad sweeping statement because it's saying all DWAs and I’m not sure that’s true.  But even within any given unit, there is a vast difference between the understanding of water treatment, water safety, the effects of rain events for example on water treatment and how that might impact the safety of water that is being treated within a single unit.  There are differences, huge differences in the understanding that those DWAs have.

Justice Stevens:

Dr Fricker, lest it be thought that your comments should be devalued because you’re an international expert can you help us understand the basis upon which you make the observation of differences in quality of DWAs, in New Zealand?

Dr Fricker:

I've been consulting to water companies in New Zealand for 18 years so I've come across a number of Drinking Water Assessors.

Justice Stevens:

All in the one unit or different units?

Dr Fricker:

In different units and I suppose also to say that I'm very familiar with inspectors in the US and the UK so I think I feel able to make comparisons between consistency of approach.

Mr Gedye:

Is it your conclusion that the training needs to be better of DWAs in New Zealand, is that the logical consequence of your observation that there's areas where they don’t have enough knowledge?

Dr Fricker:

Well I think the training package needs to be reviewed and along with the qualifications requirement to become an assessor so I think the qualifications as they are, the restriction on qualifications as they are now is nonsense and there should be a training package which would differ depending on the background of that person.  So if a person that’s a water treatment engineer wants to become a Drinking Water Assessor then there are certain additional things that they would need to be trained in.  But if it were a health professional coming in then there'd be different things that they would need additional training so the package needs to be broadened but so does the skill base that an individual can have to become an assessor.

Mr Gedye:

I’d like to move to the question of compliance and enforcement.  Dr Fricker, staring at your end this time what observations do you have on the effectiveness of the enforcement side of a New Zealand DWA?

Dr Fricker:

Well I guess my observation is that there is no enforcement in New Zealand and that’s really a directive that’s come from the Ministry and I believe that’s had a detrimental effect on water quality nationally.  I think that – you see each year the number of water suppliers that have significant transgressions, that don’t conform and it's often the same suppliers year after year after year because there's no punishment, there's nothing to make them change.

Mr Gedye:

Or no threat of punishing?

Dr Fricker:

Well the threat’s kind of dangled there but it's shrouded in mystery because it's never happened.

Justice Stevens:

Are you able to help us in those cases where there have been ongoing problems, putting it generally, are they always assessed by the same Drinking Water Assessors?

Dr Fricker:

I don’t know that that’s the case, it would be the same unit.

Justice Stevens:

The same unit?

Dr Fricker:

And these transgressions may be multiple failures of water quality, that’s the case with some, others are just recurrent failure to produce Water Safety Plans or to monitor for Protozoa in raw water and that seems to be acceptable.

Justice Stevens: 

Or to take enough bacto samples?

Dr Fricker:

Or to take enough bacto samples?

Dr Fricker:

Or to take enough bacteriological samples which, unbelievable, that’s such an easy thing to do and at low cost.  

Mr Gedye:

Also an enforcement do you see an issue with the legislation providing the power to issue some enforcement actions only to a medical officer of health or to some other non DWA health official?

Dr Fricker:

I am unclear about how the enforcement action really works in New Zealand simply because there are no examples of how it is worked.  But I think that enforcement should be not only for breach of regulations, there should be enforcement action to prevent breach of regulations for example.  So if you have a utility or a water supplier that has a water treatment system that is right at the edge of its ability to deal with the raw water quality it has.  In other jurisdictions there would be enforcement action to tell that utility or water supplier to improve that system before there is an outbreak.  So enforcement action is not just about when you breach the Standards, it is about putting in the right measures, the right barriers to ensure that you don’t breach the Standards.

JUSTICE STEVENS:
Define “right at the edge” for us.  What do you mean?

DR FRICKER:
Well you may for example have a treatment plan that is designed to do 20 megalitres a day and it’s doing 22 right now.  You would want to be pushing that utility to expand its capability because if you go much higher and you often don’t have control over that, that is a demand.

JUSTICE STEVENS:
Demand driven, yes.

DR FRICKER:
So in many jurisdictions there would be enforcement action to say you need to upgrade that plant before it falls over.  Before it starts to produce water that is unfit for human consumption.

MR WILSON:
Before you get a turbidity breakthrough or before you –

DR FRICKER:
Yes or of failure of disinfection because of the turbidity breakthrough and you know, just mentioning that, those kinds of things are things that I feel that many Drinking Water Assessors that I have come across don’t understand.  For example the reasons why a failure of coagulation could cause a failure of disinfection and that’s pretty fundamental stuff I would say.

JUSTICE STEVENS:
Well then I suppose your earlier point about systems that require upgrading, or expanding, if there were enforcement mechanisms, that would help the managers in any funding application.

DR FRICKER:
Absolutely.

JUSTICE STEVENS:
Especially in a political environment where the purse strings are retained by elected officials?

DR FRICKER:
I think that is right but it would depend on how the enforcement was applied and that is different in different jurisdictions but for example in the UK enforcement might mean that the directors of a water utility could be prosecuted for not upgrading a plant.  But it could mean that drinking water inspectorate commissioning and engineering company to design an upgrade 
to that plant.  Commission a civil engineering company to actually build that plant and then bill the utility for that work.  That is how far the enforcement action can go in the UK and it has gone that way.

JUSTICE STEVENS:
That is a helpful, interesting perspective as to the scope.  It seems to go a little bit further than Dr Jones was telling us before.

DR FRICKER:
Well I think if you are going to have effective enforcement action, you need to understand water treatment pretty well, it is pretty important.

DR POUTASI:

Just in your example.  So who then pays for that degree of action by the regulator?

DR FRICKER:
Utility, utility is forced to pay with a penalty of course.

JUSTICE STEVENS:
To pay the costs?

DR POUTASI:

Of building a new water?

DR FRICKER:
The whole thing.  They are responsible for costs of design, plus an add-on, and the cost of construction plus an add-on and the cost of commissioning plus an add-on and once that process starts there is no end to it until it is finished.

MR GEDYE:
Presumably there is rights of appeal or review?

DR FRICKER:
Well there is a process before you get to that stage where the drinking water inspectorate go in and do that.  There is a process and it's effectively that the utility has failed in its obligation to undertake to do these things.  So it starts with an undertaking, the drinking water inspectorate says, you need to do this and we’re issuing an undertaking, you need to accept that undertaking and if they don’t then there's, I forget exactly now the number of steps, that’s three I believe, and then at which point the inspectorate can then kick off the whole process again.

Justice Stevens: 

Dr Fricker a number of jurisdictions I think the British, well the English and Welsh is one, where the utilities operate under an operating licence, they hold an operating licence from the regulator?

DR FRICKER:
That’s correct.

JUSTICE STEVENS:
And I understand the ultimate sanction is that they can lose that operating licence?

DR FRICKER:
That’s correct, they can lose the operating licence the individual, any individual within that company can be prosecuted for, you know, for negligence or a variety of –

JUSTICE STEVENS:
So hypothetically we were talking yesterday about the water only companies within the Thames area but within the larger Thames catchment.  Hypothetically one of those companies could lose its operating licence and it could be transferred to Thames Water?

DR FRICKER:
Absolutely yes that could happen.

JUSTICE STEVENS:
Anglian Water could be – Thames waters could be transferred to Anglian water perhaps even.

DR FRICKER:
Possibly, any of those things are possible yeah, that’s right and there are, for example, there are utilities within the UK that are geographically separated but run by the same company.

Mr Gedye:

Dr Deere what do you say about enforcement?

Dr Deere:

I guess I'm seeing it from the bottom up so when I submit an assessment report what I have seen so far is what, I think, Dr Jones has described where when we have a non-compliance an undertaking is required from the water supplier and to date the threat the loss of operating licence or the threat of fine or the threat of some step in powers that Dr Fricker described where somebody comes in and takes over the supply that threat has been enough so far to avoid the need to carry out the enforcement actions.  There often are undertakings, there often are non-compliances but to date they are taken very seriously and when the letter from the chief health officer comes through to the head executive things usually happen pretty quickly.  And so to date Dr Jones says that I think the threat has been the having that power in your back pocket has been enough.  I've not yet seen a case where the enforcement action had to actually be put in place and that’s a good thing I guess but it may mean the lack of enforcement actions might be hiding a lot of very near misses so I’d be interested in the assessor’s views on, for instance, where that may have happened.

Mr Gedye:

Do you think enforcement powers should sit with the DWA rather than anyone in the DHB or the MoH?

Dr Deere:

My experience is the DWAs are too low level, it needs to be peer to peer so the enforcement needs to come from a chief medical officer of health or a high level senior person who has the respects of the Chief Executive.  If the DWA were to put forward something with a – they can make the non-compliance but if they were to forward an enforcement action I suspect that that would be seen as being above their station, it needs to go through that high level reality check I think.

Mr Gedye:

What do you say about the softly, softly approach which has been discussed by many submitters in New Zealand at the moment?

Dr Deere:

I think that’s – where that’s been tried, as Mr Graham said from earlier this morning, you know, for a few years that might be okay.  As people get up to speed and understand what’s required but there's a time to stop that and I mentioned recently, I mentioned yesterday I see one of the state health departments has now started an open name and shame process.  That wasn't the case a few years ago, they have now started doing that to push the strength up so over time the softly, softly has to fade away when people have had their warnings, undertakings have to come through.  If those start to get ignored you need enforcement actions.  

Mr Gedye:

Ms Gilbert, what would you like to say about enforcement, who should have the power and how it should operate?

Ms gilbert:

I agree with Dr Deere, I agree that the, and also with Mr Graham this morning that when the provisions of the Health Act first came into force, particularly when the Government delayed the implementation of certain provisions for three years we very much encouraged Drinking Water Assessors and the wider public health staff to work with their water suppliers to encourage compliance, to support them understand what might be required.  In 2014, by the 1st of July, every water supplier serving more than 500 people was due to comply with the legislation and so at that time we changed our training course to actually promote more effective compliance and enforcement.  We split the training course which had been primarily aimed at Drinking Water Assessors so that there were plenary sessions for Drinking Water Assessors but also we encouraged health protection officers and medical officers of health to attend that training and after the plenary sessions which were general updates then the health protection officer and medical officer of health session was more focused on the compliance and enforcement parts of the legislation and in addition health protection officers and medical officers of health have got training in general legislation and specialised legislation which really focuses on legislation and how it works, compliance and enforcement.  We have also provided a range of guidance including the solicitor general’s prosecution guidelines really to help officers understand what the requirement is in terms of the compliance steps moving through to enforcement, what they are required to do in terms of chain of evidence, gathering information, to be able to prepare a prosecution file.  We also provide health protection contractors who are ex-police officers or lawyers who if a Public Health Unit is considering compliance or enforcement action they are encouraged to use these officers to make sure that they’ve got all their systems in place, they’ve followed appropriate process and this is right at the point where they might even be considering compliance action to make sure that everything is done properly.

MR WILSON:

But Ms Gilbert, you talked about the 2014, the larger than 500 suppliers, so those are called minor suppliers in the – is it?

MS GILBERT:

So it was the minor, major and large suppliers were all due to comply by the 1st of July 2014.  

MR WILSON:

But of the minor, only 41% did by July 2014?

MS GILBERT:

That’s correct and that’s why we strengthened our training advice. 

MR WILSON:

And two years later, only 45% do?

MS GILBERT:

That is also correct.

MR WILSON:

And what's it going to be like next year?

MS GILBERT:

We haven't seen the results of the annual review at the moment, but what we’re hearing from the field is that compliance might actually be less effective this current year because people have paid a lot more attention to what they’re seeing in the field.

MR WILSON:

So it's going down?

MS GILBERT:

We haven't seen the report yet. 

JUSTICE STEVENS:

When did the “ softly softly” approach stop?

MS GILBERT:

It certainly stopped in 2014 when we changed the training.  My recollection is –

JUSTICE STEVENS:

Just pause there.  How was the end of “softly,softly” communicated to the Drinking Water Assessors in the field?

MS GILBERT:

It was communicated through the training course, so this is a national course that we offer for Drinking Water Assessors and we also encourage health protection officers and medical officers of health to attend and so that training course is where we provide policy updates, they receive scientific and technical updates and in 2014 we made a very deliberate change to the training to strengthen really promoting compliance activity and enforcement activity.

JUSTICE STEVENS:

Is it mandatory for every Drinking Water Assessor to go to the training?

MS GILBERT:

They have to attend the training within a three year period or they lose their statutory appointment.

JUSTICE STEVENS:

Well, what that tells you is that for some that get to attend in the third year of this three year cycle, they’re not going to hear about the “softly,softly”approach if it is only delivered through the training?

MS GILBERT:

The training that we deliver is also that the people who attend the training are expected to take what they learn back to their office because we can't train everybody every year.  We also keep a registrar of who attends the training when and Drinking Water Assessors will normally attend the training every year, we run two courses every year for Drinking Water Assessors and most Drinking Water Assessors have attended it, if not every year, certainly every second year.  It would be very rare for a Drinking Water Assessor not to attend for three years. 

JUSTICE STEVENS:

So was there never any communication, clear, half a page, explicit instruction that the softly-softly prosecution approach is hereby ended?

MS GILBERT:
No there wasn’t.

JUSTICE STEVENS:
Do you think that would have been a good idea?

MS GILBERT:

I think it would.  With the submissions that we read and what we have heard.  It had not been our understanding that people thought there was a “softly softly” approach but that was clearly a misunderstanding on our part.

MR WILSON:
But surely the non-compliance statistics, in your own annual report, must have raised some red flags about the effectiveness of the regime?

MS GILBERT:

The non-compliance that we were seeing in the annual review was not consistent – it was not always the same water supplier.  When the annual review comes in, we go back to the Drinking Water Assessors where there are 
non-compliances and ask for more information about why the non-compliance has occurred, the significance of the non-compliance.  There are two instances that I am aware of where the Ministry was approached for enforcement action and the first example the officer had written a letter.  Some years later there was an outbreak but the officer had done nothing between writing a letter and then the outbreak occurring.  Once the outbreak occurred, the water supplier then remediated the issue.

MR WILSON:
But if I look at the numbers for the minus applies, at a national level for the last nine years.  They go 34, 35, 38, 37, 41, 46, 45 percentages.  A consistent 

time series where we are seeing non-compliance.  Surely that raised flags?

MS GILBERT:
It does raise flags and as I said when the annual review comes in, we do follow up the non-compliances to try and see whether there is a water supplier who is consistently not performing, whether there is something – you know a water supplier who may be negligent or refusing to comply or not making any effort to comply.

MR WILSON:
Well the answer is, over half of them have never complied.

MS GILBERT:
I would have to look at the individual results to be sure of that.

MR WILSON:
Well in any particular year, in the Annual Report published by the Minister of Health, over half of the supplies have not complied, every year. 

MS GILBERT:
Yes, that’s correct.

JUSTICE STEVENS:
The reason we are very interested in this Ms Gilbert is we did hear evidence in this Inquiry in stage 1, that one of the Drinking Water Assessors was using, as a reason for not taking certain steps, the fact that this policy at head office still applied?

MS GILBERT:
Yes that was a surprise and I agree that –

JUSTICE STEVENS:
It is shocking isn’t it?

MS GILBERT:
It is.

JUSTICE STEVENS:
That the message isn’t getting through and when you lay it alongside the statistics, doesn’t it strike you as extraordinary?

MS GILBERT:
I certainly agree we need to strengthen our advice in this area and we will do that.

JUSTICE STEVENS:
Thank you.

MR GEDYE:
Mr Wood?  Should DWAs have more enforcement power and should they exercise it and what would you say about changes to the enforcement system?

MR WOOD:

So that is a number of questions but the basic answer to the first two is yes.  There are a couple of – and I think we raised this in our submission, there are some powers that are put to a designated officer which I think should be more appropriately assigned to a Drinking Water Assessor.  So if a Drinking Water Assessor is on site doing an audit and sees something which is a clear danger to public health, then the Drinking Water Assessor should be able to act on it. At the moment if the Drinking Water Assessor wants to do that, they either have to change their hat to a health protection officer hat or go and seek out a designated officer to use some of those powers so I think there are changes that need to be made to the way the system is set up.

MR GEDYE:
Can you not just use your HPO hat in the same stride?

MR WOOD:

There are a couple of, you can do it but you actually have to be careful doing it.  If you're going in under one hat, then it's not a matter of you can't just swap it mid-stride.  There is a process that you have to go through and that’s a process of fairness as much as anything.  The other side of that is that there are certainly issues and they are there in the – they have been, I think, well traversed where the annual review, when I look at the annual review, I see some issues which I would call blatant non-compliance and that would be for instance a water supplier that takes no samples whatsoever, where they’ve got a clear duty under the Act to monitor in accordance with the Standards.  Now, I don’t think there's much, I don’t think there any grey areas there.  If they haven't done any monitoring and they have a duty to monitor, then that’s a clear breach.

JUSTICE STEVENS:
Do you have in mind the concept of say in issuing an enforcement notice?  Is that the type of –

MR WOOD:
I think there are – that’s certainly an approach which has been used in other health legislation that I think could be used here but there are – so there are certain things that then if I raise as a Drinking Water Assessor I believe there's been a breach of the Act at the moment, what I do is I send it up through the DHB process and I don’t know if all the evidence that I've gathered necessarily goes to the Ministry of Health, so that is where that joint two master thing I think becomes, hits the or becomes the most critical area, is that if the District Health Board has the responsibility to initiate a prosecution and is speaking with the Ministry of Health at a level that is different from mine, and I don’t necessarily know what that communication looks like.  Does that make sense?

JUSTICE STEVENS:
Well, it sounds very messy.

MR WOOD:
And it is a messy, yes.

JUSTICE STEVENS:
Messy, inefficient and unproductive and people could get sick in the meantime or die.

MR WOOD:
So from my perspective, I know I have raised issues through our escalation procedure in the last couple of years, I know my colleagues have as well, but I can't actually tell you what the outcome of that is.

JUSTICE STEVENS:
Still?

MR GEDYE:
Mr Wood, were you aware of the cessation of the softly softly policy?

MR WOOD:
I was aware of the change to training course.  I think there was a, we certainly – well, I took the view that we needed to change what we did as a result of that so we did make some changes to procedure as a result of the change to the training course but I don’t know if it was, certainly I didn’t think it was explicit that that approach had stopped.

JUSTICE STEVENS:
All right.  Well, let us try and get to the bottom of this.  you went to the training course or did you not?

MR WOOD:
So I certainly would have been to training courses on most of those years.  I tend to go once every two years so I can't tell you if it was 2014 or 2015.

JUSTICE STEVENS:
All right.  Well, maybe another way to get at it would be to ask Ms Gilbert if the content of these training courses is recorded or do you have slide presentations or what are the content of these training courses?

MS GILBERT:
Yes, we do keep copies of the presentations.  I can provide those to the Inquiry Panel.

JUSTICE STEVENS:
Well, that would be really helpful.  So we would like the one at the point before when it was still softly softly and then the next one immediately the change was made and we would like to know what the trainees were told precisely and the content of each of the subsequent trainings at which this message was countermanded and how.  Thank you.  If you could make those documents available through to Mr Gedye, that would be very helpful.

MS GILBERT:
Certainly.

Mr Gedye:

Mr Wood, just to test some of the things that have been said, Mr Wilson’s example of over 50% of suppliers not complying each year do you see any reason why a DWA or under the current regime a medical officer of health shouldn't be issuing a compliance order against each of those non-compliant entities so that at least there's the first step in requiring compliance?

Mr Wood:

I don’t have a problem with that.

Mr Gedye:

Dr Jones your comments on enforcement and improvements to it?

Dr Jones:

Firstly, let me just reassure the panel that myself and other medical officers of health have no qualms about issuing compliance orders and what I think, picking up on some of the comments that have been made is that with the very staggered approach built in to the Act some of the softly, softly may have been internalised by staff.  I can say with respect to the course, I attended a course back in 2009 and have not been required to attend a course since then.  We do have medical officer of health meetings but as far as I can recall they haven't covered off that particular topic.  The, I think it would be very helpful for an update of the enforcement policy if – and I think you have received submissions on that, if there were clearly a policy that spelt out what the process was and from my point of view I have, certainly in the last year and a half or so, asked DWAs to, when they have discussed water supplies to alert me to where they have concerns about public health risk and I suppose rightly or wrongly I distinguish non-compliances which are technical from those which a DWA has some very serious concerns about there being a serious risk of illness arising.  And probably what has also been helpful and would have been very helpful if we had had it earlier as an escalation policy where those non-compliances were brought to our attention much more early.  The reality, unfortunately, at least in our office was that we were not being, we were not privy to the compliance reports, they were signed off by DWAs and they just didn’t come across our desk and so with the escalation policy not being in place there was – there just wasn’t the opportunity to actually realise that there was an issue.

Mr Wilson:

Dr Jones I'm looking at the 2015, 2016 annual report of the Ministry of Health, were you aware that there were five minor supplies in the Hawke's Bay Region that were non-compliant in the ’15, ’16 year one as large as, with a population as large as 3000?

Dr Jones:

I have seen the annual report yes, is this non-compliance for Protozoa compliance?

Mr Wilson:

In this particular instance they're non-compliant with Protozoa, there are some small ones that are non-compliant for bacteriological within the region as well.

Dr Jones:

Right and the, I suppose the next question is do they have a Drinking Water Safety Plan that is approved in which they are implementing according to the plan?

Mr wilson:

Well it's not shown in the report.

Justice Stevens:

So that would be a question that you might want to ask on receiving that report isn't it?

Dr Jones:

Yes exactly because if they are taking all practicable steps in terms of the legislation I would be needing to take some advice about whether a compliance order could be issued if they were in fact meeting –

Mr wilson:

I suppose my question was slightly different?

Dr Jones:

Yes.

Mr Wilson:

What is done about non-compliance in the region?

Dr Jones:

So my understanding of what is done now is that we, in fact I know I write to the CEO of the council supplier concerned and say we need them to do something about it.

MR WILSON:

So there were three such letters at least written in as a result of the ’15/’16  results because I can see three local authorities here.

DR JONES:

I’d have to check with Peter, but I think we would have issued, we would have written to – I know we wrote – are you able to give me the details because I'm without knowing the –

MR WILSON:

They’re on page 41.  So you’ve got five non-compliance within Central Hawke's Bay District, you’ve got five within Hastings District and you’ve got one in Wairoa.  

DR JONES:

So I am pretty confident that we did write.  We’d be happy to make those letters available to you.  The – and I am aware that there have been ongoing meetings with – between the technical staff, the DWAs and the staff of those water suppliers to resolve those matters. 

JUSTICE STEVENS:

Because that's the next question isn't it.

DR JONES:

Yes.

JUSTICE STEVENS:

What did you get back?

DR JONES:

Yes and I mean, we’re happy to issue a compliance order if that’s needed.  In some circumstances, as I have already mentioned, we refer to the possibility of issuing such an order and generally speaking the action has taken place without the written order being actually issued.  But I’d have to go into the details of each specific one to know what was done and also I think to assess what our – what we decided was in terms of the importance of the non‑compliance.   So if it's a fairly insignificant issue that is not going to materially affect the risk to the recipients of that water, we would probably take a different approach to if we were clearly very concerned about there being a serious and imminent risk. 

JUSTICE STEVENS:

Which raises the question of discretion.

DR JONES:

Yes.

JUSTICE STEVENS:

There does seem to be a great deal of discretion as to what type of enforcement or compliance action is taken by whom?

DR JONES:

Yes and that is where I think enforcement policy would be very helpful.

JUSTICE STEVENS:

Yes.  And at the moment you haven't got anything to go by?

DR JONES:

I believe the Ministry –

JUSTICE STEVENS:

Apart from the training you had in 2009?

DR JONES:

Well, there is I believe Ms Gilbert referred to the Solicitor General’s Guideline.

JUSTICE STEVENS:

But that’s not – that’s at a very high level.

DR JONES:

Yes, I’d agree, it's not sufficiently detailed.  

JUSTICE STEVENS:

Not helpful to your problems.

DR JONES:

No.  I agree.

JUSTICE STEVENS:
Or the practical delivery of safe drinking water.

DR JONES:

Yes.

MR GEDYE: 

Isn't the Guidance, Dr Jones, contained in the Criteria for Appointment and isn't it in the form of this pyramid diagram, are you familiar with that?

DR JONES:

Yes, I am familiar with that.

MR GEDYE: 

For example, this says that, as I read it, that enforcement action should only be taken where there is a deliberate decision not to comply.  Is that your understanding?

DR JONES:

That is what is stated, yes. 

MR GEDYE: 

Would you accept that from the point of view of a victim consumer, it doesn’t make much difference whether it is deliberate or simply negligent?

DR JONES:

And I would not agree with what's written there and personally my judgment would be based on what I have said before, the risk, the actual risk to health.

MR GEDYE: 

But doesn’t that mean that you assume on your shoulders a very substantive assessment of whether a breach could lead to risk to a consumer including in the medium term or the longer term?

DR JONES:

Look, if there is a way to make that clearer, then that would be I think very welcome.

MR GEDYE: 

Do you accept that a compliance order under 69ZZH(1)(b) can include situations where there is no breach but where the medical officer of health nevertheless “believes, on reasonable grounds, that something is necessary to prevent, remedy or mitigate any risk to public health from a drinking water supply,” such that you could issue an order that a supplier treat with chlorine even if there hadn’t been a breach?

DR JONES:

Yes.

MR GEDYE: 

You accept that?

DR JONES:

Yes.

MR GEDYE: 

Have you ever done that?

DR JONES:

There were discussions with a supplier recently around chlorination.  

MR GEDYE: 

Did you cajole that supplier rather than issuing an order?

DR JONES:

Let's say we came to a mutual understanding.

JUSTICE STEVENS:
That did include chlorination?

DR JONES:
Yes.

MR GEDYE:
So that supply has been chlorinated today?

DR JONES:
Yes.

MR GEDYE:
And what if that supplier decides to stop chlorinating next week, what would you do?

DR JONES:
We're working, I think we have a plan for how that might occur and it would be by, at this stage, it would be by agreement.

JUSTICE STEVENS:
Who is “we” in that answer?

DR JONES:
So there is a Council.  I mean I may as well be open about it.  It is the Napier Council.  We have been in discussions with them about chlorination of the water at the present and our Drinking Water Assessor has been part of those discussions.

MR GEDYE:
I suppose the real issue for now is, if necessary, would you say that you have an effective and open ability open to you to mandate chlorination of any supply that you were worried about, without a breach and without any other –

DR JONES:
Well, there are obviously provisions for people to challenge compliance orders and I think it's important to remember also that the Ministry of Health has explained to us that they don’t want actions being taken that can be overturned in Court because that could have a negative impact and actually set a negative precedent.  So the advice we've had is that if we do intend to use compliance for enforcement, that we ensure it's effective and seek the advice of the Ministry to make sure that is the case.  So if you're implying that we could essentially dictate chlorination of all New Zealand water supplies by virtue of using a compliance order, I –

JUSTICE STEVENS:
I do not think that is what Mr Gedye has in mind.  I do not think that that is helpful.

DR JONES:
Okay.

JUSTICE STEVENS:
Just stick to the facts of your case.

DR JONES:
Sure.

JUSTICE STEVENS:
That is why I wanted to know who the “we” was and what I was referring to was, you, as medical officer of health, and/or a Drinking Water Assessor.

DR JONES:
Yes.

JUSTICE STEVENS:
And now you have told us that Mr Wood is involved.

DR JONES:
Yes.

JUSTICE STEVENS:
And obviously if there are public health risks and you have had discussions which led to chlorination treatment, the position is as safe as it can be for the moment.

DR JONES:
Correct.

JUSTICE STEVENS:
But as I understand it, there is a limitation on treatment for three months, from what I read in the press, is that right?

DR JONES:
I don’t know that we have a fixed date for the discontinuation of chlorination.  I think we have some criteria that would be applied.

JUSTICE STEVENS:
And presumably that would relate to dealing appropriately with the relevant transgressions?

DR JONES:
And appropriately with the security status of the bores.

JUSTICE STEVENS:
Correct.

DR JONES:
Under the current Standard.

JUSTICE STEVENS:
Correct.

MR WILSON:
And what about understanding the source of the historic transgression?

DR JONES:
I would have to defer to Mr Wood on that question I think.

JUSTICE STEVENS:
Dr Poutasi, did you want to ask a question, then we will come to Mr Wood?

DR POUTASI:
Yes, it was going back one step, just to clarify in the sense of the “we”, and maybe not even in this particular example but who then has the final say?  Is it yourself as medical officer of health, together with DWA or is it the Ministry?

DR JONES:
My reading of the legislation would be that it would be the medical officer of health would make that decision about the compliance order, taking into account the Ministry’s advice but in this particularly instance, it was also consultation with the CEO of the District Health Board.

DR POUTASI:
So in other words, you are saying to us you are quite clear it is the medical officer of health who makes the decision about any enforcement action, taking into account consultation?

DR JONES:
Designated officer for compliance orders, it is particularly the medical officer of health.

DR POUTASI:
Yes, that is fine.

JUSTICE STEVENS:
But you have the statutory responsibility do you not?

DR JONES:
Absolutely, yes.

JUSTICE STEVENS:
And there is no mistake about that?

DR JONES:
No.

MR GEDYE:
But are you saying you will exercise that in accordance with Ministry policy?

DR JONES:
Yes, because we are reporting to the Director General of Health in that statutory role.

JUSTICE STEVENS:
It is quite difficult for you, is it not?  Is that fair?

DR JONES:
It takes a lot of professional judgment and, yes, it can be difficult at times.

JUSTICE STEVENS:
I mean we are speaking about the system here?

DR JONES:
Yes.

JUSTICE STEVENS:
And it is not, I mean, you have got the immediacy of the issues of the case in point with all that that entails but there is also problems around applying the system, which does not seem to be straightforward?

DR JONES:
That’s correct.

JUSTICE STEVENS:
Did you want to add anything, Mr Wood?  Do you find it easy to apply?

MR WOOD:
No, I don’t find it easy to apply but certainly we have been in the position of, to speak about the specific example that we were speaking about, where we got to the point where there were the historic transgressions, our expectation and our requirement on the Napier City Council was that while the investigation was underway, to mitigate any public health risk, chlorination had to happen.  We didn’t put an end date on that because we didn’t necessarily know how long those investigations were going to take and from my perspective, what we are now dealing with is an issue of making sure that the sources and the system are safe and that the risks are mitigated and if that can't be done through any other way, then chlorination remains.

JUSTICE STEVENS:
So if, for example, the investigation is not finished within three months –

MR WOOD:
That’s right.

JUSTICE STEVENS:
– then –

MR WOOD:
Correct.  So the three-month timeframe that has been released was not a timeframe that we set.

JUSTICE STEVENS:
Not set by –

MR WOOD:
No.

JUSTICE STEVENS:
And that would not be consistent with your expectation if the investigation had not been concluded within that period?

MR WOOD:
That’s right, yeah.

MR GEDYE:
Does the suite of measures available to a DWA also include downgrading the status of bores and have you downgraded Napier’s bores?

MR WOOD:
Yes and yes.

MR GEDYE:
So that would require treatment by that route wouldn't it?

MR WOOD:
Yes.

JUSTICE STEVENS:
And is that being carried out?

MR WOOD:
Well, chlorination is in place, so that’s – we've got as far as the chlorination point at this stage.

MR GEDYE:
Do you find the power or right to downgrade a bores classification a simple and effective expedient available to you at the moment?

MR WOOD:
Simple, no.  Expedient, no.  Effective, yes.

MR GEDYE:
So changes, would you suggest, to give DWAs a more effective ability to downgrade the status of a bore?

MR WOOD:
The main issue that we have is that we're applying the current criteria and so if we have a suite of bores where or a series of bores where I might be nervous about the status of the bore, but actually the criteria are met, I can't just go and remove secure status without some reason and that therefore is – so even though I may have a significant concern, I do need a bit more than that.

MR GEDYE:
Does that mean that you find the secure rating system can actually be an impediment as matters stand?

MR WOOD:
Yes.

MR GEDYE:
Because once you’ve ticked all the boxes for secure, then it must remain secure unless some box gets un-ticked, is that right?

MR WOOD:
Yes, and so then you get into the stage of saying right, so something has happened like detection of total Coliforms in a bore, which then gives me some concern that there might be surface water influence.  So then I'm looking at trying to apply the criteria, which is either E.coli or residents time to get the information that I suspect confirmed before I can actually remove the secure status.

MR GEDYE:
All right, thank you.  I propose to raise one more topic for discussion before lunch and that is –

JUSTICE STEVENS:
Just before we move on, would it be an approximate point to offer to counsel an opportunity to ask questions on the subjects we have been dealing with up until now?

MR GEDYE:
I'm happy with that, Sir.

JUSTICE STEVENS:
Yes.  Ms Casey?

MS CASEY:
Thank you, Sir, nothing from me.

JUSTICE STEVENS:
Nothing from you?  Mr Matheson?

MR MATHESON:
No, thank you, Sir.

JUSTICE STEVENS:
Ms Butler?

MS BUTLER:
Thank you, Sir, nothing from the Crown.

JUSTICE STEVENS:
Nothing from you.  Thank you.  Ms Arapere?

MS ARAPERE:
No.

MS RIDDER: 

No, thank you, Sir.

JUSTICE STEVENS:
Very good.  That was quick.

MR GEDYE:
My final question is really the simple one of resources.  Do you Panel members consider that some change is needed to the resources and funding and support provided to the DWAs New Zealand?  Dr Jones?

DR JONES:
I think these issues have been already mentioned in the earlier Panel.  The access to microbiological expertise, engineering, hydrogeology and drinking water monitoring et cetera, and I would add to that the systems to support 
waterborne illness surveillance and detecting trends in water supplies, so what we've talked about in terms of enhancements to the drinking water online system.

MR GEDYE:
Do you agree with all the submitters who say we need a lot more DWAs?

DR JONES:
I think we do.  I think we do need more DWAs.  I also think that there would be benefit in DWAs being able to focus on their drinking water assessor work rather than having to wear multiple hats.

JUSTICE STEVENS:
Are you up to your full compliment yet?

DR JONES:
No, we are in the same situation we were during the June hearing.

JUSTICE STEVENS:
Which was not, from memory, very good?

DR JONES:
So we have found a way to ensure that we are delivering Drinking Water Assessor.  We are heavily relying on Mr Wood and we also have another Drinking Water Assessor who we're contracting in and we have trainees who are working alongside them.

JUSTICE STEVENS:
Thank you.  It was just an update because that to our mind was very important evidence that we heard at the June hearing.

DR JONES:
Yes.

JUSTICE STEVENS:
And we are concerned as a Panel at your position.

DR JONES:
Sure, thank you.

MR GEDYE:
What would be on your wish list for support, resources, funding, numbers?

MR WOOD:
Wish list?  Right, so we certainly do have, well, I believe we have a shortage of DWAs across the country.  I think there is, in terms of the work that we have done within our own unit working out the number of people we would need to perform the function, I think that has showed that we were deficient and I think we are still deficient.  We just don’t have enough people on the ground.

MR GEDYE:
How many more DWAs does New Zealand need?

MR WOOD:
I've done a little bit of work.  I'm not necessarily as confident as I would like to be in terms of trying to estimate the calculation across the country but I know that at the last hearing, I think it was the last hearing, we talked about –

JUSTICE STEVENS:
In June?

MR WOOD:
In June, we talked about the capacity model that we had done and I have certainly done some work trying to extend that to look at what the country was 
saying and had some correspondence with other Drinking Water Assessors as well.  So I, at the moment –

MR GEDYE:
Rough guess?

MR WOOD:
It would be a rough guess and it could be, I think the mid-range figure that I came up with, which might be about right, would be something in the order of 45 FTE.

JUSTICE STEVENS:
45?

MR WOOD:
Full-time equivalents.

JUSTICE STEVENS:
Full-time equivalents?

MR WOOD:
Yeah.

MR GEDYE:
And how many at the moment?

MR WOOD:
Well, we've got about 34.  I'd need to look.  There is a – I’m not sure.  There is a register but I’m not sure that all the people that we have there are full-time.

MR GEDYE:
Very roughly, you're talking about another 10 or 11 or 12 more DWAs, if possible?

MR WOOD:
Yes.

MR WILSON:
Well, except that are they 34 FTEs or they are bodies on the ground?

MR WOOD:
Now, they're DWAs, health protection officers.  So we were working with the current criteria, so we had, to be a DWA, you had to be a health protection officer, so we factored in what we would need to do to maintain our health protection officer competency.

MR WILSON:
So you are talking about a mid-range of a 30% increase?

MR WOOD:
Yeah.

JUSTICE STEVENS:
Has that been escalated, the shortage of that magnitude been escalated to the Ministry of Health?

MR WOOD:
I would doubt it.  I really did the calculation for the Inquiry.  One of the issues that we have is that every District Health Board does its own calculations and so I don’t know whether each District Health Board has necessarily done the work in the same way as we have and whether that has all been communicated through to the Ministry.

JUSTICE STEVENS:
All right.  I appreciate that you did those calculations at our request but for myself, the importance of that information and the necessity to communicate it promptly to the Ministry of Health exists.

MR WOOD:
Yeah.

JUSTICE STEVENS:
And again, I am speaking for myself, and I am sure my colleagues would agree, the fact that the Inquiry continues should be no impediment whatsoever in letting the Ministry know of the extent of the shortage.

MR WOOD:
I understand.

JUSTICE STEVENS:
Dr Poutasi, do you agree?  I mean, get on and do it.  Write.  Write to the Director General.  Write to Ms Gilbert.  Give her a note now.  Write it over lunchtime.  Just get on.

MR WOOD:
I think Ms Gilbert’s heard, yeah.

JUSTICE STEVENS:
Yes, nothing has to stop because of the Inquiry.

MR WOOD:
No.  No, I realise that.  That wasn’t the intent of my comment.  I just –

JUSTICE STEVENS:
But I did not want you to – we have seen other instances where things that should be done did not appear to be getting done because of the Inquiry.  Well, do not let that get in the road.  All right?

MR WOOD:
Yeah.  No problem.

JUSTICE STEVENS:
Thank you.

MR GEDYE:
Mr Wood, would you also, in terms of resources or support, want to put on your wish list some reorganisation of the DWAs?  We've talked about a very flat structure where there's really no seniority, no management, verticality and indeed the structures there are, are voluntary and have been organised voluntarily like your own unit.  Would the DWAs be helped and be more effective if they were organised in a more conventional management structure and with an official grouping of them rather than the voluntary arrangements that have grown up in an ad hoc way?

MR WOOD:
So I think there is, and there continues to be, an issue with career path in health protection generally and with Drinking Water Assessors.  So there is really no career path unless you end up going into a team leader role in the DHB and then into a management system.  So there's no professional recognition.  There is no structure.  That is clearly an issue.

MR GEDYE:
What about management and accountability and support systems?

MR WOOD:
So in terms of my wish list, it would be, at the moment, if we want to access to the specialist advice, we have to put that through a series of systems to get it approved by the Ministry of Health.  It would be very very useful to be able to pick up the phone and have the expert advice at the end a lot more quickly.  There are the structures that are in place to manage the budgets are also an impediment in terms of being able to access things quickly from time to time and there certainly is a good case for having a series of experts or a series of people who with expertise in different fields who are available for a Drinking Water Assessor to get advice from.  Engineers for example.

MR GEDYE:
All right, thank you.  Ms Gilbert, DWA resources and support and funding, what would your comments be?  Do you agree that there's room for improvement?

MS GILBERT:
I listened to the evidence earlier today about the changes in resourcing at the Ministry of Health.  One of the things that happened in 2008 was there was a review of the way the services were provided and the report that came out recommended establishing a national drinking water co-ordination service to make sure there was focused and prioritised advice available for Drinking Water Assessors and others who work in Public Health Units and drinking water.  That focal point co-ordinates advice and information, where questions come in, it organises the information to be provided and then posts them on an intranet so that all Drinking Water Assessors can see the questions and answers.  It provides access to engineers or technical experts and scientists.  We have a number of other scientific advisory services, so we have microbiologists and chemists, if necessary physicists and hydrogeologists.  So these resources are available for Drinking Water Assessor to use.  I was not aware that there were impediments to the access to that advice.  I think it's the checks and balances around the request for advice is because we need to manage the resources to be available for everybody but I’m not aware that 
any reasonable request for advice has been either turned down or delayed more than maybe a day and certainly urgent requests for advice are processed immediately and there's some discretion among the people who provide the advice to provide the advice in an urgent situation and then clarify the approvals later.  So I would be very disappointed if there were impediments in people accessing advice when they needed it.  In terms of the surveillance, we have drinking water indicators that are provided which link advice from the annual review from communicable diseases data and provide that both nationally but also broken down to DHB level and my colleagues in the communicable diseases team are looking at a review of surveillance and improving surveillance for communicable diseases and a number of different ways of doing that.  So there is always things where we need to prioritise, where we would like to do more but we certainly try and listen to what's coming from the health office – from the field officers in terms of what's most important and what they really need in terms of doing their job and delivering their advice at a local level.

MR GEDYE:
Thank you.  Dr Deere, comments on resources and support for DWAs?

DR DEERE:
I couldn't give comments and suggest FTEs and I've heard the comments from Mr Wood, who's a highly respected DWA, so I suspect he's got the best advice you could get on that.  My only comment would be it's important to assess the resource requirements for what the DWAs should be doing in the longer term, not just what they need to do now, because as we'll discuss on Thursday in the Water Safety Plans, there's some major holes in the Water Safety Plans, which we'll come to later, but to fill those holes would increase the ground on ground role of the assessors and that would take more resources.  So just be careful about thinking about what the assessors should be doing and the requirements rather than just what they need to do now.

MR GEDYE:
Thank you.  Dr Fricker?

DR FRICKER:
Yeah, more of them for sure.  More focused on water and not distracted by –

MR GEDYE:
Measles.

DR FRICKER:
Measles or mumps or whatever.  Let somebody else deal with that.  Definitely more understanding of water treatment because it's weak, in my opinion, despite what I've heard.  It's weak.  People don’t – most DWAs do not understand water treatment and they really need to because without that, they're not going to be able to truly assess Water Safety Plans.  They're not going to be able to truly assess the impacts of weather events or other such things on health.  So they definitely need more understanding of treatment.

MR GEDYE:
Thank you very much.  That concludes my questions.

JUSTICE STEVENS:
Yes, Ms Casey, any questions?

MS CASEY:
No, thank you.

JUSTICE STEVENS:
Thank you.  Mr Matheson?

MR MATHESON:
No, thank you, Sir.

JUSTICE STEVENS:
Yes, Ms Arapere, Ms Butler?

MS BUTLER:
No questions, thank you, Sir.

JUSTICE STEVENS:
No questions, thank you.  And Ms Ridder?

MS RIDDER: 

No, thank you, Sir.

JUSTICE STEVENS:
Very well.  We do have a change of Panel for the next session, so on behalf of the Inquiry Panel, I would like to thank all of those who contributed to the topics we have just been discussing.  Thank you for your frankness and willingness to contribute to the debate and important matters keep coming out and we are grateful for the advice and perspectives that are offered by all of those involved.  So thank you all.  Yes, Madam Registrar, we will now adjourn until 2 o’clock.

inquiry ADJOURNS:
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INQUIRY RESUMES:
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JUSTICE STEVENS:
Good afternoon everyone.  Good afternoon Ms Linterman, new panel?

MS LINTERMAN:

We do.  We have a new panel this afternoon.

JUSTICE STEVENS:
Counsel assisting.

MS LINTERMAN:
New counsel.  Most of the panel you will be familiar with, but we have one new face, Ms Hofstra in the middle from IANZ so I will ask her to give you a brief instruction to her role.  

MS HOFSTRA:

Good afternoon, my name is Ann Hofstra, I am the operations manager with IANZ for testing laboratories that operate under the 17025 ISO standard and that includes laboratories that are accredited for testing of drinking water compliance.  So my background is chemistry, I have been with IANZ for 18 years and I have been managing the drinking water programme testing laboratories for probably 15 years of that time and part of my role, within IANZ is also to ensure that our systems align with those of testing laboratories overseas and to that end I am also an international peer evaluator for accreditation.

JUSTICE STEVENS:
Thank you very much and welcome to the panel.

MS LINTERMAN:
And we have welcomed back Dr Nokes.  We also have Ms Gilbert, Dr Deere and Dr Fricker.  So we are dealing this afternoon with issues 15 and 16 which relate to monitoring, testing and laboratories.  I think it is important to acknowledge the many helpful comments we have received, the Inquiry has received, the submissions and fact papers on matters relating to these issues.  My intention is to focus this afternoon’s session on two key topics.  The first is laboratories and the second is sampling.  On these topics there will be some questions that are more relevant to particular panel members, based on their experience and who they represent and some of the matters have been touched on earlier in the context of whether we should have a drinking water regulator and the role of the Ministry of Health.  I am conscious that we do now have a Ministry of Health representative on the panel as well as an IANZ representative, so we will repeat some of those lines of questioning.  So we will start with laboratories.  We touched earlier on the failure by analytical research laboratories to use sodium thiosulphate in water sample containers.  During the period of the Inquiry, there have also been issues raised with the performance of another water testing laboratory used by Hastings District Council.  Now there is no suggestion that these incidents caused or contributed to the August 2016 outbreak but they have certainly raised questions for the ongoing safety of the Havelock North drinking water supply and because these issues have come to light through the Inquiry, ensuring the competence and performance of the laboratories across the country, is an important issue for stage 2.  So I want to start by reiterating a simple proposition that Dr Deere made earlier and this was also a theme of many of the submissions, particularly from the district councils.  Would you agree that water supplies should be able to rely on laboratories that have been recognised by the Ministry of Health and accredited by IANZ to provide reliable testing of drinking water.  Dr Deere, let’s perhaps start with you.

DR DEERE:
Yes really that is the purpose of the IANZ and the registration process, exactly that purpose.  They should be able to rely on it and they can’t be expected to 
carry the increasingly specialised expertise that is required for modern testing within most councils and most water providers or even the community public water suppliers.  They should be able to rely on the independent process to adjudicate and ensure the quality of those sampling methods and the test methods  that are used.

JUSTICE STEVENS:

Why is that reliability so important?

DR DEERE:
The first reason is just to provide confidence because if you get repeated problems, it is a cry wolf situation; people then ignore real contamination when there is a real public health threat and the other thing is to avoid missing contamination and getting a sort of false negative if you like.  It undermines the whole reliability of the process and people soon realise if they are getting poor results and stop taking them seriously.

JUSTICE STEVENS:
And I think the example that we heard earlier today was of water suppliers, sometimes using, as a first line of argument, “Oh it’s not the water, it’s not our system, it’s the testing.”

DR DEERE:
That’s a very common initial response to an adverse finding.  Very common.  Generally speaking the first assumption people try to prove is it is a lab problem and the more confidence you have in the lab, the faster you will take a sensible response and if it is a lab problem and it keeps happening, then you lose all confidence.

MS LINTERMAN:
Is that a common response just in New Zealand or is that something you experience, worldwide as well?

DR DEERE:
I think it is worldwide but the better quality of the lab and the better trust there is in the lab, the less of a problem it is.

MS LINTERMAN:
Dr Fricker?

DR FRICKER:

It is absolutely a worldwide occurrence that operations rings the lab or the sampling and the lab says, no the result is correct and usually it is about 50/50.  About half the time it is a real result and half the time it is a lab or sampling problem but it is a worldwide issue but I guess I would like to say at this point, there seems to be, quite widespread in New Zealand, a concept of false positives and I have certainly heard it in relation to samples taken in Havelock and in Hastings in general, but in other places where a sample has been sent to the lab and comes back with an E.coli result and then they take a subsequent sample and that is negative and somehow that has been interpreted that the first result was a false positive.  That’s –

JUSTICE STEVENS:

Or it is put about by the – whoever – that that was a false positive.

DR FRICKER:

But it is not a false positive.

JUSTICE STEVENS:

No.

DR FRICKER:

It is absolutely not and it is probably what you would expect unless you had gross contamination.  We heard earlier this morning about situations where you typically have one or two E.coli, that’s perfectly normal, but one is the same as zero and three is the same as zero, they’re within the limits of 
uncertainty.  So I think that's also quite an important thing that the lab should be explaining to their customers that these are not false positives, they are genuine results, but the level of contamination may or may not have changed, but the fact that there is a different result is irrelevant.  Because you could take two aliquots from the same bottle and get a positive in one and a negative in the other, that would not be unusual either.  Do I – my – I guess the point there is that I think the laboratories are not explaining well enough to our customers what results mean and often that is the case, particularly in small labs for microbiological results because there is no microbiologists, they are chemists.

JUSTICE STEVENS:

And does that have a flow-on impact on what the water supplier of it is a council that politicians are saying about results?  Say for example, a positive E.coli reading?

DR FRICKER:

Yeah, absolutely.  I mean –

JUSTICE STEVENS:

Because they’re using that lack of explanation as a basis for saying, “Oh, well, it must be a false positive.”

DR FRICKER:

Correct.  And it is an incorrect assumption.

JUSTICE STEVENS:

Just so we have on the record why it is an incorrect explanation, I take it that from a scientific point of view, a false reading that is positive for E.coli and then within a day or so another reading that is negative for E.coli is normal, feasible, what?

DR FRICKER:

Perfectly normal and it's a situation that happens more often than not, I would say, that follow-up samples are negative.  It's because contamination is not homogeneous and bacteria within a sample, within an aliquot of water, are not homogeneously dispersed.  So it would be perfectly normal – if you took two bottles of the same water at the same and is effectively the same time, one of those to be positive and one to be negative, that would be perfectly normal. 

MS LINTERMAN:
Dr Fricker can you just spell aliquot for us for the transcriber and explain what it means?

DR FRICKER:

A-L- I-Q-U-O-T and aliquot is a portion or a sample.

JUSTICE STEVENS:

Not an acronym in this case?

DR FRICKER:

It's not an acronym. 

MS LINTERMAN:

Perfect, thank you.  Ms Hofstra, do you have an comments on that starting proposition that we need to ensure the reliability of laboratories for the water supplier?

MS HOFSTRA: 
Well, yes, we do need – yes, we do.

MS LINTERMAN:

It's not a trick question. 

MS HOFSTRA: 

We do, yeah.  The suppliers need to be confident of the results that come out of the labs.

MS LINTERMAN:

Dr Nokes?

DR NOKES:

Yes, I agree with the proposition as Doctors Deere and Fricker have outlined. 

MS LINTERMAN:

And Ms Gilbert?

MS GILBERT:

I agree with the proposition, but I would say it also includes the importance of collecting the samples, making sure that the analysis is reliable, using appropriate methods, having results that the water supplier can rely on, that the laboratory staff can interpret the result and that the laboratory staff know what actions to take depending on the result they obtain.

MS LINTERMAN:

Thank you.  Now I want to start, we have had much discussion over the past day and a half about the competence and the experience of the individuals involved in water supply generally and Dr Fricker you mentioned earlier specifically the need for drinking water testing laboratories to have a professional microbiologist, can you comment on the level of qualification, expertise, experience that are needed for laboratory staff and whether this is present in New Zealand laboratories in your experience?

DR FRICKER:
I would say for, as the senior microbiologist in any lab, probably degree level or equivalent and three years’ experience in public health microbiology would be reasonable.  Does that occur in most labs in New Zealand?  No.  Certainly 
does in some but there are many where, many labs that provide microbiological services for statutory water testing in New Zealand that don’t have a microbiologist on staff and that’s bad news because I think we've all agreed that microbiological aspects of water treatment are the most important in terms of protection of public health and it's certainly of concern to me that some of the analyses that are performed are performed by non‑microbiologists and it coincidentally those laboratories tend to be performing analyses for smaller suppliers who also have no public health expertise.  So the combination is quite dangerous, in my opinion.

JUSTICE STEVENS:
So does that point to a systemic failure?

DR FRICKER:
I think it's a commercial issue.  The laboratories –

JUSTICE STEVENS:
Well, the system allows it.

DR FRICKER:
Well, I think the system should require that there is some microbiological expertise in either the laboratory or in the interpretation of the laboratory results or both and larger and responsible water providers would not countenance the idea of using a lab that didn’t have that expertise.

JUSTICE STEVENS:
And in the case of those larger suppliers, is it open to them to specifically require in their contracts with the laboratories that there be appropriately qualified microbiologists in the lab?

DR FRICKER:
Yes, and –

JUSTICE STEVENS:
Do they?

DR FRICKER:
Yes, and in other jurisdictions, it's often a regulatory requirement that for a lab to be certified for statutory testing that they have appropriately professionally qualified microbiologists.

MS LINTERMAN:
Thank you.  Dr Deere, any comments on levels of experience required than what we have here?

DR DEERE:
I think from what I've seen, it's not uncommon to have competency-tested experienced microbiology technicians that might not be graduate microbiologists but typically the signatory who signs off the results, the person that decides what methods are used, that accredits or assesses the competency of the technicians would be a graduate microbiologist, an analytical microbiologist and the problem with also water microbiology, like many other fields of analysis, is it's getting more sophisticated all the time.  So I think the need for that level of expertise is increasing and don’t forget that person can also do food, micro and pharmaceutical and other types of pathology.  They can do other.  It doesn’t mean they have to have full-time water microbiologist to do a small number of samples.  They can be professional analytical microbiologists covering a range of things and most labs do that.  So it shouldn't be difficult to have that capacity and so that’s why I would be surprised if you had a situation where the signatory for those samples was not a microbiologist for microbiological analysis.

MS LINTERMAN:
When you refer to the signatory for the sample, do you mean the person who's doing the testing?

DR DEERE:
Not necessarily.  They may not be doing – they may have a technician doing much of the actual work but someone who signs off that is an accredited method but it's meeting the IANZ requirements and that they are taking accountability for that, the credibility of that result as a professional microbiologist and they will stand up and defend that result and be confident in that result.  So often the signatory may not be the person who's done the actual hands-on work because much of the routine microbiology can be done by experienced technicians but to have that oversight from sampling through to the result that gets reported, to understand all that would be, logically would be an accredited person with that required experience and similarly in chemistry, it would be a chemist in that case but it would be a similar concept.

MS LINTERMAN:
Thank you.  Ms Holstra, any comments from your practical experience?

MS HOFSTRA:
No, I support what Dr Deere has said, that if you have got a laboratory that’s undertaking microbiological testing, the staff member who is normally a key technical person or signatory taking responsibility for the results might not necessarily be the person that did the testing but they certainly have the expertise and appropriate qualifications to look at the type of sample that came in, the results and the QC or quality control aspects to have confidence that the result going out is a valid one.

DR POUTASI:
Can I just check there?  So is it an IANZ requirement that that is a microbiologist?

MS HOFSTRA:
The IANZ requirement is that they are a suitably qualified and experienced individual and if you are in a laboratory that is doing a very very small scope of testing, it might be somebody who has got 20 years’ experience in that field 
but perhaps does not have a formal degree-level qualification.  It could have been an old New Zealand Certificate in Science, which is now equivalent to the diploma.  If it's a laboratory that’s putting out, say in a bacteria results that require probably a higher level of expertise, then it would be a microbiologist.

JUSTICE STEVENS:
With a degree?

MS HOFSTRA:
With a degree.

MS LINTERMAN:
Thank you.  Dr Nokes?

DR NOKES:
Certainly if I were a water supplier, I think I would be looking for a microbiological laboratory that was overseen and someone who was taking responsibility of the results being a microbiologist and Dr Deere got in before me with regards to the reverse case as far as chemistry is concerned as well.

MS HOFSTRA:
And Ms Gilbert?

MS GILBERT:
I agree with the Panel.

MS LINTERMAN:
Thank you.  I want to move now to accreditation, which has already been a bit of a hot topic this morning.  The IANZ process provides for two levels of recognition, so laboratories have either full accreditation if they're assessed to demonstrate to compliance with the 17025 Standard or they can have level 2 recognition if they're assessed to demonstrate compliance with the Ministry of 
Health level 2 criteria.  Why have we got two levels of accreditation?  Shall we start in the middle?  Ms Hofstra?

MS HOFSTRA:
It's historical.  When IANZ took over the assessment and oversight of the drinking water programme, going back about 14 years or so.  It was the Ministry of Health criteria and that was based on a report that was produced by ESR.  A lot of the laboratories were already accredited so it made sense for us to extend their accreditation from their chemical and biological programmes into a drinking water programme which was basically the same testing but it was limited to the testing required by the New Zealand Drinking Water Standards and then we had, I think it was about eight laboratories at that stage that only met the Ministry of Health criteria.  We didn’t mandate that they become accredited but we have never received new applications under that programme.  We've just continued to leave them as are.  Any new applicants that want to test drinking water come under the accreditation criteria.

MS LINTERMAN:
So what's the difference between the two levels?

MS HOFSTRA:
Technically they're the same.  The difference is that level 2 laboratories are not required to have management review to carry out internal audits or have a formal process for controlling their documentation.  Technically, in terms of using calibrated equipment, having appropriately qualified personnel, using recognised methods, investigating issues that might occur with testing, it's exactly the same criteria that’s applied.

MS LINTERMAN:
Do any of the other Panel members have any comments on that difference?  Ms Gilbert?

MS GILBERT:
No comments.

MS LINTERMAN:
Dr Nokes?  Dr Deere?  Dr Fricker?

DR FRICKER:
Well, given that it's the single most important test for an untreated supply, I do have some concerns about the whole concept of level 2 laboratories performing microbiological analyses.  It's the only test that’s really important in terms of assessing the quality of that water from a public health perspective and potentially we're allowing non-microbiologists to oversee that test and I have some difficulty with that.

MS LINTERMAN:
And so we heard from Ms Hofstra that the main difference is in the management routines and that sort of side of it.  So we might fit that into the monitoring sort of post-accreditation side of things.  Is that part of your concern?

DR FRICKER:
Yeah, I think that forms part of it.  The whole concept for me is that if you're performing a test that that’s important, everybody should be at the same standard and I don’t think they are.  In fact I know they're not.

MS LINTERMAN:
So leaving the level 2 recognition –

JUSTICE STEVENS:
Does that mean, Dr Fricker, that there is a lumpiness in the personnel that populate the laboratories in terms of abilities and experience?

DR FRICKER:
There tends to be.  The level 2s tend to be the smaller laboratories and often they might be primarily chemistry laboratories and would have chemists performing microbiological tests.

JUSTICE STEVENS:
All right.  Well, that leads on, if they are the smaller laboratories, are they going to be in regions and smaller centres?  Does that follow?

DR FRICKER:
That tends to be the case, I think.

JUSTICE STEVENS:
And you gave an example before of how the larger water suppliers are able to contract in their supply agreements with laboratories to have suitably qualified testing personnel.

DR FRICKER:
Correct.

JUSTICE STEVENS:
Does the same apply with the smaller water suppliers dealing with the labs with second tier testers?

DR FRICKER:
Well, the issue is, I think, that some of the smaller labs don’t have those personnel available and there's a perception at least that microbiology testing needs to be done locally.  That’s not the case but there is a perception that that’s the case.  For example –

JUSTICE STEVENS:
So they cannot contract?  A water supplier does not have that option?  That is your point?

DR FRICKER:
Well, they do have the option.  No, the point is –

JUSTICE STEVENS:
No, they have an option but practically –

DR FRICKER:
No, practically they can but there's a perception that they can't.  So Scotland is a, you know, reasonable-sized country.  It has two laboratories.  That’s it and all the microbiology is done in those two centres.  So there is no reason to use laboratories with staff that don’t include professionally-trained microbiologists.

MR WILSON:
And I would just comment that for 10 years, New Plymouth had all their testing done in Wellington.

DR FRICKER:
Yeah, and Coromandel has all of theirs done in Auckland.

JUSTICE STEVENS:
So again, it is a systemic issue.  It could be changed?

DR FRICKER:
Yes.

MS LINTERMAN:
Thank you.  I'll put that to the rest of the Panel.  I'd ask, is there a case for a centralised laboratory system, say in our main centres or would you say that we can continue to have the range of smaller regional laboratories?  We'll start with you, Ms Gilbert?

MS GILBERT:
I think the criterion is that the laboratories are competent, that they can deliver reliable and valid scientific results.

MS LINTERMAN:
Thank you.  And what do you say to Dr Fricker’s comments that smaller laboratories can't ensure competent results?

MS GILBERT:
I think I'd pick up Dr Deere’s comments that laboratories may not be just analysing water samples, so that if a laboratory has got a strong level of expertise across a range of different products that they're analysing, then they may still be able to operate in smaller centres.

MS LINTERMAN:
But isn't the point the they need that specific drinking water microbiology experience?

MS GILBERT:
I think they need microbiology experience.  They need to understand the methodologies that they're using and be able to interpret the results and be assured that the results are reliable.  I would defer to other experts to say whether in fact drinking water microbiology is an essential sub-speciality of microbiology.

MS LINTERMAN:
Thank you.  Dr Nokes?

DR NOKES:
My concern with a single central laboratory is the ability of really remote suppliers to get samples within, to the laboratory, in a suitable sort of time.  I understand Dr Fricker’s point about only two labs in Scotland managing to get all samples needed.  The work that we did a number of years ago from a 
number of really quite remote supplies, we had problems managing to get courier and flight correspondence to get samples to the lab in time, so I don’t have a problem with a central laboratory concept otherwise, but I think that if we are going to go down that road then need to look at the practicalities of getting samples there on time.

MS LINTERMAN:

Ms Hofstra?

MS HOFSTRA: 

I’d support Dr Nokes in that regard.  Most of the laboratories that are the smaller isolated ones, it is part of the reason for them existing is because of the location of the sites in which the samples are taken and the lack of infrastructure to get them to the laboratory in a suitable timeframe. 

MS LINTERMAN:

Thank you.  Dr Deere?

DR DEERE:

Yeah, I think sometimes they may need support and assistance if they are below a certain capacity, but if as Ms Gilbert said, if they can meet the criteria that are set for quality and quality assurance and training and expertise, if they can meet those criteria, no reason a small laboratory can't do what it needs to do, when you have to still meet the criteria and as Dr Fricker says, you can transport microbial samples if you have to, I’ve seen – although it's an extreme case – I’ve seen examples where they literally hire a Cessna just to take the microbial samples and bring them to the lab.  In fact, that happens routinely every day of the week in much of the Australian big states where they have a centralised lab and they fly them all around the state.  That's an extreme case, but equally – well, you can do that equally, you can have a good well-setup small local lab if you can meet the criteria.  So the key, I think, is to get the criteria right.

MS LINTERMAN:

Thank you. 

JUSTICE STEVENS:

I was just checking with my colleague and it comes back to Ms Hofstra’s point about the smaller labs.  Is it the case that they typically are in the Regions?

MS HOFSTRA: 

All bar one are what I would call regional. 

JUSTICE STEVENS:

Regional.  Are you able to provide us with where they are?  Where are the big ones?

MS HOFSTRA: 

Are you talking Level 2 laboratories?

JUSTICE STEVENS:

Well just how many major laboratories are there?  Just so that we’ve got a picture?

MS HOFSTRA: 

I think we have about 48 that do – that are accredited under the drinking water programme. 

JUSTICE STEVENS:

Total.

MS HOFSTRA: 

Total.

JUSTICE STEVENS:

For the whole of New Zealand?

MS HOFSTRA: 

For the whole of New Zealand. 

JUSTICE STEVENS:

Thank you, yes.

MS HOFSTRA: 

48 or 42, and I think we’ve six that are Level 2. 

JUSTICE STEVENS:

Okay.  And they’re mostly – five of them are in the regions, is that right?

MS HOFSTRA: 

Yes.

JUSTICE STEVENS:

Where’s the other one?

MS HOFSTRA: 

Auckland.

JUSTICE STEVENS:

Auckland.  Thank you. 

MS LINTERMAN:

Thank you.  On that same subject, Dr Nokes, I note that the ESR submissions suggest that we could have Government-run public health reference laboratories to provide oversight or assistance for the smaller laboratories.  Do you have any further comment on that or do any of the other panel members have comment on that as a solution?

DR NOKES:

No, I don’t have any further comment on that, no.

MS LINTERMAN:

Thank you.  Dr Deere is that a common occurrence anywhere else?

DR DEERE:

It is because the major Government reference labs aren’t forced by competitive pressures to cut corners which allows them to set a higher standard, a higher bar for quality assurance, quality control and as long as they are not operating in a way that undermines the competitive market they can then provide that reference service to other labs and provide for proficiency testing and cross-checking and they send each other samples and so-on.  So certainly in an Australian context, the benchmark is set by those Government-owned specialist water labs and the numerous other labs that operate tend to operate to that benchmark and use that benchmark.  I don’t know how it would work without that.  I don’t know what you would do without that, without some Government reference lab.  I don’t know how you would benchmark.

MS LINTERMAN:

Thank you.  Dr Fricker?

DR FRICKER:

I think certainly that system could work where there was a reference facility that oversaw the performance of smaller labs and I think if that had of happened, that had of been the case, we wouldn't have seen the situation that we saw with ARL of 1300 samples being scrapped and my concern about that is that that was not the first time that laboratory analysed samples with chlorine in.  They analysed samples with chlorine in every time the District Council chlorinated and we don’t know whether in those previous occasions they were using bottles with thiosulfate, my gas is not, but it is a real concern and errors like that should never occur.  The laboratory should have had systems in place and the accreditation system should have had systems in place to make sure that couldn't happen. 

JUSTICE STEVENS:

Are you able to comment on as a microbiologist and I will ask Dr Deere the same question, how serious on a scale of one to 10, how serious was that error?

DR FRICKER:

Ten.

JUSTICE STEVENS:

Ten?

DR FRICKER:

And a half. 

JUSTICE STEVENS:

Okay, so put it in words then?

DR FRICKER:

The samples were meaningless.  They would all have been zeros, irrespective of whether there were contaminants there or not.  So the samples were completely meaningless and misleading. 

JUSTICE STEVENS:
Dr Deere?

DR DEERE:

Correct.  The samples would have to be discarded and so I mean, you can't give it any kind of percentage other than 100% failure if you can't use the sample for anything.  It is meaningless.  There are some organisms you can test for that don’t require the chlorine to be neutralised, but with the tests they 
were doing you have to neutralise the chlorine straight away.  They didn't and so, I mean, it may be an understandable error in an area that largely didn't use chlorine, but it is fairly basic and so it was a surprising error.

JUSTICE STEVENS:

And in terms of the system that allowed that to happen, would it be your view that it ought to be or to have been investigated?

DR DEERE:

Well, I’m surprised it wasn’t picked up because even if the sampler didn't understand, when the sample bottles were received normally sample bottles that have thiosulfate in, which is the neutralising agent, they are indicated as such so the analyst should have picked it up, so there are multiple places it should have got picked up.  So I’m surprised it wasn’t picked up.  The other thing is, quite often when you take microbial samples you also take the pH and chlorine and other things at the same time from the same sample which is good practice.  So it should also have been picking that up.  So just it is surprising that it wasn’t picked up for so long.

JUSTICE STEVENS:

Yes, but accepting then that that happened, we are in a system that we have got, you know, where laboratories are accredited, errors happen.  What then should happen, what would you have expected as a minimum?

DR DEERE:

To me, the root cause analysis should have tried to understand, was that just one person who wasn’t made aware, if so, what is the training process, was there some other breakdown in the quality process?  Go through and look at why it occurred and then share that lesson across the country with all analysts, all councils, all laboratories to make sure it won't happen again.  Look at putting in a corrected action of some sort, which is fairly standard response to error that has broad implications. 

JUSTICE STEVENS:

Dr Fricker, do you agree with that?

DR FRICKER:

I do; however, I think there should have been – and there may well have been, but I haven't seen it – some reasonable explanation from the laboratory that actually performed those tests as to why that happened and I don’t know if that has been forthcoming, but I certainly haven't seen it and I can't imagine what it would say either. 

JUSTICE STEVENS:
But in terms of a regulatory response or a response by the system, is it your view that it should have been investigated?

DR FRICKER:
Yes.  Yeah, absolutely.  I don’t think it's adequate for the lab to just say, “Oh, we've realised that we made a mistake,” because actually they didn’t realise that they made a mistake.  It was others that realised they'd made a mistake and the reasons for that should have been investigated and they should have been providing an explanation as to what happened and why.

JUSTICE STEVENS:
To an official in any official way?

DR FRICKER:
Yeah.

JUSTICE STEVENS:
Thank you.

MS LINTERMAN:
Ms Hofstra, any comments on that discussion?

MS HOFSTRA:
The laboratory, once it was made aware that there was a problem, contacted IANZ.  So we were aware in January at the time that they first identified that there was an issue and they’ve subsequently provided us with their route cause analysis.  We're aware of why they believe it went wrong and we're satisfied with the actions that they’ve put in place.

JUSTICE STEVENS:
Has that response or the fact that it was investigated, what the response was being shared with the industry?

MS HOFSTRA:
I don’t know.

JUSTICE STEVENS:
Do you think it would be a good idea as a matter of system that it was so that there was some learnings?

MS HOFSTRA:
I suspect so.  It's not standard for laboratories to compare information in New Zealand when they work in a competitive environment but I suspect if there was an appropriate forum, like drinking water laboratory meeting group or something like that, then they might be happy to do so.  I haven't –

JUSTICE STEVENS:
Well, there is Water New Zealand.  There are plenty of industry bodies.  There is the Ministry of Health.  You could tell them.

MS HOFSTRA:
I'm not aware of what the laboratory has passed on to the Ministry.  I'm only aware of what they’ve told us as part of the process in terms of their investigation.

DR POUTASI:
Can I come in there?  Does IANZ encourage the sharing of quality control information?  I mean is that part and parcel of your work?

MS HOFSTRA:
No.  I mean no, it's not part and parcel of what we look at.  Information laboratories provide to us is confidential between us and the laboratory unless we have an agreement with the lab and the regulator that that information is conveyed directly to the regulator by us and sharing of information between laboratories lies solely with them.

DR POUTASI:
But you would agree it is a good quality assurance mechanism to share information?

MS HOFSTRA:
Certainly and there are some sectors where they do meet and share information, like the independent laboratory group share information between laboratories.

JUSTICE STEVENS:
Let me put this as a possibility.  Why wouldn’t any confidentiality agreement that exists between individual laboratories and IANZ, I assume there is a written agreement of confidentiality?

MS HOFSTRA:
Yes.

JUSTICE STEVENS:
Why would it not have an exclusion in the case of breaches of accreditation, breaches of testing procedures and the like that are investigated and shown to the laboratory to have been at fault, be shared?  I mean that is the very least that perhaps, and those are the rules.  When you are a lab, if you stuff up, you expect to get investigated and you expect the reasons for the stuff-up to be made available to the industry, so as a learning.

MR WILSON:
Of course the other option is that you could share learnings that are anonymised.

JUSTICE STEVENS:
Of course.  I beg that question but that might well be part of your agreement that it be and I mean if it was a really bad one, well, then you would expect it not to be anonymised.  That might well be at the discretion of IANZ.  Just hearing, and this is picking up on Mr Hallam’s really helpful contribution this morning, there just seems to be a bit of black hole around investigation of problems.  In other words, IANZ does the accreditation.  You might expect the system to provide that IANZ would monitor how that is working as you go forward and if it received notification of errors of this nature, that they would then have a system to investigate, report to the Ministry or the regulator or at least tell the industry so that there are, I mean there might be other labs around New Zealand where the same thing is happening.  Heaven forbid.

MR WILSON:
Ms Linterman, I do have some statistics here that I think it is probably useful to read into the record.  These were provided to us through a query earlier in the year via the Ministry of Health but I suspect they probably came from ESR because they refer to the WINZ database and it says, and I quote, “At 8 May 2017 in WINZ,” which is Water Information New Zealand, “There are 49 recognised laboratories in New Zealand.”  It then says that the database does not hold statistics on the individual number of tests performed but it does say that it records one laboratory against each zone in the survey, “A water supplier may use more than one laboratory during the year but in any case only one supply is noted,” and I think that should read, “One laboratory is noted in the survey.”  And it goes on to say, “Suppliers that did not monitor drinking water quality generally have no laboratory noted against them in the 
survey.  A total 38 labs were marked on the survey for 2015/16.  This may be an underestimate of the number of laboratories used.”  And my own comment would be yes, that is likely because the survey does not include supplies smaller than 500 and it would not pick up the duplicates that are referred to in the above paragraph.  It then goes on to say, “Approximately seven laboratories appear to be responsible for tests covering 76% of the population in the 15/16 report,” and I have added up the top 28 and the top 28 in New Zealand cover 99.2% of the population reported on in the annual survey.  So it gives you an idea, there are a few big ones and there is a number of smaller ones but the smallest of the top 28 is servicing a population of around about 15,000, so that is still a medium-sized supply.

JUSTICE STEVENS:
You might like to have a look at that document.  We will make it available through Ms Linterman and then if, for the purposes of reporting, we need to update it or change it, then can you let us know?

MS HOFSTRA:
(nods)

JUSTICE STEVENS:
Thank you very much.  That has been most helpful.  Did any other members of the Panel want to comment on this question of what you do when there are problems?  Dr Deere?

DR DEERE:
Just very quickly.  To me, being registered as a water supply analytical facility is a privilege and with that privilege, the decision can be made as to what other obligations you have and one of the obligations I think should be to share information that is useful about where you may have made mistakes, to share with other parties anonymously perhaps, and they can all rise together as it were by sharing that.  I think there's the commercial sensitivities are understood but they're registered for public health testing, they have a duty of 
care and privilege that they need to do more than just keep things to themselves.  So I think I understand it's difficult for IANZ to share that but some mechanism should be put in place as a condition of that accreditation to share the learnings.

MS LINTERMAN:
Thank you.  Ms Gilbert?

MS GILBERT:
I wanted to pick up on both the public health reference laboratory from ESR’s submission and the need for quality assurance between laboratories.  The Ministry of Health contracts ESR for a number of reference laboratory services already and I noted in the ESR submission they still do run one public health laboratory.  In fact when ESR was first formed, they inherited a network of laboratories from the former Department of Health and it may be that one public health reference laboratory is now sufficient for New Zealand.  There's also a New Zealand microbiological network that’s been established and I wonder if a public health reference laboratory, together with the microbiological network, could be a way of sharing information and doing this quality assurance.

JUSTICE STEVENS:
So do I take it from that that you would endorse the need for a reform?

MS GILBERT:

Certainly we could look at our contract with ESR and see where the public health reference for a laboratory may fit in with that.  What may need strengthening, interactions with other laboratories where there are centres of excellent.  Massey University’s Hopkirk Institute for example is the centre of excellence for Protozoa, so it may be a network of excellence rather than an individual centre.

JUSTICE STEVENS:
And to the extent – can you help us with what relationship the Ministry has with IANZ and I don’t mean formal or legal.  I mean in terms of a leadership in the drinking water area?

MS GILBERT:
We rely on IANZ’s expertise in laboratory quality to do that accreditation process.  So we would take our lead from them in terms of making sure that the Standards are enforced and that the laboratories are meeting all the criteria.

JUSTICE STEVENS:
So from a Ministry perspective, you expect and anticipate IANZ to accredit and monitor on an ongoing basis and where mistakes are disclosed, investigate, thoroughly?

MS GILBERT:
Yes, that’s correct.

JUSTICE STEVENS:
And deal with them accordingly?

MS GILBERT:
That’s correct.

JUSTICE STEVENS:
Well do you know that that is – no let me ask Ms HOFSTRA.  Is that how you understand the role of IANZ?

MS HOFSTRA:

For the drinking water accreditation, yes.

JUSTICE STEVENS:
So you accept, or IANZ accepts that it has a role in investigating mistakes when drawn to their attention?

MS HOFSTRA:

For accredited testing laboratories, yes.

JUSTICE STEVENS:
And is there a protocol within IANZ as to what to do in the case of notified mistakes?

MS HOFSTRA:

The protocol is flexible; it depends on the nature of the mistake that the laboratory brings to our attention.  In some cases we can ask for evidence of the root cause analysis and the action taken to prevent recurrence of the issue.  In some cases it might necessitate us carrying out a non-site assessment to verify that the action that has been taken is effective.  In some cases a serious mistake that has not been rectified might result in suspension of accreditation or part thereof so it depends on the extent of the problem that is identified.

JUSTICE STEVENS:
So the piece of the puzzle that is missing is how that is, where appropriate, shared with the water industry, the drinking water industry?

MS HOFSTRA:

Potentially.

JUSTICE STEVENS:
But that would mean changing your confidentiality provisions with the labs?

MS HOFSTRA:

It would.

JUSTICE STEVENS:
Which wouldn’t be difficult because after all it could be made a condition of accreditation, couldn’t it?

MS HOFSTRA:

Yes and we have that in other accreditation programmes.

JUSTICE STEVENS:
Excellent.

DR POUTASI:

One further point, I might have missed the point.  Do you share that with the Ministry, did you say?

MS HOFSTRA:

Yes we have another programme that we operate for MPI and part of the arrangement that the laboratory signs up to with accreditation is that if we identify an issue, then we will inform – there is criteria around the nature of that issue but we will inform the regulator directly.

DR POUTASI:

And does that apply for health?

MS HOFSTRA:

Not for health, no.  This is with MPI.

JUSTICE STEVENS:
Oh well that needs to be locked in as well it seems to me.  And would you have any difficulty with that?

MS GILBERT:

No we wouldn’t.

JUSTICE STEVENS:
I mean it just seems obvious that you should know.

MS GILBERT:
We will look into the MPI model, we will talk to MPI.

JUSTICE STEVENS:
Wonderful.  And don’t wait until the end of the Inquiry, get on with it.  And the same with IANZ.  

MS GILBERT:

No, no.

JUSTICE STEVENS:

Just get on with it.  And the same with IANZ, you know, well any improvements that you can make where problems are shown to emerge, don’t feel constraint.  Ms Linterman.

MS LINTERMAN:

Thank you.  I think while we have Dr Deere and Dr Fricker on the panel with their international experience, I want to go back to once a laboratory is IANZ accredited it forms – goes into the IANZ three-yearly cycle of a, is it two routine reassessments or one routine reassessments and two annual assessments. 

MS HOFSTRA:

Yes.

MS LINTERMAN:

Could you give a bit more detail, Ms Hofstra about that process and then I would ask Dr Deere and Dr Fricker to comment on whether that is 
international best practice or whether that routine is perhaps able to be strengthened.

MS HOFSTRA: 

Okay, so the accreditation cycle starts with an initial assessment and that involves an IANZ lead assessor whose primary role is to co-ordinate the assessment and review the implementation of the management systems, so that is looking to make sure the laboratory has a robust process for reviewing new work requests, for maintaining documents up to date, investigating issues that might occur with testing or anything else, internal audits and reviewing their management system and then at that initial assessment we also take a technical expert who is from industry, who we qualify in our own system as being appropriate for the scope of the laboratory and they look at the testing and assess whether the laboratory is competent and whether they are producing valid results.  Once the laboratory is accredited, we put them onto a three year cycle.  So they will have an initial assessment, then they will have in the two following years a surveillance assessment.  Now, that is carried out by an IANZ lead assessor who confirms that the laboratory is continuing to maintain their procedures as per accreditation and they will also look at certain aspects of the technical systems like proficiency testing, for example, to just confirm the laboratory continues to produce valid results and then on year three we start the process again with what we call the routine reassessment.  So that assessment again is an IANZ lead assessor with a technical expert or multiple technical experts in the case of some laboratories and those assessments can vary from one day with a two-person team up to eight days with about eight assessors depending on the scope of the laboratory’s request for accreditation.  

MS LINTERMAN:

Thank you.  And so just to be clear for the record, that is the routine assessments and then if something comes up, say in the middle of the gap, the yearly gap, it depends on the level of error or issue what response IANZ will have?

MS HOFSTRA: 

Yeah, so it could be the laboratory provides us with the documentation or it could be that we – and we always reserve the right to go on site.  I mean, if we  go to a laboratory and we’re not confident with where they are at, then we can bring that assessment cycle forward as well.  We can, we reserve the right to go back in three months, six months or 12 months.

MS LINTERMAN:

What would be some examples of errors or issues that might spark that extra visit?  Sort of leading question, was the ARL incident that level of error or what sort of thing are we looking for?

MS HOFSTRA: 

That level of error would, in the first instance, we ask for their root cause, all the paperwork associated with how they identified what went wrong and what they’ve done to rectify the process.  Other issues might be where we get say investigation requests from WorkSafe, for example, in some areas where we have testing laboratories and if we’re not confident that the laboratory has got a handle on the actions that they have taken to address the issue then we will go on site with a technical expert and look at the process from sort of start to finish in terms of how the laboratory is performing. 

MS LINTERMAN:

What about a change in personnel, staff changes?

MS HOFSTRA: 

That would also, if you have, say for example, a small laboratory where the principal microbiologist or chemist left and they didn't have anybody known to us who was taking responsibility for the test results and signing out the reports, then yes, we would go on site to conduct an assessment and make 
sure that whoever had been appointed as a replacement was continuing to maintain the systems and have valid results produced and in the case where a laboratory loses that staff member which happens in some of the remote locations they may lose that part of their accreditation until such time as they can appoint someone who is competent to oversee the testing. 

MS LINTERMAN:

Thank you.  Dr Fricker, do you have any comments on that routine in principle or?

DR FRICKER:
That’s fairly typical.  I'd like to know a little bit more about the external quality assurance and what constitutes success or failure in terms of how many times can you get it wrong and still maintain your accreditation?

MS HOFSTRA:
By external quality assurance, do you mean proficiency testing or –

DR FRICKER:
Yeah.

MS HOFSTRA:
– or EQAs, yeah.  For example, microbiology, the samples are made available by the proficiency testing provider, I think, every month for like E.coli, which is the primary organism and if we saw the laboratory, well, because we're looking at it once a year, I mean if they were continually getting it wrong, then we would pull their accreditation.  If they got one or two alerts but we were satisfied with the investigations that they had implemented and any changes that had been made were effective, we’d leave it with them to sort out but we’d keep a watching brief on it.  In some cases we might require that they provide the information to us every month so we can see that the actions taken continue to be effective.

DR FRICKER:
So you only look at the data once a year?

MS HOFSTRA:
Yes, that’s right.

DR FRICKER:
So they could’ve been getting it wrong for a year before you find out that they'd been getting it wrong for a year?  So they could’ve been missing contamination, for whoever the customer is, for a year before it's ever detected?  That seems to me a little bit scary.

MS HOFSTRA:
I can't think of a laboratory that I've been in the last 15 years that has consistently month after month failed to get a correct result in their proficiency testing and if we did go in after a year and we saw that that had been happening in the previous 12 months, then their accreditation would be removed until such time as they'd shown us that they had their testing under control.

DR FRICKER:
I would suggest you'd never accredit that laboratory again because if they had failed 12 consecutive months and didn’t inform you, would you ever trust them to be accredited again?  I mean I'd be – I mean I understand that that’s a really extreme case and it's unlikely to happen, but I guess what I'm driving at is, is there a firm criterion that if you get it wrong twice in succession, you know, in the same way as you would for internal QC, if you're outside of two SDs for a test, that’s a warning.  If you're outside three SDs, you stop, is there not something hard and fast like that for the QA because if there isn't, there should be.

MS HOFSTRA:
Not under the drinking water programme there isn't, no.

JUSTICE STEVENS:
Is that something that perhaps could be looked at?  I mean what we are dealing with here is public health and you may not have read chapter and verse of the stage 1, but in that, we referred to the high standard that needs to be applied in respect of public health safety, the safety of the public, in the context of drinking water.  Now, if that were applied into your, and it is really the monitoring of an initial accreditation, then that might warrant an increase in the examination of earlier than one year.

MS HOFSTRA:
If we had concerns, looking say for example with an initial assessment, that a laboratory’s performance was patchy, we would never grant accreditation in the first place.  We've got to be confident that that laboratory has got a handle on the process and that they producing valid results routinely and that they also have robust processes in place to deal with any continuing non‑conformances and for example external quality assurance, otherwise we would never grant it in the first place.

JUSTICE STEVENS:
Do they have to notify you if they discover mistakes?

MS HOFSTRA:
If it's external proficiency that they’ve failed once or twice in a given year, no, they don’t.  If it's major issues, then yes, they need to tell us what's going on.

JUSTICE STEVENS:
How do you define a major issue?

MS HOFSTRA:
If it's likely to impact on their accreditation or they’ve produced a series of reports or results that are found to be incorrect, they let us know and that’s in our criteria when they sign up for the process.

JUSTICE STEVENS:
Thank you.  Ms Linterman?

MS LINTERMAN:
Dr Fricker, could you go a bit further?  Are there any overseas examples of the sort of IANZ routine that might be better to implement in New Zealand?  Is there any sort of graduated system where laboratories are say assessed on a three-monthly or six-monthly basis initially or what would be a better system?

DR FRICKER:
Well, a better, I think, that if it is monthly, which I'd be surprised actually if it was monthly, because I don’t know of any other country that has monthly external quality assurance, but there should be a report issued by the proficiency scheme provider and that should say where your result fell in terms of with respect to everybody else’s result.  I mean I'm assuming these are quantitative external QAs.

MS HOFSTRA:
Yes.  Yes, and the report is provided by the proficiency testing provider back to the laboratory.

DR FRICKER:
Yeah.  So there should be, in my opinion, and it is the case in the UK, it's the case certainly for legionella testing in the US, I think also for, and certainly for cryptosporidium testing in the US, that there are requirements that say if you fall outside the limits for two consecutive samples, then you have to perform certain investigations to convince the either accreditation body in the case of the UK, or in the US it might be the Centre for Disease Control or it might be the Environmental Protection Agency, depending on which parameter, that you have things back under control.  So I think it would strengthen the whole accreditation scheme if there were more frequent examinations of external quality assurance data and there should be an obligation on the part of 
laboratories to supply that information to IANZ.  I'd also, I guess, there should also be some sort of different policy for those laboratories that only perform presence/absence testing because you can't use the same external proficiency scheme for quantitative and for presence/absence testing.  It's not possible because for presence/absence testing, you need multiples of the same sample at low concentration.  For quantitative, the numbers need to be higher.  To my knowledge, there's only one system in place in New Zealand.  That’s something that should be –

JUSTICE STEVENS:
Before you respond on that, Ms Hofstra, these are just suggestions and obviously as an Inquiry Panel, we appreciate that there may be resourcing issues.  So nice to have, should have, required to have, you know.

DR FRICKER:
Must have.

JUSTICE STEVENS:
Must have.

DR FRICKER:
It's public health and if you're allowing there to be presence/absence testing, then low concentration in an appropriate way is a must-have because that’s what suppliers will be basing their decisions on.  So it's a must-have.

JUSTICE STEVENS:
All right, and then perhaps before you respond, what about, Dr Deere, do you agree with what Dr Fricker has been saying?

DR DEERE:
I think I can't add anything to that and I think –

JUSTICE STEVENS:
Say again?

DR DEERE:
I can't add anything to that and just to note that…..

JUSTICE STEVENS:

Say again, you?

DR DEERE:

I can't add anything to that and just to note that the discussion that Ms Hofstra had about how IANZ functions appears to be consistent with other schemes that I have seen.  The only concern I have got is and it comes down to this problem of how people refer to the “smart client” where I have often seen people order tests and they say, “I’ve ordered a test from an accredited lab,” without realising the lab is only accredited for certain tests.  

JUSTICE STEVENS:

Yes.

DR DEERE:

Or not understanding that the lab is accredited for a test, but they haven't ordered an accredited test by an accredited signatory.  So that I don’t know, it's not really an IANZ responsibility, but there needs to be some education of the industry that, “What's the right question to ask when and what should you put in your contracts?”  Because the process sounds correct, but the labs can offer services outside of that without the client necessarily realising and that has been a common failure mode as well that I have seen.

JUSTICE STEVENS:

Well, that would be a good reason for sharing where problems emerge, wouldn't it?

DR DEERE:

Yes and there’s a good example of a common failure mode that could be shared.   

JUSTICE STEVENS:

Yes, correct.  

MS LINTERMAN:

Dr Nokes, do you have anything to add?

DR NOKES:

No, I haven't, excuse me, no thank you. 

MS LINTERMAN:
Ms Gilbert?

MS GILBERT:

No, I don’t.

MS LINTERMAN:
Ms Hofstra, shall we hear from you then?

MS HOFSTRA: 

I was just going to say the proficiency testing provider that offers the potable water samples in New Zealand have a quantitative and a qualitative round and because they also offer programmes for the meat industry it is a monthly programme that is a prerequisite hence the frequency that is possibly not available in other countries and one thing that we do look at is the laboratory system for taking action if they get an outlier result in that proficiency round and that is part of us being confident that they have the processes in place to do something about it if the results show that their testing is not as it should be.

MR WILSON:

Ms Hofstra, it occurred to me that in a lot of our rural areas we’ve got a lot of agricultural activity going on.  So is there an opportunity where we have food testing laboratories that are not currently doing water testing but might be better placed to do water testing in some of these more remote areas?  Is there any attempt to line the labs up or is that just left to the market?

MS HOFSTRA: 

It is left to the market, but I am aware of some laboratories that are on meat plants, for example, in more rural areas where they also do drinking water testing so in that case they have taken it upon themselves but we leave it to the market to decide where they want their testing to be carried out.

MR WILSON:

And so a question, I suppose, for Ms Gilbert, if theoretically we were to see a reduced number of testing, do you see it as a role for the Ministry of Health to attempt to do – jointly with the MPI obviously – to attempt to do some of that matching up so that you could address some of this problems with very remote areas where there may not be water testing laboratories but there might be food testing laboratories?

MS GILBERT:

That is certainly something we could look into.  We haven't thought of it until now.  We have been more concerned that the laboratories that do offer services have the appropriate experience and accreditation, but certainly if there were capability and capacity issues looking at synergies between laboratories could be something that we do look at.  I also wonder if this is something within that larger question around a public health reference laboratory and the role of a microbiology network.

MR WILSON:

Because presumably the meat laboratories are pretty interested in microbiology as well?

MS GILBERT:

Mhm.

MS LINTERMAN:

Thank you.  I want to pick up on a point that Dr Deere made earlier about the sort of independence of the laboratories.  What is your position on where the laboratory should fit within the drinking water regime?  Should – are they sort of necessarily independent from the water supplier and this goes back to Your Honour’s questions about sharing information, do they need to be independent by nature of their testing function or is there a place for them in the partnerships and collaboration that we have discussed in the system?

DR DEERE:

Sounds like in theory they should be independent when you ask the question, but in my experience they’re often not.  They’re often owned by or part of the water utility or have a partnership with the water utility in relation to making sure there is capacity.  So it's not the common practice or it's not the, you know, it's not the overwhelmingly common practice that they are actually independent, but it is a good question.  I hadn’t thought through – if I think through the implications of that, but the norm has been historically as water utilities often have their own laboratory or have a partnership with a private laboratory, there's not really independence and part of that was so they can provide the capacity that’s required to have that there, it's a good question, I'm not sure of the answer.

Mr wilson:

Dr Deere in the environmental testing it is not unusual for the water entity or sewerage entity in this case to have their own laboratory which they need for their own process control and quality assurance and often for their own billing for trade waste customers and to have a very light overview from the environmental regulator to the point where the environmental regulator will do sufficient testing to ensure that they have confidence in the in house 
laboratory for the – of the sewage authority.  Do you see a possible parallel in that for the water industry or would the accreditation of the in house laboratory provide sufficient confidence that you wouldn't need to do inter‑laboratory comparisons which is not uncommon, for instance, in the environmental game?

Dr Deere:

I will still see inter-laboratory comparisons and proficiency as being essential regardless of the independence of the laboratory.  The question was, now it's been raised, it's made me realise as you say many of the sewerage treatment plant discharge the laboratory results that are used for the licences for discharge in many of the drinking water that result often come from a lab owned by the water utility so in a sense it's not independent and yet I've not, to date I've not heard that raised as a concern by the regulators and one of the things I look at as a Drinking Water Assessor when I do drinking water assessments is I got to the lab and talk to the microbiologists and ask them or the chemists, ask them what their processes are, ask them what proficiency trials they're in and those proficiency trials become one of the key in the sources of independence, so there is an independent check somewhere in there and then there's usually an IANZ equivalent audit as well, another independent check.  So there is some independence but the actual lab itself often isn't independent.

Mr Wilson:

Because in New Zealand it's quite common for a local authority to have its own wastewater laboratory.  The regional counsel who are their environmental regulator to have their own laboratory and then as they get a greater confidence in the veracity of the numbers that are coming out of the sewage treatment plant number 2 reduce their monitoring down to a sort of quality assurance confidence level is that I just see there could well be a natural parallel on the drinking water side but in my experience it's not there to the same way that it is in the wastewater side?

Dr Deere:

I agree there's a parallel indeed if you’ve got a wastewater lab doing microbiology although you’ve got to separate the various samples and equipment the microbiology expertise required, for instance, would be more or less the same as it would be for a water laboratory so in principle they should be able to set up and get accredited for water as well.

Mr Wilson:

A number in New Zealand have.  

Ms linterman:

While we’re on that topic Dr Deere there have been some concerns raised through the Inquiry about perhaps smaller laboratories that are undertaking potable and non-potable testing do you think we need stricter requirements around the separation of testing and those sorts of things?

Dr Deere:

So you’re referring to separation from the water utility or separation from?

Ms linterman:

Separation within the laboratory of wastewater and drinking water testing?

Dr Deere: 

Yes in general they have to be separated in terms of both from the point of receival because there's often quite grossly contaminated material even on the outside of the container and a trace of that material, there can be millions or billions of organisms per gram on the wastewater sample.  So it's far easier to see how you could get cross-contaminations, they need to be separated and they usually are separated both in terms of the receival point and how they're handled is good practice.  If they're not there's a high risk of cross-contamination, it's very hard to avoid it.  

Justice Stevens:

I believe that’s a part of the accreditation process isn't it, making sure that the separation is in fact a true or adequate separation?

Ms HOFSTRA
Yes it's part of what we take into consideration when we look at the scope of work that the laboratory wants accreditation for.

MS LINTERMAN:
Dr Fricker, I saw you nodding your head.  I don’t think the transcriber would have picked that up.  Do you have any comments?

DR FRICKER:
I do have a comment and that if it is part of the IANZ accreditation process, then it's not implemented because I know of laboratories that have been logging in samples both clean and potable and non-potable at the same site by the same people at the same time and are IANZ accredited.  So, you know, it's an absolute must that you separate them but they shouldn't go in the same vehicle, they shouldn't go in the same cool box and they shouldn't be logged in in the same place but –

JUSTICE STEVENS:
And presumably within the laboratories there should be completely 

DR FRICKER:
Yeah, different benches, separated –

JUSTICE STEVENS:
Different benches, machinery.

MR WILSON:
And ideally the laboratory should not be within a wastewater treatment plant?

DR FRICKER:
It can be, if you have enough money to install the air handling system but, no, ideally not but it's a huge issue and if there are laboratories handling potable and non-potable samples without due separation, they accreditation should be, for drinking water at least, should be withdrawn immediately because you can't do that.

MR WILSON:
Tell me, Dr Deere and Dr Fricker, would you have any understanding of what percentage of a typical drinking water utility, what percentage of their operating costs the testing regime is?

DR FRICKER:
Less than 1%.

MR WILSON:
So we could double it without having a huge impact on the price of water?’

DR FRICKER:
Without having any impact on the price of water.

MR WILSON:
Or treble it?

DR FRICKER:
Or more.

MR WILSON:
Dr Deere?

DR DEERE:
Yeah, certainly the routine baseline testing for things like E.coli is not going to be in the, you know, the 1% level.  If they start doing lots of Protozoa testing, 
or specialist chemical testing, you might start to get to hundreds or thousands of dollars per sample and it might eventually add up, if it was a big programme, but in general, laboratory costs are tiny fraction of the water supply costs.  They're not really a significant part of the costs.

MR WILSON:
So we should be aiming for quality and not be too much worried about cost?

DR DEERE:
That would be correct and in fact I would say that if you take a shortcut to reduce the quality and save a few dollars on your tests, it'll backfire and I've seen that happen many times, people have spent maybe millions sometimes on testing programmes and had to throw all the results out at the end and it's fundamentally impacted their capital decisions and you can either over- or under-react or over- or under-treat or over- or under-invest because of bad decisions and for the marginal cost of getting the good results and getting reliable tests, that was a silly decision to make that, to cut that corner.  So I think it's an area where the marginal extra cost of doing it well is well worth that investment.

MR WILSON:
So what you are saying is that not only is the operating cost of testing negligible, but the investment in testing has significant influence upon your capital programme and good test results can well save a lot of money?

DR DEERE:
Absolutely and vice versa as well.

JUSTICE STEVENS:
Do you agree with that, Dr Fricker?

DR FRICKER:
Yeah, it's absolutely correct.  Not only on the capital programme but on maintenance of water quality and distribution, using the right test has a significant impact there.  Capital programme for sure.  Public health for sure and I guess that leads me to say I'm quite amazed at the number of different tests that are allowed to be used in New Zealand for compliance testing given that there is so much information in the literature about how poor some of those tests are.  That’s not, I'm not saying that’s peculiar to New Zealand, because the same situation occurs in the US and there may be many reasons for it but by selecting the right test, I could give you a positive or negative result, whichever you required and that’s –

MR WILSON:
That might not be helpful for my capital investment programme?

DR FRICKER:

That may not be.  But for some utilities it might be desirable. 

MS LINTERMAN:

Ms Hofstra, do you have any comments on that, on the number of tests that are available and whether those are actually all used or by the laboratories?

MS HOFSTRA: 

Are we referring just to microbiological tests for E.coli here?

MS LINTERMAN:

I think we will limit it to that, keep it simple.

MS HOFSTRA: 

So yeah, there is a range of test options, all of which have been approved by the Ministry of Health.  So each time a new manufacturer of a kit or a laboratory wants to use a method that’s perhaps not already specified, they have to go through a validation protocol, submit the information to the Ministry of Health who then approves the test method in question as being appropriate for testing and the Ministry have a list of those methods that they have approved, but it is not, I believe, made public, you actually have to ask for it. 

MS LINTERMAN:

Thank you.  Ms Gilbert, do you have any comments on the number of tests methods and whether they need to be limited?

MS GILBERT:

No, I don’t. 

DR FRICKER:

Could I add something further to that.  The procedures in New Zealand for getting approval for drinking water analysis are far, far simpler than anywhere else in the world that I have ever come across.  The work can be done in two days and approval granted.  It is – I have never seen a programme quite like it anywhere else.  In the US for example it is a nine month programme to get approval because they consider testing for faecal indicators to be quite important, it's the protection of public health, so I am quite concerned about how easy it would be to get a test approved in New Zealand.  Could make one tomorrow that would be approved, it would be approved.

JUSTICE STEVENS:

By Wednesday, or by the end of the week?

DR FRICKER:

Mhm.  In fact, you could use – it's so simple, that you could go into a laboratory and take almost any culture medium, non-selective culture medium that’s one that will grow anything, and use that and according to the MoH principles it would be approved.  So you could use DSB.  It is inappropriate and clearly wasn’t designed by a microbiologist.

JUSTICE STEVENS:

All right, well that’s probably, well, I am not sure it is a good note to go off and have a cup of tea.  Is that a convenient place Ms Linterman?

MS LINTERMAN:

I only have one further question, but I can ask that after the morning – the afternoon tea break and then see if other counsel have any questions.

JUSTICE STEVENS:

Yes and then will that conclude your –

MS LINTERMAN:

That concludes laboratories and then we will ask a few questions on sampling and then –

JUSTICE STEVENS:

Yes and I just want to flag for the panel to think about, one of the terms of reference in respect of which we are asked to make recommendations is any changes or additions to operational practices for monitoring, testing and reporting on and if we interpret those broadly and that is why we are looking at issues and monitoring and testing and laboratories generally, what I would welcome is thoughts on how important in the delivery of safe drinking water is it to get this part of the system right and what changes would you think should be recommended if we are focusing on changes or additions and I appreciate, Ms Hofstra, that from IANZ’s perspective that there are cost implications, so you might like to talk to Mr Hallam at afternoon tea and see what you want to contribute in that regard. All right, is that a convenient place, Ms Linterman?

MS LINTERMAN:

Yes, thank you. 

INQUIRY ADJOURNS:
3.30 pm

inquiry RESUMES:
3.54 pm

MS LINTERMAN:

Ms Hofstra, I have one quick question that arose in the break.  Could you tell me how IANZ is funded?  Not a trick question, just to –

MS HOFSTRA: 

We are user-funded. 

JUSTICE STEVENS:

User-funded.

MS HOFSTRA: 

Yes.  Our customers pay for everything. 

JUSTICE STEVENS:

Okay, so when they apply for accreditation, is there it costs X-thousand dollars to apply to be accredited?

MS HOFSTRA: 

Yes, there's an application fee that they pay, then there’s an annual fee that they pay which allows for the administration of the programmes and then they pay for all of their assessment costs so office-based time, on-site assessment time and expenses associated with getting the team there plus any follow-up activity related to the assessment like review of corrective action clearance material.

MR WILSON:

And a purchase fee.  Presumably if they have got 148 accredited tests, they pay slightly more than if they have got one?

MS HOFSTRA: 

Their assessment would take considerably longer and yes, they pay a lot more.  It's based on an hourly rate in this programme so if their assessment takes a day obviously their bill is a lot shorter than a laboratory with 135 tests that takes seven days.  

MR WILSON:

With eight people or whatever. 

JUSTICE STEVENS:

And if a laboratory makes an error or series of errors that come to you and you decide to investigate, do they pay a fee?

MS HOFSTRA: 

They pay for the time taken to investigate and follow-up, for however long it takes and if it is an investigation that we can do in the office via phone calls and emails, et cetera, then the bill may be slightly lower, but if we necessitates us going on site then we have no hesitation to do that because we want to be confident with the decisions that we make with regard to their accreditation and the cost is passed onto the laboratory. 

JUSTICE STEVENS:

That is extremely helpful, thank you.  

MS HOFSTRA: 

Thank you. 

JUSTICE STEVENS:

Just as a matter of interest, how much does it cost to make an application to be accredited?  I’ve never applied or seen an application?  I mean, is it $1000 or –

MS HOFSTRA: 

Yeah, the application fee is about $1065 plus GST for a single laboratory to apply for accreditation. 

JUSTICE STEVENS:

And if it is for multiple testing, then what, how and it goes up incrementally or?

MS HOFSTRA: 

The application remains the same, but the annual fees change.  So if a small laboratory had accreditation for some chemical and some microbiological testing under the drinking water programme, their annual accreditation fees would be about $2200 plus GST and then they pay for the on-site time and expenses related to the assessment on top of that.  The application is the one-off fee when they first come to us.

MR WILSON:

But in relationship to the question I was asking Doctors Fricker and Deere before, those costs are not significant in terms of the cost of running a water supply operation?

MS HOFSTRA: 

I couldn't possibly comment. 

JUSTICE STEVENS:

Dr Poutasi, did you have any further questions on funding?

DR POUTASI:
No, thank you.  

JUSTICE STEVENS:

Thank you.  Is that how most overseas laboratories are funded, Dr Fricker?

DR FRICKER:

It's exactly how all accreditation bodies that I’ve come across are funded overseas, yeah.

DR DEERE:

The same model in Australia, too.  It does cause a slight awkwardness where the accreditation body, I mean, I do assessments on behalf of the NATA, the Australian equivalent of IANZ, which is N-A-T-A or NATA.  It does cause a slight awkwardness where one doesn’t want to lose a member of your accredited laboratories because you lose the revenue from them so it can create a slight awkwardness that it becomes more of a peer review sometimes than a hard assessment, so there is a little tension there, but in general there is a high stated sought by most laboratories.  They want to keep their standards high, so it's not a – I don’t think it's a fundamental problem, but it is acknowledged that the funding from those parties does create an awkwardness for the accreditation body.  You’re accrediting those that are funding you and that is an awkwardness, but it is one that, as Dr Fricker says, is normal around the world.

JUSTICE STEVENS:

And they seem to accept it, Ms Hofstra?

MS HOFSTRA: 

Yes, I mean, probably half of our laboratories are in accreditation programmes voluntarily, not because they have to, so they’re paying the costs because they see the benefit to it. 

MS LINTERMAN:

Thank you.  I want to finish these questions on laboratories just by coming back to the Ministry of Health’s role and their oversight.  Ms Gilbert, you are new to the panel now, but you will have heard this morning Mr Gedye put some questions to this morning’s panel around the correspondence between the District Council and the Ministry of Health following the ARL error.  This is 
common bundle reference 209 which is the – sorry, 208, which is the letter to the District Council from Dr Jessamine on behalf of the Ministry and I won't repeat the statements made in the letter, but basically what the letter says is that the statutory duties and powers of the Director-General in relation to laboratories are limited to recognition and the Ministry essentially has no role, that role is undertaken by IANZ.  Ms Gilbert do you have any comments in light of the discussion during this panel session about the Ministry’s oversight of laboratories and whether they should be doing anything further?

Ms Gilbert:

I think that the issue with the laboratory in the Hawke's Bay really caused us to go back and look at the requirements in the Health Act for the Director‑General’s recognition and we wonder whether the recognition of laboratories which we understand is intended to make it easy for water supplier to find out appropriate laboratories that they can use that are of an appropriate standard may give a false sense to water suppliers that there's some additional Ministry quality assurance check which there isn't.  So the way we find out about the laboratories which go in the Director-General’s recognised laboratory list are we take those off IANZ so these are IANZ accredited and recognised laboratories and all we simply do is provide that information on the Ministry’s website and so it is a question around what value we add and whether that is giving in an appropriate sense of confidence to water suppliers.

Ms linterman:

I want to read now just from section 69ZY of the Health Act, don’t worry about getting it in front of you but subsection (3) says, “A laboratory may be recognised on whatever terms and conditions the Director-General considers appropriate including without limitation terms enabling the Director-General to suspend or withdraw recognition in any specified circumstances.”  So would you say on the basis of that subsection there is a power beyond recognition simply on the basis of accreditation for the Ministry to impose additional conditions on recognition of laboratories?

Ms Gilbert:

The Director-General hasn’t exercised those powers and it would be a process we would have to think about it as what that would add to the IANZ accreditation process and what expertise the Ministry would have in terms of providing that whatever she can balance was thought to be appropriate.

Ms linterman:

But if we were to think hypothetically about some specified circumstances would you say the ARL area is a fairly fundamental one that would be able to be covered in that sort of instrument of recognition?

Ms Gilbert:

My understanding is that era was covered in the accreditation of the laboratory and the non-conformance.

Justice Stevens: 

On what basis did the Ministry reach that view, did you talk to IANZ about that?

Ms Gilbert:

We were advised by the public health unit that the laboratory had informed IANZ and that IANZ was going to take action.

Justice Stevens:

Did the Ministry check with IANZ that it was actually going to do something, because I mean on the face of it I'm just trying to remember in my head the letter that the Hastings District Council wrote to the Director-General, do you remember the letter?

Ms Gilbert:

I did see the letter.

Justice Stevens:

It's CB208, have you got that one, 209.  Is that dated the 17th of July.  Have you got it in front of you?

Ms Gilbert:

I do Sir.

Justice Stevens: 

Now as it happened this matter was looked at in the June hearings, were you aware of that?

Ms Gilbert:

I did see the transcripts from the hearing.

Justice Stevens: 

So you would know that the Inquiry was interested in this topic?

Ms Gilbert:

Yes Sir.
Justice Stevens: 

And in fact encouraged Mr Thew to write, do you remember that passage of the transcript?

Ms Gilbert:

I remember it was in the transcript I can't remember the detail.

JUSTICE STEVENS:
Yes, and this is the letter that the District Council, particularly Mr Thew, and they raised on page 2, some pretty clear questions did they not?  They are obviously worried about, as was the Inquiry, about this incident because if it is replicated in other cases, it is serious is it not?

MS GILBERT:
It is very serious.

JUSTICE STEVENS:
And we have heard today from Dr Fricker that he puts it, on a scale of one to 10, at 10 and a half.

MS GILBERT:
Yes.

JUSTICE STEVENS:
And the reply that came back, are you saying that it was written from the, I think it was Dr Jessamine that wrote it, that before that was written, he did not contact IANZ?

MS GILBERT:
We didn’t specifically contact IANZ when Dr Jessamine wrote his letter really because we were trying to address the issues raised in Mr Thew’s letter, which were more around, we had thought were more around the role of the Ministry with DG’s recognised laboratory list and then what checks and balances are in place and the Ministry relies on the accreditation process and relies on the IANZ processes to really operate, to make sure that labs are operating appropriately.  We don’t hold laboratory expertise within the Ministry of Health.

JUSTICE STEVENS:
Right.  It just seems that where the Ministry is being asked, you know, for help, it is plainly what they were asking was it not?

MS GILBERT:
Yes.

JUSTICE STEVENS:
How quality assurance of drinking water testing is achieved and demonstrated.

MS GILBERT:
And I think, particularly from the discussions today, there's a number of areas where we can look at.  For example, we can look at the food accreditation model and the way those laboratories operate and the requirements that MPI places on those laboratories.  I think the idea of a public health reference laboratory and the role of the microbiological network could be very valuable.  So I think there's a number of ways we can go to see what we can do to improve the quality assurance that doesn’t take away from IANZ role in accreditation.

JUSTICE STEVENS:
No.

MS GILBERT:
But perhaps helps with information-sharing and sharing of best practice.

JUSTICE STEVENS:
And in fact supports it?

MS GILBERT:
Yes.  Yes.

JUSTICE STEVENS:
Because it just seemed to be a reply that led nowhere.

MS GILBERT:
Certainly when the reply was written, we were ourselves somewhat frustrated with the legislation, that –

JUSTICE STEVENS:
Well, tell us.  That is what we are here for.

MS GILBERT:
Yes, so –

JUSTICE STEVENS:
That is exactly within our terms of reference to help you with.

MS GILBERT:
Yes, so –

JUSTICE STEVENS:
So you have got frustrations.  We are frustrated because we want you to tell us what recommendations you want and you are not telling us.

MS GILBERT:
So certainly the things that I think would be very helpful is, you know, sharing information, better mechanisms for laboratories to work and share best practice, during those discussions, I was minded of the way quality assurance works in the hospital sector, so there's possibly some lessons we can learn there where there are issues of confidentiality but there are still very, it's very important to share best practice and learn from errors.  So I think there's a lot of models that we can really pick up and try and strengthen support for laboratories and for making sure that best practice is recognised across the laboratory sector and –

JUSTICE STEVENS:
Ie, sharing of information?

MS GILBERT:
Yes.

JUSTICE STEVENS:
Where there are problems.  Well, we have talked about that with Ms Hofstra today, you have heard.

MS GILBERT:
Yes.

JUSTICE STEVENS:
And subject to sorting out the confidentiality issue, which is actually only a matter of contract and can no doubt be changed because IANZ sets the conditions, but what I do not get is why you could not have or Dr Jessamine or someone, could not have gone to IANZ and said, “Now, look, we have got this letter from a water supplier.  There has been this serious incident around testing, it's been commented on in the stage 1 report, the Inquiry wants to, you know, wants to has encouraged the District Council to write to us, we’ve got to do something constructive.  Do you see what I'm saying?

Ms Gilbert:

Yes I do.

Justice Stevens:

Because I mean if you’ve got some proposals we’d like to hear from you.  I mean it seems to us that we’ve had to come up with all the ideas from the evidence to date, I mean some very good ones it seems to me from the discussion that’s emerged.  

Ms Gilbert:

Yes that’s correct there's been some excellent suggestions and ideas.

Justice Stevens: 

All right thank you very much.

Ms linterman:

I think we have covered this well but I think it would be useful to have on the record.  Was there also some communication between the District Health Board and the Ministry around the ARL era?

Ms Gilbert:

Yes there was, it was the public health unit that informed us of the error and then they informed us, there was quite a bit of correspondence backwards and forwards and then the public health unit informed us that the error had been corrected, that IANZ have been notified and that IANZ was going to take follow-up action.

Ms linterman:

And this was in around January, January this year?

Ms Gilbert:

It would have been around that time.

Ms linterman:

That’s all the questions I have on laboratories, would you like me to move on sampling just briefly before we take any questions from counsel?

Justice Stevens: 

Let me check with my colleagues, did you have anything further?

Ms Casey:

Nothing from me thank you.

Mr Matheson:

No thank you.

Justice Stevens: 

Mr Matheson, do other members of counsel have any questions?

ms butler:

Yes Sir just several brief questions.  My questions are to Ms Hofstra.

Justice Stevens: 

This is on behalf of which entity now?

Ms butler:

The whole of the Crown but in particular the Ministry of Health.  Now there's just been discussion about the event in January involving ARL are you familiar with that event?

Ms Hofstra:

Yes.

Ms Butler: 

Isn't it correct that IANZ investigated and that no change was made to the accreditation of that lab so as to affect its registration?

Ms Hofstra:

It's correct we didn’t make any changes to their scope of accreditation.

Ms Butler: 

And are you familiar, may I take you to the common bundle, document 208 that has just been discussed?

Justice Stevens: 

Which one is that?

Ms Butler: 

That is, Sir the Ministry’s response.

Justice Stevens: 

Dated the 1st of August?

Ms Butler: 

Yes.  And is it correct that that letter was copied to IANZ?

Ms Hofstra:

Yes one of the IANZ staff members is CC'd at the end of the letter.

Justice Stevens: 

I have a follow-up question, is there any – apart from being copied, was there any follow-up discussion or meeting between the Ministry officials and Mr Hallam that you’re aware of?

Ms Hofstra:

You'd have to ask Mr Hallam.

Justice Stevens: 

Well Mr Hallam, now is your chance?

Mr hallam:

(Unable to hear Mr Hallam as he spoke without microphone)

Justice Stevens: 

Well maybe it would help if the head of secretariat showed you the letter now.

Ms Butler: 

Sir may I please note that the letter is dated the 1st of August 2017 so that’s approximately three or four working days ago.

Mr hallam:

The, sorry.

Justice Stevens: 

Did you receive it?

MR HALLAM:

I obviously did receive it, yes.  I don’t remember reading it, to be quite honest.  I've not been in the office for a few days, but –

MR WILSON:

You may not have read it yet. 

MR HALLAM:

So I have – I am not up to date.

JUSTICE STEVENS:

But it's in your in-tray?

MR HALLAM:

It could well be.

JUSTICE STEVENS:

But obviously no one rang you up before it was sent or after it was sent?

MR HALLAM:

Not that I'm aware of, no and I do keep up-to-date with my messages and things.

JUSTICE STEVENS:

Beg your pardon?

MR HALLAM:

So I do keep up to date with the messages and things, even when I am out of the office.

JUSTICE STEVENS:

I know, I’m not suggesting you don’t, but what we’re asking is whether you were contacted specifically by anyone at the Ministry to discuss the important issues arising?

MR HALLAM:

The answer to that is no.

JUSTICE STEVENS:

Not.  And from the discussions today, do you think that there might be matters of mutual interest between IANZ and the Ministry that you could explore?

MR HALLAM:

Yes, absolutely and what I intend to do before we leave this meeting is to get a copy of her business card from Sally so that we can have some subsequent discussions.

JUSTICE STEVENS:

Very good.  Well, don’t just get the business card, actually get hold of her.

MR HALLAM:

Of course, we actually have to implement that as well.

JUSTICE STEVENS:

And sit down and talk about it.

MR HALLAM:

Indeed. 

JUSTICE STEVENS:

Yes.   

MR HALLAM:

We – I shall guarantee to do that.

JUSTICE STEVENS:

Wonderful, thank you very much Mr Hallam.  Yes, Ms Linterman. 

MS LINTERMAN:

Thank you.  We will now turn to a final few questions on sampling before I’ll ask you your homework question on the importance of monitoring, testing and reporting generally in the context of the whole system.  So Dr Fricker, earlier you described sampling as the most important step in the testing process and that was certainly a theme of many of the submissions on this topic.  Do you have any general comments on that notion, yes?

DR FRICKER:

Well, it is particularly important for microbiological testing simply because probably 25% of the people in this room at this time have E.coli on their hands.  So if sampling is not undertaken correctly then there will be issues around false positives.  If, on the other hand, the wrong vessels are used and one neglects to put a reducing agent in then false negatives will be prominent.  So for microbiology in particular, sampling and subsequent transport of those samples is critical and it is astonishing to me that there are so few organisations that are – that have accreditation around their sampling.  As far as I am concerned, it should be a requirement, it should be a part of the whole audit process for water suppliers for their sampling and testing.  It is in most jurisdictions and there are a few suppliers in New Zealand who have some form of accreditation around sampling, but the majority do not and I find that astonishing because the lab can only deal with what it receives into the lab and I said earlier that probably about half of the positive results that laboratories receive and probably about half are not.  I would say of that half that 80% of those are caused by sampling errors as opposed to laboratory errors.  So sampling and subsequent transport, for me, are critical. 

MS LINTERMAN:

Dr Deere?

DR DEERE:

Yeah, I think that when you think about the results comes in on a piece of paper or a spread sheet or a PDF document and the person sees the results, I mean, if you follow that back through the lab and to the point of sampling, there is a lot of things that can get mixed up and as Dr Fricker says, probably most of those can get mixed up in the sampling part which is a less controlled environment than in the lab part and we often find there’s confusion: was the sample taken before or after the disinfection point, was the sample taken where we thought it was taken, are there two streets with the same name, was the sampling tap a defined sample tap that can be sterilised before sampling or just an ordinary garden tap and there can be errors with labelling, mix-ups in the way that the bottles or containers are labelled.  The other issue – that’s all that can go wrong unless you have carefully controlled and you can imagine that’s not something you’d send anybody out to do, and yet the current process doesn’t have a defined procedure or competency or registration system for the samplers and the sampling but if we look at best practice, best practice usually involves for example GPS locations, as you'd have on your Smart Phone for example, so you know when and where the sample was taken.  It would involve having sometimes barcode readers on the sampling point so you don’t have to enter the number you can, it's entered automatically, define procedures for how you flush those areas and so on and how you make sure the sample is clean when you take it.  You would avoid or make notes of issues, if it's raining for instance, how would you manage the sampling in those conditions or if there's dust in the atmosphere such as pollen or dust from nearby trees and so on.  There's a lot to think about with sampling.  So I think it's an area that’s, we often call it the weak link in the chain that’s neglected but it's relatively easy to proceduralise and train people in and many water operators are trained how to take samples appropriately and what notes to record in doing that and the reason it's important is that when you get a result, if you thought it was treated water and it was raw 
water, you can imagine you can get very high levels of contamination that would then equally or vice versa and knowing when it was taken is relevant to responding.  The other area I think you need to understand is when a sampler takes a sample for most tests are taken as a group, another area that’s weak is often people just take a sample for E.coli.  Really when you take a sample for E.coli, you should also have a sample for other things such as chlorine residual tepidity, which is basically how dirty the water is, may be an observation or an odour could be taken, any other useful information because when the person in the utility receives that result, not knowing that other information makes it very hard to interpret but if they know when it was taken, where it was taken, what other water quality conditions were like, what environmental conditions were like, that really helps them interpret it and getting the information before the result comes to the person avoids potentially dangerous delays, over-reactions or under-reactions.  So the whole, how you do the sampling is part of it but also what else you sample, what sample suites you collect together is also important and all that can be covered in the procedures for sampling.  Laboratories often do have the expertise to do that but often they are receiving samples from third parties so the laboratories should be able to train those third parties in sampling technique and certify them and visualise them, witness them doing the tests and certify them as competent to do it.

JUSTICE STEVENS:
So just a systemic perspective, and given that we are looking at whole of system, you would emphasise the importance of this part of the system?

DR DEERE:
Yes, I think it's probably the weakest link in the system and because of the cost of paying professional samplers or professional lab staff, a lot of the sampling is done by non-lab people who may or may not have the experience to do that well.  There's no reason they can't be given that expertise.  It's not a high-end skill but they do need to be given that expertise and know what to 
record and what else to take and at the moment the system is weak in that area.

MS LINTERMAN:
Thank you.  Ms Hofstra, in your practical experience, who's undertaking the sampling at the moment?  Sorry, is it laboratory staff?

MS HOFSTRA:
Not the labs.

MS LINTERMAN:
Not the labs?

MS HOFSTRA:
No.

MS LINTERMAN:
No, so it's water supply staff?

MS HOFSTRA:
Some of it's water supply staff.  Sometimes where you’ve got a lab on plant, they are going out and taking the samples from say the treatment plants themselves but unless they specifically request it as part of their accreditation, then we don’t look at it as part of the assessment process.

JUSTICE STEVENS:
So it is essentially unaccredited?

MS HOFSTRA:
For the most part.  As Dr Fricker said, we've maybe half a dozen labs who have accreditation for sampling activities but not under the drinking water programme.

MS LINTERMAN:
So if the labs aren't overseeing the samplers, who is?

MS HOFSTRA:
I don’t know.

MS LINTERMAN:
Ms Gilbert?  Dr Nokes?

MS GILBERT:
There are some requirements for sampling in the Drinking Water Standards but there's no a person specification, so when the Standards are reviewed, that could be something that’s considered.

MS LINTERMAN:
And is it under the purview of the DWAs or was it ever under their –

MS GILBERT:
The actual compliance with the Drinking Water Standards would be but because there's no person specification, then it would be more around has the sampling been carried out appropriately but actually checking that the competence of the individual sampler because it's not in the Standards, could be an area that needs strengthening.

MR WILSON:
Given that we have got some 700 of the 2500 suppliers that are on the drinking water register, some 700 are reported on an annual basis in the annual report and yet we have got 38 to 48 laboratories, there is a certain inevitability that the water suppliers are going to be doing a good chunk of the sampling rather than the laboratories, simply because there is far more water suppliers than there are laboratories.  So clearly there needs to be a regime that recognises that someone other than a trained laboratory staff is likely to be doing a lot of the sampling and I think that is your point, Dr Fricker, is that that does not mean those people cannot be appropriately, you know, should not be appropriately trained, certified, assessed and all the rest of it.

DR FRICKER:
I think that there are procedures out there that are readily accessible to show how samplers should be trained, how they should be assessed, what procedures they should use, that’s all readily available and it's certainly something that is every bit as important as the IANZ accreditation for what goes on in the laboratory because if that sample is incorrect, whether it's contaminated or it's not taken properly and so it's given a false negative result, the lab can't do anything about that.  The lab can only deal with what it receives.

MR WILSON:
But you would agree with my analysis that most of the samplers are not going to be a laboratory?

DR FRICKER:
Correct, but there's no reason why they can't be trained to do the job properly but there needs to be some mechanism for looking at how samples are taken.  Now, it's the same as laboratory assessments.  When the gamekeeper is there, everybody behaves absolutely perfectly but nonetheless, I think that sampling is neglected and should be part of accreditation for statutory samples at least.

MS LINTERMAN:
Ms Hofstra, would you have any counter-argument to accreditation of samplers?  Is there an expense or a resource associated with that that would be an issue if say your school caretaker was the one undertaking the sampling?

MS HOFSTRA:
Not a resource issue from a IANZ perspective.  It's something that could be added to the assessment readily enough because some of the technical experts that look at the testing are also quite capable of assessing the sampling.  It's working out if you want to tag that responsibility to the laboratories having a programme for, we would have to look at how the laboratory trains, appoints and then monitors the samplers who are providing the samples to them and we have a similar system that already operates, again in the meat industry, which we look at with the accreditation of the testing laboratories but I guess it's one of the findings of this forum, I guess, to decide do they want to put that back to the DWAs to oversee or do they want to make it part of the laboratories remit in terms of accreditation.

MR WILSON:
Conversely, you could make it part of the water suppliers agreement.  You could well hold a, water suppliers may well have to hold accreditation for their sampling, which I suspect is the international norm.

DR FRICKER:
Absolutely, yeah, and that is the norm.

MR WILSON:
And so, I mean, we have only got 68 local authorities managing some 500 plus supplies in New Zealand and we have got 48 laboratories.  It is not a leap of faith to go from 48 to 68.

MS LINTERMAN:
Right.  Thank you.  I'll think we'll conclude on sampling there unless anyone has any other questions.

JUSTICE STEVENS:
Just let me check with counsel.  Ms Casey?

MS CASEY:
No, thank you.

JUSTICE STEVENS:
Yes, Mr Matheson?

MR MATHESON:
No, thank you, Sir.

JUSTICE STEVENS:
No.  Ms Butler?

MS BUTLER:
No, thank you, Sir.

JUSTICE STEVENS:
And Ms Ridder?

MS RIDDER: 

No, thank you, Sir.

JUSTICE STEVENS:
Thank you.  Just let me check with my colleagues.  Dr Poutasi?

DR POUTASI:
Fine, thank you.

JUSTICE STEVENS:
Mr Wilson?

MR WILSON:
I am fine.

JUSTICE STEVENS:
I just want to consult with the Panel.  

Thank you Ms Linterman, having heard, Ms Gilbert this applies specifically to you and to Ms Hofstra and to Mr Hallam, arising out of the panel discussion this afternoon the Inquiry would be most grateful if you and Ms Hofstra and Mr Hallam could meet this afternoon with a view to discussing areas where mutually you might see a basis for jointly supported recommendations in this area of sampling and testing given the roles, the respective roles of the Ministry which we’ve talked about and IANZ which we have discussed and to report back to the Inquiry by 1 o’clock on Friday with any suggestions and in particular recommendations that you would invite the Inquiry to make, particularly those of an urgent nature that can be implemented without difficulty and if there are some that are going to take more time well so be it, you can separate them out.  But just to help you when we were doing the joint working group and the stage 1 we set up what was known as the science caucus and I'm going to suggest that you have a sampling and monitoring caucus, that you meet together and come back with something constructive and positive by way of suggested recommendations.  Now if, I'm not going to require this, but you might having deliberated between the three of you decide that you would like some help and if so Ms Casey would the district council be willing to release Dr Deere to assist that process?

Ms casey:

Of course.

Justice Stevens: 

To join the sampling and monitoring caucus.

Mscasey:

Of course if that would be of assistance.

Justice Stevens: 

Yes it would be, if requested Dr Deere would you be willing to assist?

Dr Deere:

Of course.

Justice Stevens: 

And Dr Fricker I can indicate on behalf of the Inquiry panel that if you’re asked then you are free to assist.  So we see it as a two stage process working quickly to identify the areas and if you need help then feel free to work with these two international experts to help you come up with some recommendations for us.  In that way we can hopefully make some progress by the end of the week.

Ms casey:

Yes Sir.

Justice Stevens: 

Mr Hallam are you happy to?

Mr hallam:

(inaudible 16:34:59 – no microphone).

Justice Stevens: 

Could you introduce him to us please?   

MR HALLAM:

Phil Barnes.

MR BARNES:
I'm the General Manager for Accreditation Services which is sort of IANZ wing, (inaudible 16:35:13) task of regulatory (inaudible 16:35:14).

JUSTICE STEVENS:

Speak up because it's being recorded.  We will just give you the microphone, introduce yourself, tell us what your role is and tell us how you can help this sampling and monitoring caucus that we have just established?

MR BARNES:

Yeah, my name is Phil Barnes, I am General Manager of Accreditation Services which includes all the testing laboratories and inspection bodies which is Drinking Water Assessors in the laboratory side of it.  Been with IANZ quite a time now.  My background is in medical testing.  I was initially programme manager for medical testing in radiology.  We do actually have a memorandum of understanding with the Ministry of Health between the medical testing programme and the Ministry, where we do report to them where we find issues in labs commonly, we’ve done it about half a dozen times this year, but I think perhaps because of silo-ing in the Ministry and in IANZ that we haven't quite got that together because some of our programmes report to Ministries and some don’t so we –

JUSTICE STEVENS:

Do you have a memorandum of understanding in relation to drinking water?

MR BARNES:

Drinking water, we have a health care programme but not drinking water.  Would not be difficult to extend it.

JUSTICE STEVENS:

Not drinking water.  So it sort of slips through the cracks?

MR BARNES:

Yes, quite.

JUSTICE STEVENS:

Yes, all right.  Well, there’s a very good suggestion that the caucus could look at.

MR BARNES:

The other thing I could say, in medical testing area which I'm familiar with, the sampling is a part of the accreditation process and a large majority of sampling for medical testing is accredited so we have a model there as well to draw on.

JUSTICE STEVENS:

All right that’s great.  And just in terms of making use of the international expertise that we have here, I understand that Dr Fricker and Dr Deere will be available for the rest of the afternoon and on Wednesday morning they won’t be on the panel, so you might well want to talk to them to see how they can help.  All right?

MR BARNES:

Yeah, thank you. 

JUSTICE STEVENS:

 Thank you.  Any follow-up, Ms Linterman?

MS LINTERMAN:

No nothing further Sir.

JUSTICE STEVENS:

Mr Gedye, does that meet your requirements?

MR GEDYE: 

Yes, thank you Sir. 

JUSTICE STEVENS:

Anything to add, Dr Poutasi?

DR POUTASI:
No.

MR WILSON:

No.

JUSTICE STEVENS:

Thank you.  So does that conclude your section, Ms Linterman?

MS LINTERMAN:

It does, yes.

JUSTICE STEVENS:

May I think you for the way in which you have presented it to the panel, it has been first class and – pardon?

DR POUTASI:
Just I think further around how the panel might help us with the requirements that we’ve got on us around monitoring of water?

JUSTICE STEVENS:

Yes.

DR POUTASI:
You might wrap it all up.

JUSTICE STEVENS:

I think that’s really all wrapped up.  We’ll see what comes out of that.

MS LINTERMAN:

Is that your big proposition?

DR POUTASI:
That was your homework piece.

JUSTICE STEVENS:

Yes.

MS LINTERMAN:

I can put that to the panel.

JUSTICE STEVENS:

I think that could go to the sampling and monitoring caucus.

MS LINTERMAN:

Yes.

JUSTICE STEVENS:

Did you want to just add that as a –

MS LINTERMAN:

So that was the sort of overall proposition about the importance of monitoring, testing and reporting as part of the general system so that is something for the caucus to think about.

JUSTICE STEVENS:

And just have hopefully an agreed statement on that.  I mean, we have got quite a bit of it already, but a paragraph that really emphasises the importance in the overall scheme of things and then if you can come up with an agreed position paper by Friday that would be really helpful.  Very good, so having thanked counsel assisting, my opportunity to thank the panel: Ms Gilbert, Dr Nokes, Ms Hofstra, thanks for coming.  I know you have come a long way to come here to get here, thank you.  Dr Deere and Dr Fricker, we appreciate the wisdom and expertise that you have all brought.  Thank you.  Now, Mr Gedye in terms of timetabling we will adjourn now – is that the anticipation?

MR GEDYE: 

Yes, it is Sir.  I think with the predicted timings of the RMA session that we could start whatever time you like, 10 o'clock will cover it, but if you prefer to start at nine.

JUSTICE STEVENS:

Well, I am just anxious not to be under pressure for Thursday and so if we started at, what would –

MS LINTERMAN:

9.30.

JUSTICE STEVENS:

This is we are going to be doing the RMA and NES tomorrow morning?

MS LINTERMAN:

We’re covering first barrier protection and the NES Regs.  

MR GEDYE: 

I think if you started at nine or earlier than 10 then it will enhance the prospect of finishing that by one.  

JUSTICE STEVENS:

Yes, I think we will start at nine and then aim to run straight into the next panel session, Ms Cuncannon, if that suits.  Can you make that work?

MS CUNCANNON:

Sir, we are just checking that our panel members were available for that 2 o'clock session tomorrow, but as everyone is nodding at me, I understand that is the case and we can start that session at two.

JUSTICE STEVENS:

Ms Arapere?

MS ARAPERE:
The only thing I wanted to add Sir is Dr Caroline McIllray was to be on the session tomorrow afternoon, that was going to be Thursday and she was flying up for Thursday.  We’re just finding out whether she can be available for tomorrow afternoon and we will let you know, let counsel assisting know.

JUSTICE STEVENS:

That would be great, wonderful.  No, well that splendid.  So we’ll adjourn then now to 9 o'clock. 

DR NOKES:

Sorry, I think that Mr Graham has gone, anticipating being back on Thursday rather than tomorrow afternoon.

MS CUNCANNON:

I will make some enquiries with Mr Graham as well.

JUSTICE STEVENS:

Very good, well, I appreciate the flexibility and I think we are making good progress and with that we will now adjourn for the afternoon and resume at 9 o'clock in the morning with the RMA.  Mr Matheson, your chance to shine.

MR MATHESON: 

Yes Sir. 

JUSTICE STEVENS:

And we will look forward to that. 

INQUIRY ADJOURNS:
4.41 pm

DAY 3 OF INQUIRY RESUMES ON 9 AUGUST 2017 AT 9.19 AM

Justice Stevens: 

Good morning Ms Linterman and good morning to the new panel, you’ll be introduced shortly but before we do that we have a matter that we would like to raise with some counsel.  Yesterday, it's more by way of recapitulation over document requests.  Yesterday, Ms Ridder this affects your clients, if you like to stand.  You’ll recall that we, when Dr Jones was here we asked for the correspondence that he had had blowing out of the annual report on drinking water and Mr Wilson put to him several non-compliances within the Hawke's Bay Region, five were mentioned in the transcript.  In fact the number is 14, it's much higher than that, so we would like to expand the document request to any correspondence that he as medical officer of health had to each of the non-compliant water suppliers so did he write to the suppliers.  Secondly, this is for 2015, 2016.  

Ms Ridder:

Yes Sir.

Justice Stevens: 

If he didn’t – or we also would like to know if he wrote to the Drinking Water Assessors and drew attention to each of those non-compliances and we would like to know what correspondence he got back, either from water suppliers or the Drinking Water Assessors.

Ms Ridder:

Certainly Sir.

Justice Stevens: 

And we’d also like that information for the, his response to the annual report for 2014/15, so the previous year.

Ms Ridder:

No problem Sir.

Justice Stevens: 

Because we think that it's likely that there were non-compliances then and it would be helpful to see what, if any, correl – and I suppose to make it complete if there was any correspondence with the Ministry of Health.

Ms Ridder:

Of course, okay Sir no problem we’ll get that under way.

Justice Stevens: 

It's just to clarify it and so it's not thought of where, we just want to understand what steps, if any, haven't been or have been taken and if they haven't then it might be helpful to understand why not.

Ms Ridder:

Okay Sir no problem.

Justice Stevens: 

That would be much appreciated.  Now Ms Butler you will recall also that we asked Ms Gilbert and I know she's not here but you are and I just wanted to make sure that you had a clear list of the matters that we want, have you got a list?

Ms Butler: 

If it assists Sir I can outline the steps that the Ministry of Health is working on.

Justice Stevens: 

Don’t need to know that, we just need to know that you’ve got the list, just what you’re asking for.

Ms Butler: 

We understand that from the session yesterday the training materials were requested and that is what a team is working to provide.

Justice Stevens: 

And in particular the training before the softly, softly changed on compliance the softly, softly approach on compliance and then the one after and then we’d also like to ensure that any correspondence with any relevant public health person or persons, medical officers of health, public health units or drinking, any correspondence in which the softly, softly approach was changed and explaining the impact of the change to those relevant personnel.  Because if there is a change then the people that are implementing the, forcing the law, need to know what they are supposed to do and we want to know if any guidance or correspondence applied around that.  Is that, Dr Poutasi did you have a?

Dr poutasi:

Yes I want to add it would be helpful to us if we could have a Ministry organisation chart, so what we’re interested in is seeing how the director of public health who will be with us this afternoon, Ms Gilbert, Dr Jessamine, their reporting lines through to the Director-General, so any organisation chart that gives us that would be helpful.

MS BUTLER:
And that’s the current organisational chart?

DR POUTASI:
Yes, current, yes.

MS BUTLER:
Just for avoidance of doubt.

JUSTICE STEVENS:
Yes, current and so we want to know the information in relation to the 3.5s, though is just expanding on what Dr Poutasi has asked you for, who their bosses are and their reporting lines are, as well as Dr McElnay, Dr Jessamine and obviously the Director-General and we would like that preferably before Dr McElnay comes to Court.

MS BUTLER:
This afternoon, Sir, before, so by lunch.

JUSTICE STEVENS:
If you possibly can.   She might bring it.  I do not know when she is due to arrive but that would be most helpful if she could bring it.

MS BUTLER:
In the event that it's electronic, we will look to provide that to the secretariat.

JUSTICE STEVENS:
That is fantastic.  I imagine it is probably on some website somewhere or available but we do need to know direct reporting lines and dotted reporting lines as well.  So the whole organisational chart.

MS BUTLER:
Thank you, Sir.

JUSTICE STEVENS:
Thank you very much indeed.  Sorry to interrupt, Ms Linterman, but the floor is yours to introduce your Panel.

MS LINTERMAN:
Thank you, Sir.  This morning we do have quite a new Panel.  We've welcomed back Dr Nokes but I'll ask all of the other Panel members to give us 
a brief introduction of who you are and your experience and who you are here representing.  Shall we start down the end, Mr Bryden?

MR BRYDEN:
Certainly.  I'm Grant Bryden, the manager of the water strategy team within the water directorate of the Ministry for the Environment.  My team has responsibility for areas including the NES and other urban water-related issues and the overview in terms of strategy for water policy and the system.  My background is in policy development.  I have 30 years working in domestic and international policy development across areas of natural resource policy, international environmental policy and trade policy.

JUSTICE STEVENS:
Thank you very much, Mr Bryden, and welcome.  Very glad that you could make it.  Much appreciated.

MS LINTERMAN:
Thank you.  Dr Nokes, we probably know who you are and we'll skip on to Mr Thew.

JUSTICE STEVENS:
Well, what would help is if Dr Nokes just summarised very briefly his involvement and interest and expertise in matters environmental.  We know you have a lot of other expertise but this is a different area.  So perhaps landing us into your experience in this area would be helpful.

DR NOKES:
Yes, Sir, thank you.  Just for the sake of the others, I'm in the risk and response team within ESR.  Drinking water is my main concern but I have been involved in providing advice to Regional Councils of varying sorts.  We have undertaken work that looked at providing set back distance guidelines between onsite septic tanks for domestic use and domestic bores and with relevance to the NES in particular, I was involved with a team working to 
produce the NES in 2007, 2008, not so much in drafting the regulation but in helping them in providing and introducing the regulation to Regional Councils because of my understanding of the Drinking Water Regulations and the links between the NES and the Drinking Water Regulations.

JUSTICE STEVENS:
Thank you.

MS LINTERMAN:
Yes, Mr Thew?

MR THEW:
Craig Thew.  I'm the group manager of assets at Hastings District Council.  In my portfolio, the Three Waters and in particular drinking water sits inside that.  I am not a resource management planner or an RMA specialist but however I am a user of that system and also the work that we do from the engineering background provides background and detail to justify some of the rules or policy changes that may fit within a district planning and plan change rule or ultimately with the new environment into the regional planning.

JUSTICE STEVENS:

And recalling some of the evidence from Stage 1, Te Mata Mushrooms was mentioned so presumably you have some involvement and experience in that type of area?

MR THEW:

Yes.

MS LINTERMAN:

You, Mr Maxwell.

MR MAXWELL:
Good morning panel.  Ian Maxwell, I am the Group Manager of the Resource Management Group at Council, at Regional – Hawke's Bay Regional Council.  At the time of this outbreak my portfolio included the sites, functions of council and the regulatory functions which is consenting and compliance activities.  Like Mr Thew, I am not an RMA planner, I am a RMA practitioner.   My background is in science, I have a first class honours degree in science, but I have been involved in RMA practice for about six years in Local Government so in the application of the Resource Management Act as an RMA Manager or implementer, but 25-odd years of RMA experience on the other side of the fence, if you like, either as a submitter or an active participant in RMA processes through various roles, NGO roles, Government roles and preparing technical advice to support hearings. 

JUSTICE STEVENS:

Thank you Mr Maxwell.

MS LINTERMAN:

Dr Mitchell.

DR MITCHELL:
Yes, good morning Sir, good morning members of the panel.  My name is Phil Mitchell.  I am a director of the national planning practice Mitchell Daysh Limited.  In terms of my personal qualifications, I have a doctorate in water resources engineering, but I am also a qualified planner and it is in that planning field that I have practiced for most of the last 32 years.   My specialist area is integrating scientific, regulatory and planning matters, mostly for large-scale and often contentious issues whether they be regional planning matters or resource consent matters.  In terms of this particular proceeding, my firm, myself in particular and also Mr Daysh who was here during the earlier part of the second stage of the hearing, have been working with the Hawke's Bay Regional Council, Hastings District Council and the District Health Board in facilitating as a co-ordinated approach to these proceedings.  I have assisted the Hawke's Bay Regional Council with their 
submission, but I would stress that I am here today to do my best to assist the panel as an independent planning professional rather than wearing a hat of any particular client and I should also state for the record that I have been involved in work shopping with Ms Linterman and Mr Matheson the issues that presented in the discussion paper that Ms Linterman circulated on 14 July 2017 in relation to issues 8, 9 and 10.

JUSTICE STEVENS:

Most helpful, thank you Dr Mitchell.

DR MITCHELL:

Thank you Sir.

JUSTICE STEVENS:

And we are grateful to all panel members for making themselves available for this morning.

MS LINTERMAN:

Thank you Sir.  I thought I would start by just giving you a quick road map of where we are heading with all of the resource management issues this morning.  We’ll start with the concept and recognition of first barrier protection at quite a high level.  Then we will move on to the NES regulations which have been the topic of much discussion in many of the submissions.  Then we will move to the broader regulatory framework, this is under the Resource Management Act, whether this is adequate and what changes might be required, and then finally we will finish with the consenting of water supply as water permits which is quite a specific area but one that became important in Stage 1 so we will touch on whether any changes are needed to that.  So I want to start with first barrier protection and some of you may have heard right at the straight of this hearing Mr Gedye put the six principles for assuring safe drinking water that are set out in Dr Hrudey’s submission to the panel members.  I want to put the first barrier to this panel today because it is most 
relevant to the RMA issues.  It says, “The greatest risk to consumers of drinking water are pathogenic microorganisms.  Protection of water sources and treatment are of paramount importance and must never be compromised.  Do any of the panel members have comments on or do you agree with that principle in the New Zealand context?

DR MITCHELL:
In short, yes. 

MR MAXWELL:

Yes, yes, I agree.

MR THEW:

Yes.

DR NOKES:

Yes.

MR BRYDEN:

 Yes  and I would agree also.

MS LINTERMAN:

Excellent, that was easy.  Following on from that, is there anything in the New Zealand context that makes this principle particularly important in terms of risks or – I’ll start with you, Dr Mitchell?

Dr Mitchell:

I suppose the overriding, there are two overriding complexities in terms of that issue as I see it.  The first is the overlap between source protection itself which is managed by one regulatory mechanism and the production of the actual drinking water itself which is regulated by a separate mechanism.  So that’s one challenge I suppose.  At a more practical level within the RMA space the major challenge I think is the fact that the engine room of the RMA 
is in regional planning documents and regional policy statements and regional plans and they need to implement the wider provisions of the Act and the national instruments and in relation to drinking water is the national environmental standard as we’re all familiar with.  But essentially the regional plans are developed individually across the 14 regions in the country and then the rubber hits the road on individual resource consent applications that are assessed against the provisions of those plans.  So the machinery is reasonably complicated I think and it's also a mechanism that unless there are some specific national instruments brought to bear and we could perhaps talk about those later there's a process that needs to be followed to implement those regional planning documents that’s not straight forward, well it's straight forward but it's not a simple process and it doesn’t happen in short order and I would see those as being the major challenges.

Ms linterman:

So would you say the way the principle is framed by, already, does it need a sort of amendment or a specification for the New Zealand context I'm thinking it says, firstly, “Protection of water sources and treatment,” do we perhaps need a specific protection of water sources principle?

Dr Mitchell:

Well there are various protection provisions in the RMA already, they're usually qualified though in terms that it's protection of something from something else and the classic example would be in terms of landscape and natural character where there are provisions in section 6 the matters of national importance that require protection of significant landscapes from inappropriate use and development.  So the protection is never, in my experience and understanding, absolute and the way that the principle that you’ve read out that is quite an absolute requirement.  The general mechanism of the RMA is in relation to water and for all its values and uses, not just drinking water.  So that probably would be another matter that I could have added to the list that I gave you before.

Ms linterman:

Any comments Mr Maxwell?

Mr Maxwell:

Yes so it's Ian Maxwell.
Justice Stevens: 

Just identify yourself as we go back and forth because it's a new panel and the stenographer has to write down who's speaking.

Mr Maxwell:

Thank you Sir, so Ian Maxwell responding.  You look – I guess I would probably add to Dr Mitchell’s eloquent summary of the complexities of the RMA framework, some technical elements that protection is absolute and I think as this outbreak has demonstrated that protection of groundwater in a temperal in a spatial sense is very, very challenging and could not ever be guaranteed I don’t believe despite, you could certainly implement fairly high levels of control, if you like, on land and land use and activities on the land but you could never absolutely guarantee protection and that’s, I think, just a facet of the fact that groundwater is complex, it's a variable, it's not a single thing, it doesn’t perform in a consistent way across a broad landscape so it's difficult to absolutely guarantee or ensure protection all of the time everywhere.  You could certainly achieve that in what we would call a regional scale across an entire resource in a general sense but I think it would be very challenging to do that at a more granular scale in a groundwater system everywhere all of the time because episodic events may result in contaminants arriving into the system that you just simply can't control, and repeating this again, 






events may result in contaminants arriving into the system that you just simply can't control.

MR WILSON:
Mr Maxwell, what about surface waters, because in fact surface waters are, at a national level, a more common resource that groundwater for drinking water.

MR MAXWELL:
Absolutely and even more challenging because even in unmodified environments, you still have contaminant sources.  If you're thinking about pathogenic contaminants, then you’ve still got birds, feral animals within catchments that you cannot control or you could control to a certain extent but you could never guarantee absolutely that you could eliminate pathogenic contamination.  So surface water is probably even more pertinent and even in a national context, if you're thinking about managing landscapes with or what I'd call productive landscapes, the landscapes with grazing animals on them, even with very very good practice around stock exclusion, keeping them out of the surface water bodies, riparian planting and management, you could not ever guarantee pathogens from nearby grazed areas would not arrive in surface water because rain will pick it up and carry it through most of those areas and into surface water.  So from a technical perspective, it's quite challenging to absolutely guarantee that protection everywhere all of the time, like I say because episodic events just overtake any protection you might put in place.

JUSTICE STEVENS:
Reverting to groundwater again, Mr Maxwell, are your comments about the challenges, and indeed the risks, even greater where you are dealing with a system of aquifers which are by any measure quite complex in this area?

MR MAXWELL:
Certainly managing things underground that you can't see adds to the challenge.  The fact is that our groundwater systems are often heterogeneous, 
so they're very, they're mixed material.  You can, as I say, prescribe broadly how they behave in general areas.  So you can prescribe what you expect the behaviour of water is likely to be in certain areas based on geology but as you become more granular, as you go into a bore specific view, that becomes more and more complex because it may just well reflect the geology around you that what you're seeing immediately around the bore isn't reflective of what's upgradient or out to the side that may well effect the water that’s arriving at that bore.

MS LINTERMAN:
I'll ask you to hold the hold the microphone again, Mr Maxwell.  Is protect the right word?  Should we be thinking about other terminology like manage?

MR MAXWELL:
Possibly and look in saying this I'm not discounting the need to put in place controls to avoid contaminants arriving in ground or surface water, particularly where they are drinking water supplies.  I guess I'm just flagging that there is a law of diminishing returns, if you like, and there is an ability to control some things well and others not particularly well.  So protect does give an absolute, in my mind anyway, in my opinion, it gives an almost a degree of assurity that this is always okay all of the time and I’m not sure whether that is possible.  Manage, you know, managing certainly is another alternative but it may well, it sounds a little bit weaker.  So, look, I don’t have an answer as to whether that’s a – what's an alternative word but protection certainly does give a degree of absoluteness that I’m not sure that the controls allow.

MS LINTERMAN:
Dr Mitchell, I see you scribbling notes.  Do you have any comments on the terminology before we go to the rest of the Panel?

DR MITCHELL:
I was just going to draw perhaps an analogy to what happened post‑Christchurch earthquake in respect of some RMA provisions but I think 
we'll probably come to those later but there was a very strong push to make sure that natural hazards were better provided for within the Resource Management Act and there was a provision inserted into section 6, which are others matters of national importance, and I referred to some of those that weren't really directly germane to this topic but there the concept was to manage significant risks associated with natural hazards bearing in mind you can’t control the hazard itself but you can control the risks and you can manage those risks.  So a concept that might have some applicability here, in relation to first barrier protection, is to ensure that the risks are both understood and managed appropriately for the reasons that Mr Maxwell said about the complexities of absolute protection, I do agree with him that I think that is particularly challenging.  So I think the concept of risk management which requires the risk to be quantified and then addressed, is probably a more pragmatic and realistically achievable objective.

JUSTICE STEVENS:
Dr Mitchell, how well understood do you believe these risks are and use the Christchurch example, by the general public?

DR MITCHELL:

Oh I think by the general public in Christchurch not well and I was involved as a commissioner on the replacement district plan hearing in Christchurch so we heard a lot about people who were living, under cliffs for example and there were provisions that were proposed to say, there is a risk that needs to be managed here and that actually curtailed some of your abilities to use your property in the way that you otherwise might have liked to do and people were incredulous at that and said, well my house didn’t fall down in the earthquake, what is the problem and in fact there was a whole lot of rocks still sitting o the cliff above.  They were oblivious and probably still are.  

JUSTICE STEVENS:
So public perception and understanding of risk is quite an important factor?

DR MITCHELL:

Oh very much and it came up and just listening to the conversation that you, Sir, had with some of the panellists earlier in the week with this concept of you know, a secure supply. As soon as you tell someone that something is secure, or that something is protected, you are elevating the guarantee if you like to a very, very high level.

JUSTICE STEVENS:
Which as we now know is no guarantee.

DR MITCHELL:

Exactly.

MS LINTERMAN:
Mr Thew, any comments on the protection issue?

DR THEW:

So I think the New Zealand environment, just like every other environment, that barrier protection is a first order requirement.  The events of August highlight that understanding in having it in place.  I think probably where the peculiarities of New Zealand come in place is the tools in which we go about and we do have a very complex system, a very highly litigious system and quite some embedded belief system which has been measured through so we do have to get better at providing tools underneath those litigious processes to support the protection of that so tool boxes, education.  So how are we working with the community so they understand.  Source protection zones and actually putting some really good science behind those arbitrary numbers which are already, easily going to be challenged and will be challenged.  And probably one of the key pieces, from a water supplier struggling with and I know mana whenua have quite a strong view on, is a hierarchy of needs.  So my concern in a risk approach and an RMA approach where less than minor 
often gets played as a reason that it is okay, is, in a water supply area where the consequences can be so huge but the likelihood is so low.  I do have concerns of how that makes it way through that planning framework in a safe and coherent fashion.

JUSTICE STEVENS:
How is it balanced?  How those relative factors and risks are balanced?

DR MITCHELL:

Yes.

MS LINTERMAN:
Thank you. Dr Nokes, any comments?

DR NOKES:

In addressing your question about whether Dr Hrudey’s principle should be modified for the New Zealand situation.  I don’t think the principle should be modified but there are certainly challenges in the New Zealand circumstances that do require extra vigilance in the way it is implemented.  The ones that come most immediately to mind are the agricultural basis of the country’s economy and therefore the large numbers of animals and hence the large number of pathogens or potentially large numbers of pathogens about and with that the increasing intensification of farming, which adds to that problem.  There are natural hazards such as Dr Mitchell has alluded to, seismic hazards that may disrupt certainly those sources that we can't easily see, the underground sources, and at a different level all together is the regulatory legislative environment in which were ideally a water supplier would have the ability to manage their own source water and its potential hazards directly, is separated by legislation which is now bridged as best we can with the NES.  So while that is a step in the right direction, I guess the issue is as to how well that is managed to provide that ability that water suppliers have to manage that most important, in my view, of barriers which is protection of the source.

MR WILSON:
Dr Nokes, just going back to your point about the New Zealand-specific incidents, do we have a particular disease load that is higher than typical similar jurisdictions?  I have heard it said we have got very high levels of cryptosporidium for instance?

DR NOKES:
I can't comment on cryptosporidium, Mr Wilson, I'm sorry.  To the best of my knowledge, campylobacter, I know that the campylobacter numbers were once very high and have been reduced as a result of work done with the poultry industry but I think the numbers there were still high compared with international standards.  How much of that relates to drinking water I think Dr Fricker mentioned a day or so ago that he thought that it was probably pretty much a water-borne burden but I don’t know the support one way or the other in terms of where the campylobacter lay.

MR WILSON:
So I suppose my question really is, is does all that farming stock out there exhibit it?  Do we see it as a pathogen load in our source waters that is unusually high?

DR NOKES:
I'm sorry I don’t have numbers to say one way or the other.  I guess what I can say is that Massey University, who does work for the Ministry in terms of the protozoa projects that they run, has done work, and I don’t know whether the Inquiry has already been provided with this information, they have looked at seven and a half years worth of data from groundwater sources.

JUSTICE STEVENS:
That is the Hopkirk Institute material.

DR NOKES:
Yes.

JUSTICE STEVENS:
That Dr French has been involved in.

DR NOKES:
Right.  Yes, indeed.  My understanding is that they have not found cryptosporidium in groundwater sources and data from Canterbury also reflects that but that said, I’m not sure that, I mean there is still the potential there and I think that will be my concern.  As I say, I don’t have the numbers on environmental waters to be able to provide you with that detail.

MR WILSON:
Whereas Dr Fricker has provided us, there is a fact paper you will see on the website, with 47 cases in the first world of cryptosporidium outbreaks on groundwater.  So it is not as if it is impossible.

DR NOKES:
No, agreed.

JUSTICE STEVENS:
Well, that is the point you are making.

DR NOKES:
Yes.

MS LINTERMAN:
Thank you, Mr Bryden?

MR BRYDEN:
Yes, I would agree with the points that Dr Mitchell and Mr Maxwell have made around the complexity of the regime that we have but I'd also make the observation that it's comprehensive as well and some of the complexity that sits there relates to the fact that we're dealing with complex systems.  
Mr Maxwell made that point in terms of the complexity that we're dealing with in the example of aquifer-based water supply here in Havelock North but also the complexity that exists across the system in terms of the nature of the different sources that are used in New Zealand in terms of drinking water supply.  So yes, it is complex but to some extent it's necessary for it to be complex.  In terms of it being comprehensive, I'd note that the NES themselves are our response in terms of first barrier protection.  They sit within the broader framework of the RMA.  That also includes the national policy statement provisions under the RMA and they are of course part of the multi-barrier approach with the Ministry of Health Drinking Water Standards and they're measures that provide that protection from the source through to the tap and in this comes back to the point I think Mr Maxwell made about the extent to which protection can be absolute.  I think what we have in place is a regime based upon the multi-barrier approach.  That recognises that it's difficult to have absolute protection.  What you can do is design your regime to seek to minimise the risk that could result from failure at any given point in that system.  That’s the approach we've taken.  Coming back to a point Dr Mitchell made around whether or not we should have a specific reference to protection of water sources and that I imagine is a suggestion for section 6 of the Act, I'd simply make the observation that part 2 of the Act, which is the purpose and principles, section 5, the purpose of the Act is quite clear in terms of how it defines sustainable management.  That includes providing for the health and safety of people in communities and in doing so, ensuring safeguarding the life-supporting capacity of air, water, soil and ecosystems, so I think if we think in that hierarchy of the Act itself, there is already some very clear guidance around the level of protection we need to provide in this area for communities.

MR WILSON:
I have got a question probably for you, Dr Mitchell, but I would be interested, Mr Bryden, in your response.  Internationally, it is not uncommon, in fact I would suggest it is the norm, that you have a different regulator for the environment versus the drinking water?

DR MITCHELL:
That’s my understanding, Sir.

MR WILSON:
So in that regard, New Zealand is not out of step with international.  Am I hearing what you are saying is that where we differ is that a lot of the environmental regulation is done at a regional rather than a national level?

DR MITCHELL:
No, I'm not so much saying that.  I'm saying that because there are 14 regions and because the national guidance is very broad, and I think what Mr Bryden said before, you know, quoting part 2, part 2 is can mean everything to everybody or nothing to anyone theoretically.  It is really reliant on what an individual regulator at the regional level will choose to do and there are 14 different ways potentially of doing it, bearing in mind that the NES in its present form provides, it's a process standard rather than a numerical or quantitative standard 

MR WILSON:
There were attempts to produce a quantitative standard.  I remember them.  They did not go anywhere.

DR MITCHELL:
Indeed.  That’s not a criticism saying it shouldn't be quantitative. 

MR WILSON:
It became unworkable?

DR MITCHELL:
Indeed and I accept that.

MR WILSON:
Mr Bryden, do you have a view on that?

MR BRYDEN:
No, I don’t think I have anything to add to what Dr Mitchell has made.  In terms of international practice, your observation is correct.  There are different approaches applied in different jurisdictions, so there's no uniform approach.

MS LINTERMAN:
Thank you.  Sir, I wonder before we go any further we have delved into the RMA.  Would it be useful for me to ask Dr Mitchell to give a sort of two-minute nutshell of how the RMA works in terms of the hierarchy and then the instruments that follow below that or are we all understood how that –

JUSTICE STEVENS:
Well, I think it would not hurt, as long as it is in summary form.  There is a challenge for you, Dr Mitchell.

DR MITCHELL:
Time starts now, Sir.  

MS LINTERMAN:
You’ve got about two minutes.

DR MITCHELL:
Well, I think generally speaking, the Resource Management Act is divided into sections.  It has part 2, which is the heart or the brain of the legislation.  It sets out its purpose.  It specifies matters of national importance and some other matters that essentially overarch everything that follows below that.  There are national instruments of two sorts that the RMA provides for.  They can be national policy statements, which as the name suggests relate to policy, and there can be national standards, which relate to standards and there's different mechanisms for implementing each of those.  At the regional level, there are two levels of planning documents, regional policy statements which primarily deal with policy and regional plans which primarily deal with the rules and regulations, although they do have policy aspects to them.  Then there's the management at a district level, the district level is only in relation to land use matters and each cascading level down from part 2 to the national instruments to the regional instruments, the one below the one above is required to be given effect to.  So if there's very strong national guidance then you can almost guarantee that there is a very strong regional response and to the extent that that provides land use matters at a regional scale you can guarantee that the district plan will pick that up as well then the rubber hits.

Justice Stevens:

It trickles down.

Mr Maxwell:

It trickles down and then the rubber hits the road at resource consent time and those regional plans provide not just the policy framework within which those matters are to be assessed but also the activity status, some things are allowed to be permitted if they meet certain standards, others are prohibited at the other end of the spectrum and then there's the sliding scale in between and where specific decisions are made of the sort that affect, for example drinking water related issues, whilst there's policy related material both at the national level and the regional level, the rubber hits the road at resource consent stage and the more explicit the provisions in the planning documents are the more certainty you can have of what is required to be assessed and how it needs to be assessed and indeed what the outcome might be.  And I think that’s, for the purposes of, I don’t know if that is of assistance but that’s the overall framework.

Justice Stevens:

And that’s very helpful, given the context, where in stage 1 we perceived difficulties around, for example, the application of the NES regs.

Ms linterman:

Mr Bryden, do you have anything further you want to add to that summary or that’s fine?

Mr Bryden:

I think Dr Mitchell’s summary’s an accurate summary.

Ms linterman:

So we talked about part 2 being the sort of engine room of the RMA and at the moment there's no express recognition of the protection or the management or however we want to term it, of drinking water sources.  What we have is, I think the Inquiry panel has a copy of the relevant RMA provisions but we have section 5 as Mr Bryden has discussed, we have no reference to drinking water sources in section 6 and then in section 7 we have reference to the efficient use and development of natural and physical resources, maintenance and enhancement of the quality of the environment, any finite characteristics of natural and physical resources.  Given what you’ve been saying about trickling down the importance of protection or management trickling down is there a place for a matter of national importance or some other recognition of specifically drinking water sources in part 2?  Shall we start with you Mr Bryden?

Mr Bryden:

Yes I’d say well it's certainly an option for consideration.  Whether it's the, whether it's an option that you decide needs to be progressed is one where you would need to have worked through to identify whether it's your best option having identified exactly what is the problem that you are seeking to address.  And part of that process would include assessing, as the alternative, the status quo and in that regard I would suggest, as I pointed out before, balance through part 2 as it currently is, whether or not that’s sufficient and if we were to move to an option that sought to include further factors in section 6 or section 7 the need to consider the flow on effect of those inclusions at that part in terms of the balance throughout the rest of the Act.  I don’t have a view on that, I haven't done that, you know, that specific analysis or legal view but those would be things that you would certainly want to consider if you were moving down that track.  

Ms linterman:

When you say “flow on effect” do you mean changes needed to the rest of the act or changes needed to implementation?

Mr Bryden:

Potentially changes to the rest of the Act but also the balancing within the Act because, of course, the Act is designed to balance factors in terms of sustainable management of resources and so it would be a need to work through just how it might influence that exercise of balancing those various values.

Ms linterman:

So if we think about the introduction of natural hazards into section 6 that sort of balancing exercise must have been undertaken, do you have any insight on that, in that context and how that might apply here?

Mr Bryden:

I don’t have any particular insight on that but certainly it was the detailed process to do so.

Ms linterman:

Dr Nokes any comments?

Dr Nokes:

I don’t have sufficient understanding of the RMA and its complexities to be able to provide an opinion on whether the existing situation would be better replaced by an amendment to the Act.

Ms linterman:

Mr Thew?

Mr thew:

Similar I think the learned colleagues on the panel are far better placed for that.  I guess just an observation though the piece out of section 7 I think the “efficient use” gets highly played and is well traversed, probably the maintenance of the quality and the health of the system is perhaps less focused on but in terms of the best way to adjust that RMA framework to deliver that the learned colleagues on the panel were far better placed.

Ms linterman:

Mr Maxwell?

Mr Maxwell:

I’d go back to Dr Mitchell’s comments that the definition of “sustainable management” was really open and to – it's open to wide interpretation, it means many things to many people and I know this from many, many conversations with many people about sustainable management.  So the risk is that in the absence of a specific recognition of the importance of drinking water in part 6 is that it may well be consumed by other factors at play at the day and I understand and agree with Mr Bryden’s view that a regulatory impact statement would need to be undertaken before embarking on a change to any legislation including part 6 and adding something like that into it.  But in my opinion I think that right now I don’t think – well I think that New Zealand’s broader community would probably be expecting something like this to be added to the RMA.  But   but his to be added to the rma.rking on a change to any legn terms of the best way to adjust the fact rma n terms of the bal nthere’s no doubt that water is a very, very topical matter for New Zealand communities and drinking water more so now as a result of this particular incident and some recognition of that and our key piece of legislation that manages natural resources I think would be helpful and certainly would sharpen the focus of the policy writers at a regional and district’s scale to that matter.  And again just couch that in the terms that yes due diligence, regulatory impact statements and understanding eyes wide open the implications of all of that would need to be thoroughly considered but I think in round terms it's a no brainer.  

Dr poutasi:

Can I just come in there.  What’s your opinion of how well understood the current provisions are as they apply to source water?

Mr Maxwell:

The current part 2 provisions or section 6?

Dr poutasi:

Well if just go, you know, go across the RMA per se, don’t stay with just this section?

Mr Maxwell:

It certainly, in the engine room of decision making around the development of regional policy and drinking water is very, very topical and is something that crops up.  But it really depends on, I guess, the perception of risk and the level of connection the community has to the interest as well as the background material that’s brought to them.  The, this particular incident has elevated the significance and the profile of that but my fear would be that in the mists of time as I think we’ve experienced generally in other matters related to this incident that understanding and knowledge is lost.  So now is the time to codify the desire to make or give some primacy to this issue in the legislation so that if remains front and centre and visible for those communities that should be holding councils to task on developing policy and also the policy writers in councils.

JUSTICE STEVENS:

I think you make a very fair point Mr Maxwell and your answer takes us back to is the context of why were are here and that that context is in here, from paragraphs 360 through to about 417 and we learnt from the hearings in February and the inquiries that were made subsequently that all was not well understood and some examples were set out in the report and, of course, we are required under our terms of reference to make recommendations as to possible changes so that such incidents might not happen again here or in other parts of the country and I think that now is the opportunity.

MR MAXWELL:

Yes, I agree Sir, completely.

MS LINTERMAN:

Thank you.  Dr Mitchell, do we need to amend Part 2?

DR MITCHELL:

I think Mr Maxwell said it was a “no-brainer” and I agree.  I think if you take the term – I mean, one of the challenges with the RMA is its complexity, but you shouldn't need to hire a planner or a lawyer to tell you what the matters of national importance of the Act mean and if you just look at it in the plain language sense, forget about the RMA, is the protection – “protection” in inverted commas for the purposes of this conversation – the “protection” of drinking water sources a matter of national importance?  I think the answer to that is unequivocally “yes” and if you take the principle of using the trickle‑down then you would start at the top, you don’t start in the middle.  If it's that important, make it explicit and make it clear and I think that the practice would say that if there is a matter in section 6 of the RMA you guarantee there are objectives and policies at the regional level that specifically address it, there are specific rules and regulations in the regional plan that give effect to those policies simply because it is a matter of the structure of the statute that says you have to.  So if you are relying on someone to say, “Well in the broader context of water in our region, where does the drinking water fit in with the myriad of other matters,” if it is left to the discretion of an individual you are never quite sure how much attention it is going to get.  So if you have got a matter of national importance that refers to the importance of – and the wordings obviously need some careful consideration because I am not sure that as we said earlier that “protect” is the right word – but certainly managing the risks associated with drinking 
water sources.  I would have thought, if I was in a position to do one single thing, that’s where I’d start.  

JUSTICE STEVENS:

And just picking up, do you have any comment about the importance of drinking water in the current environment bearing in mind the matters raised in the Three Waters Review which has just been announced, I think, 10 days ago by the Government?

DR MITCHELL:

I’m not sure the nature – I know the Three Waters proposal Sir, but what was your question sorry?

JUSTICE STEVENS:

Does that, the content of that review, speak to the importance of drinking water?

DR MITCHELL:

I think potentially.

JUSTICE STEVENS:

Yes.

DR MITCHELL:

But I don’t think that that changes anything that I have previously said in relation to the issue.  It is dealing with the issue in the context of the current framework and I am firmly of the opinion that protecting or managing the risks of drinking water sources is a matter of national importance and it is as plain as day that it is.  I can't be more plain than that. 

JUSTICE STEVENS:

I would have thought that your propositions that you outlined are actually reinforced by the very fact that recognition is now being given to the needs arising in that, the context of that report.

DR MITCHELL:

And I agree with that Sir.

MS LINTERMAN:

Thank you and then under Part 2 we move down to section 30 and 31 which are the functions of regional councils and the function of district councils.  When the new natural hazards matter of importance was brought in, there is a corresponding addition to section 30 about the functions of regional councils in that respect.  The functions of regional councils currently list one as the control of the use of land for the purpose of the maintenance and enhancement of the quality of water in water bodies and the maintenance of the quantity of water in water bodies.  Is there a need for specific recognition of drinking water sources as a regional council function?  Shall we start with you, Dr Mitchell?

DR MITCHELL:
No, there's no, it's the same answer that applies to the conversations that we've had previously.  It's there but it's not explicit.

MS LINTERMAN:
Is there any risk of duplication if we add that into section 30?

DR MITCHELL:
I don’t think it's a duplication.  I think it's about clarity and making sure that, I mean it's only three lines.  It's not as if you're sort of writing a whole new section of the RMA.  If it's a matter of national importance and you want to make sure that it's explicit, it's a very simple amendment, I would have thought, and a logical one.

MS LINTERMAN:
You, Mr Maxwell?

MR MAXWELL:
Look, I couldn't add to that.  I agree with Dr Mitchell.  I think you're preference is to make it explicit rather than implicit and I don’t think you derogate anything by adding section 30 and clarity for Regional Councils in terms of their functions, particularly if you’ve added a section 6 matter, it gives absolute clarity and expectation from communities.

MS LINTERMAN:
Mr Thew?

MR THEW:
I couldn't disagree more.  I think the more clarity reduces the ability for litigation in getting those end goals.  Oh, agree.  Sorry.

MS LINTERMAN:
Dr Nokes?

DR NOKES:
Yes, if it's easily done, I think clarification is certainly well worthwhile.

MS LINTERMAN:
Mr Bryden?

MR BRYDEN:
Yes, I think the last point made by Dr Nokes is worth considering in this context.  Clarification maybe useful.  It's not an exercise that’s just as simple as adding a few words into primary legislation.  It's quite a detailed process and we’d want to, in the process of doing that, consider whether or not that’s the most effective way.

JUSTICE STEVENS:
Can you speak up because we have got public down the back that cannot hear and some rain.  A bit of competition from the environment.

MR BRYDEN:
Yes, there may be benefit from adding that clarification and being quite explicit.  It's not necessarily as simple as just adding a few words into a section of primary legislation and the process of doing that is quite complex and time-consuming, so it's certainly not a quick fix, if that’s what people were looking for and of course it is clarification.  I would suggest that, you know, the requirement already exists there in section 30.  It would be simply making that explicit.

MR WILSON:
If it is just a matter of clarification, why is it so complex to adjust primary legislation?

MR BRYDEN:
The process of changing legislation is in itself complex so –

MR WILSON:
Only because Parliament chooses to make it complex.

MR BRYDEN:
So to do so involves opening up the legislation itself and the process of ensuring that you have discussion with the public about what it is you're intending to do.  You’ve canvassed all of the possible options in terms of reaching the suggestion that you’ve got and that –

MR WILSON:
But you yourself have just said this is only a matter of clarification.  It is not a matter of changing a principle.

MR BRYDEN:
I think if I said only I meant to if it is simply a matter of clarification.

MR WILSON:
Okay.  A different question.  Do you yet know what involvement your team and the Ministry for the Environment will have in The Three Waters review?  I understand the terms of reference have only just been released but the Ministry has a substantial water team?

MR BRYDEN:
Yes.  My team will be involved in The Three Waters project.

MR WILSON:
And who is the lead agency for that?

MR BRYDEN:
The Department of Internal Affairs.

JUSTICE STEVENS:

Mr Bryden, do you accept that there might be some things that, some changes to legislation or regulations that are more pressing than others in terms of priorities?  I mean, you mention what we understand is the legislative process.

MR BRYDEN:

Yes.

JUSTICE STEVENS:

It can be complex and we appreciate all that, that you have to do reviews and get policy papers to Cabinet and so-on and so-forth, but sometimes there is something that is blindingly obvious.  Would it help if, for example, this Inquiry were to find that some matters really did need highlighting and prioritising, would that make any difference?

MR BRYDEN:

I think it would certainly be a consideration because the Government would need to consider the Inquiry’s report and what its response would be that flows from that.

JUSTICE STEVENS:

Well and also the Ministry, yes.

MR BRYDEN:

So for the Ministry and the Government it is important.

JUSTICE STEVENS:

Yes.

MR BRYDEN:

Yes.

JUSTICE STEVENS:

Because we do appreciate that there is a review being carried out by the Ministry for the Environment and obviously we respect that.

MR BRYDEN:
And – yes.

JUSTICE STEVENS:

But you know, here we are dealing with public health.

MR BRYDEN:

Yes.

JUSTICE STEVENS:

And I think you very rightly pointed out that this discussion this morning is about the first barrier.

MR BRYDEN:

That’s right.

JUSTICE STEVENS:

And we know because of what is in the blue book that other barriers failed and there were even some failures in respect of the first barrier, so changes need to be made. 

MR BRYDEN:

Yes. 

JUSTICE STEVENS:

Some changes.

MR BRYDEN:

Yes, that’s accepted. 

JUSTICE STEVENS:

Yes.

MR BRYDEN:

And I would also note that in terms of the review that is underway, this Inquiry has already been immensely helpful.

JUSTICE STEVENS:

Well that is encouraging.

MR BRYDEN:

So the considerations that you’ve had to date, the submissions that have been made, they provide a wealth of information that is useful in framing that approach, so I would say yes, the Inquiry is helpful.

JUSTICE STEVENS:

Well, that is encouraging and I think that was what was behind Mr Wilson’s point about where the Three Waters Review – because we don’t want to cut across that – but on the other hand, we have received, as you have rightly pointed out, vast amounts of evidence, some of it extremely thoughtful, well analysed and balanced and it would be unfortunate to think that at the end of our process in December that all that happened now was, “Oh, well, we’ve got a review and nothing is going to happen until that is finished.”  That would just be, seem to me to be, a waste of time.

MR BRYDEN:

Certainly Sir.  Well, rest assured we are mindful of the information that the Inquiry has received to date.  We recognise that much of it is, as you say, thoughtfully considered, well-constructed and based on sound analysis.

JUSTICE STEVENS:

Yes.  Thank you, that is extremely helpful.  Yes, Ms Linterman.

DR POUTASI:
Could I just chime in, that might be a matter for the whole panel really, because if I heard you collectively, there is a feeling that at least in the conversation to date we have been talking about clarifying rather than changing, so it might be just checking that out and if, in fact, we are talking about clarifying rather than changing then, of course, that lends itself to a Statutes Amendment Bill which is not such a big issue if – if – I mean, there may well be other issues that are more fundamental than clarifying, but I think I heard you all say that clarification was important and if that is so then it could, in fact, be something reasonably simple.  Could I just through yourself put that to the panel?

MS LINTERMAN:

Yes absolutely and I would – no, I would let the panel answer, I was going to add something, but Dr Mitchell?

DR MITCHELL:

I can't comment on the Statute Amendments Act, I mean, that’s a legal question that you’ll have to ask.

JUSTICE STEVENS:

Process that –

DR MITCHELL:

The process that that needs to follow, I can't comment on that, but I would make the point that I mean there have been attempts, for example, to amend section 6 and 7 of the RMA previously, but they weren't for the purposes of clarification, they were for the purposes of recasting them to consider a different paradigm in which they were to apply.  So they were contentious and I would not have thought it was a particularly complicated exercise and it need not be a complicated exercise to simply clarify matters.  It doesn’t need to be a wholesale review of the RMA, it doesn’t have to be part of a wider review of the RMA and I would have thought that the regulatory impact statement clearly would need to be done and so-on and so-forth, but it wouldn't be a very difficult document to write in my view, in either of the two matters that we have talked about to date, section 6 and section 30.  I would have thought it would be very straight forward.  

MR MAXWELL:

For brevity, I can’t add to that, I wholeheartedly agree with Dr Mitchell.

JUSTICE STEVENS:
I would like though, where you can help us.  From a user’s perspective, coming from a regional council and one that experienced the difficulties that we reported on in Stage 1.  Would it help to get this clarification?

MR MAXWELL:

It certainly would and if I go back to my earlier comments around elevation of drinking water into section 6 and then certainly adding functions into section 30.  The addition in section 6 is a clarity that will bring sharpness of focus to the discussions we will have with our communities and will ultimately have to be reflected in our planning instruments.  So that is the value that that exercise could bring.  So there’s no ambiguity, it is an absolute crisp and clear requirement and is front and centre for both the people who we are engaging with, in the policy development, be that through a schedule 1 stakeholder process or in a collaborative environment that we are in at the moment for  the greater Heretaunga area, where we can go back and say, “We have to do this, this is important, it’s nationally important.”

MR THEW:

I would agree with the aforementioned comment and just sort of building on Mr Maxwell’s comment around that collaborative process.  I think it is fear to say that that group is extremely interested and committed to that first principle as well, from the discussions that I have been at.

JUSTICE STEVENS:
Thank Mr Thew.  Dr Nokes?

DR NOKES:

Yes certainly.  If it is a step which is going to improve and help protect public health and clarification, I am totally in support of.

MS LINTERMAN:

Mr Bryden?

JUSTICE STEVENS:
Probably a bit hard for Mr Bryden.

MR BRYDEN:

I don’t dispute any of the underlying principles that have been expressed by the other panel members.  We accept there is a process – we just – I think we would greatly appreciate the unspoken word here is that we would like to see some of these things done more promptly than might otherwise be the case.

MS LINTERMAN:

I do have one final point on this, or question on this issue.  Mr Bryden you have talked about the regulatory impact statement and how we would need to compare the sorts of changes we have been discussing with the status quo.  A theme of quite a few of the submissions was that we would want to add to the matters of national importance and add to the functions of regional councils as an addition on top of what we already have, and we will come on to discussing what we already have, perhaps after the morning tea break but I think perhaps the Ministry view at the moment is that would be changing what we have, but I would say that we are actually adding to what we have and complimenting it.  Do you have any comments on that as a proposition?

MR BRYDEN:

I wouldn’t be so categoric as to say the Ministry view is that it is changing what we have, as opposed to adding what we have.

MS LINTERMAN:
I take that from the Ministry’s submission, that is where that point is coming.

MR BRYDEN:

If you could just repeat your question to me again.
MS LINTERMAN:
Basically are we adding to the regime by adding to section 6 and to section 30 or are we – it is more of a question of, it is not really a change to the status 

quo, it is a complimentary addition to the status quo?

MR BRYDEN:

Well I guess from a regulatory impact assessment, the status quo is as drafted so at the moment, even if it is just simply to add, and that change may be subtle if there is a change that you would need to compare against.  And some of the questions that would come up in terms of that regulatory impact assessment would be, what is the clear definition of the problem that you are seeking to address.  What is the failure of the current provisions in terms of addressing that problem.  What does the change to the current provisions deliver in terms of addressing that problem, are there other options that could be considered, I think that is an important consideration and if those other options would involve less cost, less complexity, they would all be considerations in that process.  So I'm not suggesting that it would be a particular outcome, I'm just outlining that you would need to be mindful of all of those things.

Justice Stevens:

I'm just wondering if the nomenclature is leading us into a difficult side area because if, as you say, the concept is already there it's really just clarifying it and ensuring in the, for those at the coalface like Mr Maxwell and his colleagues in other regional councils throughout the country that they don’t, that it's front of mind?

Mr Bryden:

I can understand that desire.

Mr Nokes:

No I don’t thank you.

Mr thew:

Thew.  No.

Mr Maxwell:

Maxwell.  No.

Mr Mitchell:

Mitchell.  Nno. 

Ms linterman:

Sir I wondered if it might be convenient time to break but perhaps if any counsel had any questions or follow-up points rising from this discussion?

Justice Stevens:

I think it would be good to take questions from counsel, I'm going to do a slight different order.  Ms Casey would you mind starting off, I give you your right to speak first?

Ms Casey:

No nothing from me thank you.

Justice Stevens:

Ms Ridder?

Ms Ridder:

Nothing thank you Sir.

Justice Stevens:

Ms Arapere or Ms Butler?

Ms Butler: 

No Sir we have no questions.

Justice Stevens:

Mr Matheson?

Mr matheson:

Thank you I will if I may.  And this is a question for primarily Dr Mitchell.  In your experience are you aware the RMA’s been amended 26 times since it was enacted?

Dr Mitchell:

I know it's amended a considerable number of times, I’ll accept that it's 26.

Mr Matheson:

And that there have been three matters added to section 6 since its amendment?

Dr Mitchell:

Correct.

Mr Matheson:

So the protection of historic heritage, the recognition of protected customary rights and the one you mentioned, the management of significant risks from natural hazards?

Dr Mitchell:

Yes I agree.

Mr Matheson:

There was various references in the discussion before to trickle down, given that section 6 specifies matters that must be recognised and provided for by all those exercising powers and functions under the RMA do you think a better phrase might be “driven through” rather than “trickle down”?

Dr Mitchell:

Yes.

Mr Matheson:

In your experience do you think it is easier for regional planners and district plans or regional planners and district planner when writing policy statements and plans to be able to refer to specific provisions in part 2 and in particular section 6 rather than rely on an implied term within some broader phrasing?

Dr Mitchell:

Yes.

Mr Matheson:

Do you agree that the wording that is used in respect of the part 2 matters and in particular section 6 needs to be precise?

Dr Mitchell:

Yes.

Mr Matheson:

Are you aware of the Supreme Court’s decision in New Zealand King Salmon?

Dr Mitchell:

Yes

Mr Matheson:

And in that the Chief Justice, among a range of findings, specified that, “The RMA allows matters to be protected, some with absolute protection, some with less protection”?

Dr Mitchell:

Yes.

Mr Matheson:

And in that sense the wording that we use if we were to amend section 6 would be very important wouldn't it?

Dr Mitchell:

Yes.

Mr Matheson:

It would also be important, wouldn't it, given that we want to in amending section 6 if that happened to draw a distinct – or if there was to be a distinction to draw a distinction between the protection of drinking water and the protection of drinking water sources, do you agree with that?

Dr Mitchell:

Yes and I think I said that earlier, yes.  

MR MATHESON:

That is all from me thank you Sir.

JUSTICE STEVENS:
Very good.  I will just open it up.  Do you have anything to add, Mr Maxwell?

MR MAXWELL:
No, Sir, nothing to add.

JUSTICE STEVENS:
Mr Thew?

MR THEW:
No, Sir.

JUSTICE STEVENS:
Dr Nokes?

DR NOKES:
No, Sir, thank you.

JUSTICE STEVENS:
And Mr Bryden?

MR BRYDEN:
No, Sir.

JUSTICE STEVENS:
Thank you.  Well, thank you, counsel.  That is very helpful and you would like us to take the morning adjournment?

MS LINTERMAN:
If that’s a suitable time, Sir.

JUSTICE STEVENS:
Yes, it is and we will resume at five to 11.

INQUIRY ADJOURNS:

10.35 am

INQUIRY RESUMES:

10.59 am

JUSTICE STEVENS:
Yes, Ms Linterman?

MS LINTERMAN:
Thank you, Sir.  I want to move now to the current NES Regulations.  These were quite a hot topic in submissions so I think we have a few things we can discuss about their implementation and their drafting generally.  I'll start just by reading the policy objective for the introduction of the NES Regs back in 2007/2008.  “The policy objective was to reduce the risk of contamination of drinking water sources by contributing to a multi-barrier approach and ensuring a catchment component to managing human drinking water.”  So I want that to be our sort of basis for this discussion.

JUSTICE STEVENS:
What is the source of that?

MS LINTERMAN:
That’s in common bundle 76.  That’s the section 32 report prepared by the Ministry for the NES Regs.  So I guess my overarching question is we're now almost 10 years on.  Have the NES Regs met that policy objective and have they served their intended purpose but rather than put that specific question to the Panel, to which we might have hour or day-long answers, I'll pick some specific areas for comment.  So the first one is awareness.  Is there sufficient awareness of the NES Regs amongst Regional Council staff, are there relevant authorities staff such as water suppliers, the District Health Board, consent applicants, developers, people in the planning and legal profession in this area?  Shall we start with you, Mr Bryden?

MR BRYDEN:
Yes, I believe that there is.  The evidence we have to date, other than some of the findings that have clearly come out in this Inquiry and the stage 1 report, has been that there is awareness and certainly as a result of the stage 1 report, that awareness will have been raised even further and in our communications with Regional Councils, the sense we have is that awareness is certainly high.

JUSTICE STEVENS:
At what time do you speak, Mr Bryden, because certainly in our findings in stage 1, that was not our understanding and it was quite the reverse and I mean this is not a criticism of your answer but within it, the word “understanding” is quite general and you could say well, yes, people are broadly aware of it but how they should apply, how they have specific application to particular factual circumstances, is your internal research showing that all is just fine and there is not a single problem in the world?

MR BRYDEN:
No, I would not say that all is just fine.

JUSTICE STEVENS:
No.

MR BRYDEN:
I think what I would highlight is we identified for ourselves as a Ministry back in early 2016, before this event, that the timing was appropriate to review the NES.  At that time, there hadn't been major or significant indications of failure but we saw that it was appropriate to undertake that review, even in the absence of significant failure, rather than wait.  Unfortunately, in –

JUSTICE STEVENS:
But what led to, I mean there must have been a reason for having a review.

MR BRYDEN:
Part of that is good regulatory stewardship in that it's appropriate to regularly review Regulations.  Setting the timeframe to undertake that review involves consideration of the Regulations themselves and the extent to which, in reviewing the Regulations, you may be able to observe the change that you're looking for.  So if some aspects of the Regulation have a relatively long timeframe, an example would be some of the changes you may be looking for in plans themselves, you may not in fact observe those changes if you set too short a timeframe for your review.  So within the Ministry’s regulatory stewardship approach, certainly it was identified that it was appropriate to review the NES and that’s been prioritised since the incident in Havelock North.

JUSTICE STEVENS:
Well, that’s encouraging to know because the fact that there was a review is helpful and timely, but it also coincides with the findings of Stage 1 and we didn't seek to characterise the nature of the failures to meet Standards, but in terms of the NES, whichever way you look at it, it was not good, was it?

MR BRYDEN:

In terms of in this situation, no, it was not.  But I think credit where credit is due, the submissions that the parties have made since in terms of the charges they’ve made are to be complemented in terms of Hawke's Bay Regional Council’s changes around the processes and practices they now have in response.

JUSTICE STEVENS:

Correct. 

MR BRYDEN:

And they are extremely timely and when I commented earlier that we didn't have information to suggest that there had been major issues with the NES, or that there was awareness – I think the original question was, in fact, around 
awareness – the submission from LGNZ that draws on their survey of regional councils in June which we participated with LGNZ in that survey does suggest that awareness of the Regulations is – well, there is awareness of the Regulations. 

JUSTICE STEVENS:

That is June of this year?

MR BRYDEN:

June this year.

JUSTICE STEVENS:

Well, yes.

MR BRYDEN:

So that – and that’s to my point, that’s certainly post the establishment of this Inquiry.  Councils are mindful now of their responsibilities. 

JUSTICE STEVENS:

Thank you.

MS LINTERMAN:

Thank you.  Dr Nokes, any comments on awareness, probably sort of not quite your area, but you may have had some experience with consent applicants or councils implementing the NES?

DR NOKES:

The amount of light that I can shed on it is perhaps relatively limited, but perhaps what I can say is that for the first three years after the NES came into force, the Ministry for the Environment funded ESR to provide regional councils with a listing of GIS coordinates for water treatment plants and source extraction points that the Ministry of Health’s database recorded as being linked into drinking water supplies.  After that, the number of requests 
when ESR was not funded to do that and therefore was not being proactive in providing that information, the number of requests we got from regional councils was fairly limited and intermittent.  There were certainly some regional councils who came to us asking for the information, but there were quite a few that did not.  Now, whether that was because they were able to obtain that information perhaps going directly to the District Health Boards, I am not sure.  Any other reasons for us not receiving those requests I am uncertain, but that may reflect the awareness that regional councils or their ability that regional councils had to implement - 

MS LINTERMAN:

Are you aware of any further work done to replace the work that ESR was doing in that field?  Where would the regional councils be getting that information from?

DR NOKES:

The only other source I would imagine is for them to go directly to the District Health Boards.  Now, I am aware that certainly one regional council was working directly with a District Health Board at one stage because of part of the issues were discrepancies between GIS coordinates that the regional council had in their database compared with the regional – sorry, the GIS coordinates that the District Health Board had from the Ministry’s national database.  So there was a degree of interaction there to try to sort out those issues. 

MS LINTERMAN:

But would you think the ESR might be best placed to be providing that information?  It seems sort of odd –

DR NOKES:

Certainly from a national perspective, yes.  That I guess is something that I think needs to be addressed in terms of ongoing and an ability to implement the NES if that is to be retained as a tool is to ensure that regional councils are provided with the necessary data they require to implement the NES properly.

MR WILSON:

I am intrigued at – there is a disconnect there because every water abstraction point needs to have a resource consent and every resource consent needs to have some coordinates and one would assume the coordinates were the same as the ones that are registered on the register of drinking water supplied?

DR NOKES:

Yes, in principle that is correct, the problem –

MR WILSON:

But clearly from Mr Thew’s body language, in practice it is not?

DR NOKES:

No, it's not. 

JUSTICE STEVENS:

The witness is shaking his head vigorously.

DR NOKES:
The difficulty is that some of the GIS coordinates contained in the Ministry’s database at present, because they're not key pieces of information, clearly they are for the NES but they were not originally or they were provided by manual reading off of coordinates from maps.  ESR does not get this information itself.  It was reliant upon District Health Boards and therefore people within District Health Boards to provide this information.  So in short, there were still some errors in the, certainly in our database, whether there are in Regional Council databases is probably less likely but certainly we do have some that we're aware of.

MR WILSON:
So those errors went back to the time in which the database was created?

DR NOKES:
Some of them have been in there for many years, yes.

MR WILSON:
Okay.  So my question is, in terms of a data improvement project, is there a data-sharing, and this is probably a hypothetical question, but is there a data‑sharing arrangement whereby a Regional Council in renewing or issuing a new consent provides the information the national register of drinking water suppliers because it would appear to me to be a relatively simple process to do so?

DR NOKES:
The answer is no, there is not at present but you're absolutely right.  Certainly having an interaction through whatever means to make use of the data that Regional Councils have to update and ensure the accuracy of the national drinking water database would certainly be an advantage.  With the bringing online of the Ministry’s new database, I know that the Ministry has plans to improve accuracy of data in there and I'm hoping that grid references will be one of those things that are updated to improve the accuracy.

MR WILSON:
Thank you.

MS LINTERMAN:
Mr Thew, does every drinking water supply bore have a resource consent or maybe that’s a question for Mr Maxwell.

MR THEW:
Does every drinking water supply have a resource consent?  I cannot speak nationally but I would sincerely hope so.  There are, for private supplies, which aren't necessarily a municipal supply, there are permitted activities but there's still a consent to drill a hole through into the natural environment.

MS LINTERMAN:
And then we'll go back to the awareness question.  What's your experience from the District Council?

MR THEW:
So my experience is there is an awareness.  I think where it falls down though is an understanding or expectations and the Water NZ submission through to the Panel I think highlights that where I think the water suppliers who are aware of it probably have expectations, more expectations of the NES than they’ve have had actually flown through and I know post- this incident last year, some of my staff had expectations beyond what in fact was actually in practice or was legislated for and I think that gets back to again there was the discussion that the NES and sort of going through the Regional Councils but and Water NZ also pull it through.  We're not aware, and I'm not aware of what level of collaboration or discussions with water suppliers happened when that piece with NES was drafted because there's definitely some value to add given that there's an absolute side by side relationship between the NES and 69U of the Health Act, so this is the key relationship.  So having a bit of a collaborative input into any redrafting would be very useful as well.

MS LINTERMAN:
Thank you, Mr Maxwell?

MR MAXWELL:
Would you like me to start with the awareness?  So certainly prior to this incident last year, I would say there was probably variable visibility or awareness of the NES.  I wouldn't describe it as being uniform and consistent and I should point out that this is my opinion and these are my observations.  I'm not saying this a regional sector position.  I think that there were, from a practitioner perspective, definitely differences in views and opinions and 
interpretation of the instrument in terms of what it said and what was required and then there was variable implementation of the Regulation across the landscape prior to August last year, obviously post- that there's been significant increased awareness and practice changes occurred, as it should do.  I couldn't quantify or give you any empirical evidence to describe to you how variable that aware was but my impression is that, well, if I come back to the peers who I work with, we meet regularly, four times a year, and in the time I've been involved in meeting my peers and talking about many issues and usually there's national instruments are a key focus for us because that’s a bit part of our work.  I don’t recall once where this particular instrument came up for discussion in that group.

Justice Stevens:

So that’s putting aside any specific findings in stage 1, just putting those conveniently to one side.  In the period prior to August 2016 when you were meeting with your colleagues and other regional councils, this topic just never came up.

Mr Maxwell:

It was certainly nothing that we ever came and had a substantive discussion on, we had regular presentations from the Ministry for the Environment on national instruments and programmes of review and update but this particular NS was not one that came up on the agenda in the time I was involved.

Justice Stevens:

Well that’s very helpful with respect to –

Mr Maxwell:

And that gives me the sense that, like I say, the visibility was variable and it wasn't consistent across the sector.  Just coming back to the bore locations and because this is a, something that frustrates our consenting staff immensely.  So there is a disconnect between the register of drinking water supply bores and our bore locations in our consents database which all have GPS co-ordinates so we know precisely where they are and they are all consented.  So there is a disconnect given the discussion that we’ve just had which we’re asking to have rectified.  In the meantime we’ve produced our own regional based representation of that because we obviously don’t hold the register of supplies but we certainly hold the location of bores and so we can publish those on our IntraMap system and make them available for consent applicants to say if you’re considering an activity and a consent you should be aware that there's likely to be a drinking water supply bore in this location because we have a record of it.  We can't absolutely guarantee that obviously because we don’t hold the formal register but we’re telling you that’s what we know and understand.  And in terms of a data sharing process the sector is very, very open to sharing its data, we do that now through our environmental monitoring and reporting process, all of our environmental data is shared through LAWA our television set for environmental information.  So the sector is very committed to providing information not only to the public but through other agencies to assist in their work and in that particular exercise we have effectively opened up the back end of many of our systems to allow others to come in and get out the information they need to do their job and I think that’s, there's some fertile ground to explore if there is a process set up to deal with this bore location, well yes take advantage of the information we hold and we’ll provide it as best we can.

Justice Stevens:

And just looking at another level of information sharing on a more local level, we do have the, I'm not sure if it's a final report but there's certainly a draft white paper from the joint working group that we’ve seen.

Mr Maxwell:

Correct and that goes to exactly those same principles Sir that we would, we hold a lot of information and we want to make it open and accessible to the parties who need it to do their jobs.

Justice Stevens:

Yes but not just the parties but also to the district council?

Mr Maxwell:

Yes, all the agencies involved in drinking water related activities correct.

Mr Wilson:

And just while we’re talking about – and it's not directed at you, but data inaccuracies, one of the things that we have identified as a result of some of the time series statistics that we’ve sought on the ESR data, Dr Nokes, is that some of the population data moves around a chunk and so by way of example there are actually in theory more people – fewer people connected to large supplies now than there were eight years ago which is a bit counterintuitive when you consider the extra number of people in Auckland.  Now that goes to the heart of some of the population data which I understand is provided by the water suppliers and so there's probably a piece of work in that area in due course as well?

Dr Nokes:

May I add to that?

Mr Wilson:

Please.

Dr Nokes:

Yes one of the other factors is sometimes the fragmentation of larger supplies into zones than are smaller, the overall population’s the same but the makeup zones are of smaller populations and therefore that results in shifts in the numbers of zones and in particular population bracket.

MS LINTERMAN:

Thank you.  I think we were nearly up to you Dr Mitchell, but I just had one I have got there the Local Government New Zealand fact paper which was provided on the 26th of June and at paragraph 8 on page 2 it says, “Councils have advised that the shift in focus to the National Policy Statement for Freshwater Management has had a significant impact on councils.  The responses from councils in relation to this fact paper indicated that the series of amendments to the” – and so-on, it goes on about the National Policy Statement for Freshwater Management.  Mr Maxwell, do you have any comments on the impact of that and what it may have had in terms of the focus and awareness on the NES?

MR MAXWELL:

So if I recall – I don’t have that document in front of me, but I did read it briefly last night – if I recall correctly, it was along the lines of a view that the sector currently has a large amount of work to do in policy reform around freshwater management generally and that is consuming a great deal of time and focus and thinking, so again reflecting the discussions that we have in those national forums, it is very much about that sort of business and again the likes of the NES, this particular NES, haven't had a great deal of focus and I am not saying that’s a necessarily a result of the fact that there is already a lot of work on, but because we aren’t necessarily setting the agenda in terms of the direction and the work and the focus, but so we’re simply responding to where the conversations are and putting our resources into those, but that said, if there is and we are certainly supporting the view, Hawke's Bay is supporting the view, of a review of the NES and Mr Bryden has already pointed that out, we would wholeheartedly support that and would be very, very supportive and helpful and wanting to get in behind helping make that a success.  

MS LINTERMAN:

Thank you.  Dr Mitchell, any comments?

DR MITCHELL:

I’d just make two comments.  I think everybody was – I'm looking at it from a practitioner point of view – I think everybody was aware of it, but I think the practical –

JUSTICE STEVENS:

It's aware generally.

DR MITCHELL:

Aware generally.

JUSTICE STEVENS:

Yes.

DR MITCHELL:

And it always, you know, it was always addressed in passing and the reason that I think that was only addressed in passing, if I may provide that comment, is that the Standard really only relates, or only relates to either a discharge that requires a resource consent or is a permitted activity or a water take that is a permitted activity or that requires consent, that impacts upon a drinking water source and the way that the document is written, it really applies, or it more logically applies, to surface water because of the way it is written and because of the nature of the activities that it addresses because obviously if you have got a drinking water supplier downstream of someone seeking a discharge permit to put industrial waste into the river it is clearly there, front and centre, no matter what, whether you’ve got the NES or whether you don’t.  I think the challenge has been that when it relates to groundwater and that’s obviously self-evident by what has happened in this particular case, most of the activities that the National Environmental Standard allows to be considered aren’t actually able to be considered by the NES because they don’t relate to either a permitted activity in a Regional Plan or they don’t relate to a particular discharge permit.  They relate to security of supply and so-on and so-forth.  So I think that’s the – that has been the big eye opener is that people have actually realised that the NES, while it is framed in a certain way on its face, clearly does apply to everything, but it is not written and doesn’t have the coverage that would readily make it identifiable as applying to groundwater in the circumstances where the things that aren’t consented arise, but there is a problem.

JUSTICE STEVENS:

That’s why I asked Mr Bryden as to why they had the review and I had imagined that that’s the type of answer that you might have given, but presumably that view either wasn’t picked up or being reflected within the Ministry, is that right?  Or was it?, Was there an awareness of the problems around scope of application?

MR BRYDEN:

I would say that it wasn’t as well defined as Dr Mitchell has put it. 

JUSTICE STEVENS:

Has put it, yes.

MR BRYDEN:
There may have been an awareness but in terms of the scale, that would be –

JUSTICE STEVENS:
There is now more light.

MR BRYDEN:
There's certainly more information and more light shed upon it.

JUSTICE STEVENS:
Yes, thank you.

MR BRYDEN:
Would be my comment.

JUSTICE STEVENS:
I just wanted to give you a chance to, because it was sort of curious that, I take your point about yes, it is good regulatory practice to have a review after 10 years, eight, nine years, but the problems were, you know, as we have seen, blindingly obvious and –

MR BRYDEN:
And I would make the observation that, and prior to those discussions that were taking place in the Ministry in late 2015, early 2016, when the Ministry was identifying the need for review, it's not clear that there was strong information flowing back from the sector to suggest there were major issues.

JUSTICE STEVENS:
That would be consistent with –

MR BRYDEN:
Now, that may be simply, as Mr Maxwell pointed out, the absence of conversation.

JUSTICE STEVENS:
Yes, and those –

MR BRYDEN:
Or simply the absence of situations that highlighted that issue.

JUSTICE STEVENS:
Yes.  No, that is great and we are not here ascribing blame.  We are actually looking as to how one can move forward in the most –

MR BRYDEN:
Certainly.

JUSTICE STEVENS:

– effective and efficient way.  So I thank you for that.  Sorry, Dr Mitchell, did you want to add anything?

DR MITCHELL:
No, I had nothing to add, thank you, Sir.

MS LINTERMAN:
Thank you.  Now, I'm conscious that if we are to keep the NES Regs, that we probably can't rewrite them in today’s session and we don’t want to pre-empt the MfE review but I've picked out a sort of –

JUSTICE STEVENS:
Have a caucus.

MS LINTERMAN:
I also don’t want to – that would be a fantastic idea.  Shall we adjourn for lunch and let them do that?  I've picked out a number of comments or issues that have been raised in submissions and I want to read those to you and then I hope that amongst us we can get to a sort of hit-list of things that we would want addressed through the review.  I'll say these quite generally and you can add to them as you like but obviously the first one is the sort of trigger for engagement.  As Dr Mitchell has described, essentially we're trying to make sure that activities through the current NES, we're trying to make sure that activities do not result in a need for additional treatment over existing treatment to deal with a contaminant.  So the question is whether that’s the correct trigger or whether it should be something else.  We have, also as Dr Mitchell has pointed out, Regulations 7 and 8 apply only to water and discharge permits, not to land use activities.  Regulations 7 and 8 are prospective.  They have no implications for existing consents and existing activities.  Regulation 10 applies only to regional rules and Regulations 7 and 8 and 10 apply only in respect of supplies to 500 or more people.  Then our last one is in relation to the permitted activity rules.  It's unclear.  Regulation 14 says that there's no requirement to immediately amend rules and regional plans.  After the introduction of the NES, we had the introduction of section 44A into the RMA which more tightly prescribed how local authorities must recognise national environmental standards.  So there's a bit of a misunderstanding or a lack of certainty about when we do actually have to apply the NES in terms of regional plan rules but that’s a sort of general list 
of the things that have been identified by submitters.  Could you comment on those, agree that they're a list of hot points to address in a review and add to that list?  Dr Mitchell?

DR MITCHELL:
Well, I'd certainly agree that those are all relevant matters.  I suppose the only comment that I would make, and I'm very mindful of the fact that there is a review going on, my understanding is that it's a whole, what’s the word, a wholesale review, it's not just a tinkering of saying could we add a bit her or add a bit there and I totally support that.  The only thing I wonder, I think that the biggest issue, as I see it, is that the NES doesn’t relate to land uses and its land use activities that actually have the biggest risk factor, as I understand it, for the security of groundwater supplies.  And the only thought that I have is that I envisage the need to be a very large engagement programme with the users of a new NES before one is promulgated even though the mechanism is just as a regulation but there's a process to be gone through.  I'm wondering whether there may not be one or two key matters in the land use consent one is the one that immediately springs to mind to me where there could not be some interim, there's no such thing as an interim national standard but the existing standard could be modified as a priority rather than waiting for the rest of the review to run its course.  Now that may be impractical, I haven't discussed it with MfE or anybody else but that’s the glaring hole in my view of where the current NES is obviously deficient and there may be a simple solution to that as an interim measure that I would think would warrant some looking at.  

Ms linterman:

Mr Maxwell?

Mr Maxwell:

I think that list covers it well and I’d agree that probably the burning platform if you could call it that is the land use, the land use issue that Dr Mitchell describes and I was just trying to refresh my memory but I'm wondering whether the other – another elements that could be relevant to the NES’ consideration of bore standards as well.  That could be added to this list for consistency.  But otherwise I think it's pretty comprehensive.

Justice Stevens:

Just to pick up body language Dr Mitchell do you agree with that possible addition?

Dr Mitchell:

Yes I do, I would have thought there was some – and that would be even more simple than land use changes and having a standard set of rules that apply across the country to the construction of bores.  I don’t think that’s particularly contentious.  I mean it's a contentious issue but I think the solution to it's probably amenable to a very simply solution.

Justice Stevens:

And by the construction of bores we’re talking about both of those that are constructed to draw drinking water from but equally those that penetrate an aquitard that might compromise the quality of the water below the aquitard?

Dr Mitchell:

Yes.

Ms linterman:

Thank you Mr Thew?

Mr thew:

That was quite a comprehensive list and picking up on Mr Wilson’s comment that was sort of one of the ones I was going to add, it's really important that we keep an eye on all things in that source protection zone or that collection area.  The number of people is also very important and I know there's a number of submissions and working with Hawke's Bay Regional Council they're working at 25.  Because if I think if our particular area we have a high proportion of industry of business and of properties who source their water directly from that groundwater system.  So the overall health and sort of picking up on a concept that came through in the recent water symposium Te Mana o Te Wai so actually making sure the mana of the water is maintained and the health aspects of the water.  So my concerns at the moment is the current NES, it's quite filtered and narrowed, we talked about permitted activity, we talk about number of properties but actually if we’re thinking about the overall intent and I do get the need to keep it narrow so it doesn’t get too big and cumbersome but the intent of the NES was absolutely bang on, around protecting that first barrier for public health but in restricting it perhaps when we’re actually leaving risks for others who may be less, most poorly placed to protect themselves.  So understanding and protecting their health of that general system is extremely important.  

Ms linterman:

Thank you Dr Nokes?

Dr Nokes:

Yes just to emphasise the population issue.  Certainly the smaller supplies are the ones most vulnerable to, sorry, not necessarily the most vulnerable to contamination but because of their resources, at least at present, are the ones that could do with greatest protection for their source waters, so that’s certainly important.  There was one other aspect that I was going to note and it's partly from difficulties I remember that were encountered at the time that the NES was originally put together and I don’t know those who have to use it may be able to comment it more and that’s to do with the fact that it is based around those determinants that are tested, that is E. coli and the chemical determinants, so its potential is that if a water supply does not have an ability to remove Protozoa, there are presently – it becomes difficult to interpret what the requirements for supplies that meet the health criteria or don’t meet the health criteria are because Protozoa are not monitored as such, that’s dependent upon the treatment processes in place, so Protozoa doesn’t readily fit into the way that the NES is worded in sections 5 and 4 because both 5(1)(a) and 4(1)(a) refer to determinants that are tested.  I don’t know how – I think that was not a relatively easy problem to address when the NES was first put together, but it just might need to be something that is thought about if it is reviewed and input from those who actually have to use it might be helpful in knowing whether they encounter those sorts of problems or whether they have to find some work-around to address that particular hole that I would see in –

JUSTICE STEVENS:

Did I hear you say that you don’t see it as straight-forward or easy?

DR NOKES:

Agree Sir, yes.  Certainly not in the way that it is worded at present and even to change the wording to – I can't remember the details of why, only the determinants that were tested.  I think it was to provide hard information for a – in trying to determine whether a particular water supply was covered by description under section 4 or section 5, it was easiest to do that by simply having numbers that were available from testing, whereas it wasn't so straight forward for dealing with Protozoa because monitoring for Protozoa themselves is not undertaken. 

MS LINTERMAN:

I think that sort of raises a more general question – sorry, Mr Bryden, we will come to you but –

MR BRYDEN:

That’s all right.

MS LINTERMAN:

- something for the rest of the panel to think about is the application of the NES Regs currently is tied to the sort of level of existing treatment or the level of potential contamination and it seems that that is bringing in consideration of the later barriers in the process, whereas here we are talking about the first barrier and perhaps is there a need to change the trigger for the application of the NES to something or concretely related to first barrier protection?  So I’ll just leave that aside and we’ll come back to Mr Bryden?

MR BRYDEN:

I think in response to your question as to whether or not your exhaustive list should be a focus of the review, I would say yes, we are looking to be as all‑encompassing in terms of the review as we possibly can.  Dr Mitchell made the comment that “wholesale review,” I would say “comprehensive”  We’re not looking to just simply tinker around the edges.  We are seeking to complete first a review of the compliance with the regulations as they currently stand, so that in itself will highlight issues in addition to the issues should and I’m saying should there be issues in terms of compliance that will usefully highlight them and then we turn our minds to the broader question of the effectiveness of the regulation and that is where we begin to delve down into some of these issues that you have raised.  So I would, at this point in the process, not suggest that we would limit ourselves or preclude any suggestions.  In terms of whether or not the regulations should apply to land use, that will be something that needs to be worked through in terms of the review.  There will be some challenges in terms of incorporating that, but we will work through those as we proceed through the review.  Other issues that the review may want to investigate as we move to this stage on effectiveness that some councils have raised is the question of cumulative effect and firstly should that be considered, but almost the bigger question of how is it considered.  I don’t have an answer to that, I am sorry.  

MS LINTERMAN:
Thank you very much.

MR WILSON:
Mr Bryden, clearly that review will take time?

MR BRYDEN:
Yes.

MR WILSON:
What about quick-fixes to something that might be obvious such as the deficiencies around provisions of wells?  Is there a two-stage process where something like that might be able to be accommodated?

MR BRYDEN:
In terms of the regulatory process, I would need to seek advice.  I don’t know if there is a quick-fix solution with the regulatory process.  

JUSTICE STEVENS:
Like a statutes amendment bill.

MR BRYDEN:
I'm conscious that if some Councils are already undertaking measures to deal with some of the issues around bores, and I think Hawkes Bay Regional Council have begun to do some of that work, one quick-fix would be to encourage a sharing of knowledge in terms of the best practice that might already be out there, which then doesn’t rely on the regulatory approach but that’s if you were looking for a quick-fix.

MR WILSON:
I understand from what we heard on Monday that there is a general acceptance that the current Standard that is called up in the Drinking Water Standards and it is in a number of regional rules, is recognised as being inadequate and out of date NZS4411.  So if the industry were to produce a new Standard, presumably there is nothing to stop them, this is probably a question of you, Mr Maxwell, rather than Mr Bryden, Regional Councils taking that on as a condition as soon as it was promulgated?

MR MAXWELL:
Yes, Sir, we could certainly condition it into new consents and pretty quickly if a new Standard came out and –

MR WILSON:
And obviously a new Standard could only apply to new wells that were being drilled?

MR MAXWELL:
That’s the problem, is that it applies to the activities going forward.

MR WILSON:
But obviously we are better to stop shonky wells being, let us assume there are some out there, we are better to not allow new ones to be drilled if they are not up to scratch?

MR MAXWELL:
I think it's definitely an area that it's worth further exploration because it seems to me is it could well be a reasonably quick-fix and the possibility of, with the, certainly in the land use consent for the bore, that’s difficult to fix but for the taking and use component for the water coming out of the bore, you can certainly condition that to add new Standards as they become available and as you'll be aware, we have, most regions, ours certainly do, that we have annual review conditions in our consents and we can add new conditions each year for things just like this if they come up, so that as new Standards are added and certainly in developing the longer term broader fix, I think there's real promise in having a bi-reference approach.  So you would have a Standard that exists and I would imagine that these Standards should be constantly evolving and improving and they should be incorporated by reference into the primarily legislation rather than the issue of being an outdated Standard because that’s referenced in the legislation.

MS LINTERMAN:
Thank you, Mr Maxwell.  Dr Mitchell, while we're on that topic, can you shed any light on a mechanism under the RMA that might provide a quick-fix?  Section 55 assist?

DR MITCHELL:
Well, I think section 55, I think well, if I can just perhaps predicate that answer by going back and saying there are two national instruments available.  One is the National Environmental Standard and the other is the national policy statement-type approach.  The national policy statement allows nationally‑based policy to be developed and there's a mechanism within the RMA to insert that directly into all regional documents without the need for further schedule, what are called schedule 1 processes requiring notification and so on and so forth.  That’s not necessarily a quick-fix because the contents of national policy statements are (a), complex and (b), there's a process of consultation and other matters that are required to be considered but I think there's only so much that a national standard can do because it is only setting a standard and generally by their nature, a standard establishes a bottom line, “You shall not do something if it exceeds something.”  It is much, much more difficult to sort of capture future intent, you know what might happen in the future with drinking water sources that might be required in the future but aren’t currently subject of any consents whatsoever.  I would have thought that was an important factor to consider but I am not sure that there is any real quick fix to that problem other than – I don’t think there is a quick fix, unfortunately.

MS LINTERMAN:
Now I want to come back to the national policy statement, national standard distinction but just a couple of final questions on the NS Regulations.  I mentioned to Mr Bryden earlier the issue of the trigger for the application of the NES and whether there might be an alternative trigger, not linked to the level of current treatment.  And some of the submissions, they raised the suggestion of a source protection zone being the trigger.  Do you have any comments on source protection zones and on a general other trigger?

MR BRYDEN:

I don’t have detailed technical knowledge to comment on that. I would say certainly it is an approach and it is an approach that some councils already use.  So it would certainly be something we would want to investigate further as part of the review.  That would be all I would say.

MS LINTERMAN:
Dr Nokes?

DR NOKES:

Just to clarify.  Is the suggestion that a source protection zone would be used in place of the question of how well the water was treated as a trigger?

MS LINTERMAN:
Yes so we might identify various source protection zones and then when an activity is proposed within a source protection zone, that’s when the NS would apply.

DR NOKES:
Okay so irrespective of what was being done with treatment.  I certainly support the idea of source protection zones.  And if they are going to be used to trigger the requirements of the NES, irrespective of treatment, then I don’t see a downside as far as the water supplier is concerned, I wouldn’t have thought, just off the top of my head.

MS LINTERMAN:
Mr Thew?

MR THEW:

I fully support the use of highlighting geographical area, a source protection zone.  To trigger the conversation, planners are very good at what they do but it’s also important that they are not making judgment because there is just a piece of treatment that that activity is going to be okay because what they need to do is then talk with the water supplier and potentially with the health partners to understand what does that treatment not do and therefore does that activity have a potential of creating an issue to degrade that environment 
beyond what would be allowed.  Also absolutely the use of a source protection zone to highlight any change of activities or applications in that zone would be highly desirable.

MR WILSON:

Bit challenging for surface waters with large catchments.  If you take the  Mercer intake for Auckland, it includes the whole of the Waikato catchment above that point including all the way up to the top of you know, the mountains and the middle of the Island.  I mean there is a practical reality associated with a lot of this.

MR THEW:

Absolutely and it goes back to assessing the source protection zone and how you are defining that and what is the risk, what is the proximity.  If I think through and it is not a large surface water but the water that we are progressing currently with our suppliers and looking to work quite closely with the Hawke’s Bay Regional Council with their contaminant fate, so it is a groundwater but we are looking at proximity as well as land use, so the further away you get, there are some land use that may be undesirable very close to the source and may not be undesirable further away, so it is actually working through it quite pragmatically on a risk-base approach but just because it is big, doesn’t mean that we should walk away from it.

MS LINTERMAN:
Mr Maxwell?

MR MAXWELL:
Well, I think that last conversation is a useful segue into the point I was going to make.  I don’t you can disconnect to the level of treatment for source protection.  I think source protection is a concept right and it's good and be it a capture zone and groundwater or source protection and surface water, I think it's an important consideration.  It does then come in – what then becomes part of your consideration about what is acceptable within that area or how big 
the area is, is, well, what is the level of treatment that is occurring, what are the risks, what are the – well, what are the contaminants, what are the risks of them arriving at the bore, will the treatment cope with that, all of those things become part of the narrative and it is certainly from a, if you are taking a source protection approach, applying it to regional policy and rules and objectives for regional planning, those are the sorts of things you would want to consider because if you had a groundwater source and you had high levels of treatment, it may be that you are happy to see some activities in the catchment under that situation than you would with no treatment or with a different, a lower level of treatment because it is all about, as we talked earlier in the day, risk management.  So it is understanding, well, how does the system behave, whether it's groundwater or surface water, where will contaminants come from, how long will it take them to get there and what sort of concentrations will they be in when they arrive?  And if that is not acceptable based on your level of treatment, then you go in and you introduce rules to prevent that from happening and manage that way.  So I don’t think you can disconnect the two.  I think the two go hand-in-glove. 

MS LINTERMAN:

I do understand the management aspect of it, but if you are tying your first barrier of protection to the level of protection afforded by your second barriers, are you not taking away from first barrier protection?

MR MAXWELL:

Sorry, just repeat the question?

MS LINTERMAN:

If you are tying your protection of source water to the other barriers in place like treatment, are you not taking away from that first barrier?  If you are being more lenient if there is treatment in place, it is almost like the secure classification?

MR MAXWELL:

No.  And look, I get the tension in the conversation and that is not what I am advocating is that because you have got treatment that you necessarily are prepared to accept inappropriate use of the land or discharges in that area of interest, but again these are the kind of balancing matters that communities have to have in conversations around resource management because we are not prescribing a completely no-risk environment.  There is – there are risks in conducting activities on the land and that communities are in the policy development process being asked to balance up, well, what are the risks of allowing things against other activities versus not allowing them on your, you know, your fabric and your regional GDP and your economies in your communities.  Those are the various sorts of things that have to happen and I wouldn't say that it should follow that simply because you have got treatment that therefore allows a loose or an inappropriate management of that source protection area or capture zone.  I think it just becomes one of scale and magnitude of the controls that you need to put in place. 

MS LINTERMAN:

Dr Mitchell.

DR MITCHELL:

I don’t know that there is much that I can add to that conversation other than two points: one is source protection zones are already being used by various of the regional councils around the country; the second point I would make is that I think it is very difficult to take a one size fits all approach to them, whether that be surface water or groundwater and I think it lends itself to a policy direction type approach with the detail to follow.  And I come back to Mr Wilson’s point and I have acted for WaterCare twice now on consenting takes from the Waikato River to supply Auckland and that’s the best treated water in New Zealand and arguably it is probably the safest supply in the sense of overall integrity because of the multiple barriers it has beyond the primary source control and it's – but interestingly, what that has happened is that that has been a driver, albeit an indirect driver, for improving catchment 
water quality in there because everybody knows there’s a water treatment – sorry, a water intake essentially at the bottom end of that catchment and I haven't got any empirical evidence to support that but I know, you know, Water Care are always putting the pressure on upstream applicants to not just to reduce general contamination, but also the “what ifs” when something goes wrong, you know, the contingency type events.   So I tend to agree with Mr Maxwell.  I think if you try and impose a one size fits all source protection zone, I think you’ve got to address the reality that it is not actually possible to protect all of them and, in fact, some of them aren’t protected now and never will be.  So I think that’s the tension and that’s why I don’t think there's a one‑size‑fits‑all solution to them but there's policy-driven solution that I think that can lead to them.

MS LINTERMAN:
Thank you.  I have one final question on the NES Regs.  They were accompanied, when they were introduced in 2008, with a users’ guide, which we know is still in draft.  Do you have any comments on the usefulness of the users’ guide, including any issues with it still being in draft?  I will note also in the Regional Council’s submission, the statement that the NES should stand on its own and everything should be encompassed in there rather than being accompanied by a users’ guide.  Do you have any comments on that, Dr Mitchell?

DR MITCHELL:
Not really but I think it all comes back to the question of awareness and so forth and I don’t think the user document has probably being road-tested as thoroughly as it might have been and all other things being equal.  I think it is sad that it's eight or nine years on and it's a still draft.  I don’t think that sends the right signal to anybody.  From what I can tell, and I don’t sort of work in that space particularly, but it's well written, it's comprehensive, I think, but it is quite a technical document so I think in terms of it being widely applicable to people that might have to administer some of those provisions, there may be aspects of it that could be improved to enable people that aren't water 
treatment engineers or so forth to actually understand what it is that’s required of them but I certainly agree with the principle that having Standards and then having to have a, you know, 70 or 80-page document to tell you how to implement the Standard means that the Standard’s not –

JUSTICE STEVENS:
Something wrong somewhere?

DR MITCHELL:
– fit for purpose, to be frank about it.

MR MAXWELL:
And so just continuing on that comment, I guess that that summarises it, I guess, from a practitioner’s perspective if you need a large document to tell you how to implement the legislation, primary legislation, then the primary legislation probably could do with some refinement to make it less ambiguous and there's some risks.  But that said, it is very very helpful often to have supporting technical documents, whether they're of a technical nature rather than an interpretation of and interpretive nature of the law.  So I'm not dismissive of the need for supporting documents to make the primary legislation effective but I just wouldn't want to rely on a chunky document that told you how to interpret it because if you gave that to 100 practitioners of the RMA across the country, you may well have a 100 different views on that and that’s the risk.

JUSTICE STEVENS:
And does the fact that it remains in draft, is that a concern?

MR MAXWELL:
Yes, I mean it would be nice that that was turned into a final document and what I would be hoping is that through this review process that the Ministry’s running that we'll have a discussion about rationalisation of that document and finalisation of it under something that the practitioners can use.

JUSTICE STEVENS:
I see it was published in 2009, so it is sort of inching at rather glacial speed towards finality.

MR MAXWELL:
Well, I would suggest it probably needs a fundamental overhaul at this stage.

JUSTICE STEVENS:
It might never.

MR MAXWELL:
Might not ever be finalised, then we have a new version.

MS LINTERMAN:
Mr Maxwell, I've actually, I've got the Regional Council submission and on page 7, there's a very helpful paragraph that says, “Whatever the outcome of the review, the Regional Council supports a more direct process of engagement by the Ministry.  In particular the Regional Council considers that the Ministry should prepare and keep updated examples of best practice and information about how case law is developing.”  I think that’s a useful sentiment, especially in light of the information-sharing discussions we've had over the past few days.  That’s helpful, thank you.  Mr Thew?

MR THEW:
I have nothing further to add.

MS LINTERMAN:
Dr Nokes?

DR NOKES:
No, I have nothing to add, thank you.

MS LINTERMAN:
You might be engaged to prepare the new technical guidance with the new NES.

JUSTICE STEVENS:
When do you retire?

DR NOKES:
Hopefully I'll get to retirement before then.

MS LINTERMAN:
Mr Bryden?

Mr Bryden:

I would first accept it's unfortunate that the regulations have never been final – the guidance has never been finalised and published.  I would note in response to Dr Mitchell’s comment about something that’s not been road tested.  I just make the observation there that in developing the guidance there was in fact an extensive programme of workshops around the country with regional councils in developing that guidance, it wasn't something that just came out of the ivory towers of Wellington.  But I accept it's long overdue for updating and it will certainly be part of the review process of the NES to ensure that any guidance that’s prepared is firstly prepared in collaboration with those who we are expecting to apply the regulations so that we can fully capture their views and that it adds value to the Regulations.  I would observe that it's not uncommon for Regulations to have guidance such as this.  I'd also observe that the nature of Regulation is such you can't always account for every situation, Mr Wilson, I think, pointed out earlier some of the complexities in terms of situations around the use of SPZs and things.  You couldn’t easily capture all of that within a Regulation so there will always be a need for guidance and the presence of guidance isn't necessarily a reflection of poor Regulation.

Mr Wilson:

Mr Bryden just a comment and I make this comment because I actually know that it did occur but I think it's important.  The NES on drinking water was introduced because it was recognised that there was a gap in the framework and the particular gap was in part the ability for the water suppliers to be able to have influence over the, what was happening in the environment that was being imposed on them.  So not only is it very, very important that you road test it with the people who are going to implement the Regulations, you – in fact you must road test it with the people who are going to benefit from it, the people for whom the Regulation was developed in the first place.  Now I know from personal experience that did happen when the current NES was developed and I just obviously it, no doubt will, you know, it will happen again but it's not only about the regional councils, it's equally about the water suppliers?

Mr Bryden:

We would want to ensure that all the parties that have an interest are involved.

Ms linterman:

I want to come back now to Dr Mitchell’s point about the policy statement standard distinction.  We, in the counsel assisting discussion papers on issues 8, 9 and 10 the option was put forward or the need for specific objectives and policies for freshwater in regional plans to ensure recognition of management or protection of drinking water sources.  You seemed to indicate earlier that a policy statement might be a useful way of getting a national direction on that sort of policy provision, is that your opinion or can you comment further on that?

Mr mitchell:
Well I think you’ve got to look at the package of measures as a totality and I think I've already said, if I were to be asked to prioritise the most important things the first one would be the section 6 change and the second one would be the functions of regional councils change and then you’ve – if that were done then you’ve got to look at the policy framework in that context as opposed to the context of that not existing.  So I would see that there would be a much more pressing rationale for NPS guidance if that was your top level intervention.  It would be less important if you’ve got the other two matters that we’ve already talked about in place.  The the lready talked about in place.  or nps l dir tn erets are involvdd.isnt ricting it perhaps when we'ntry to the construction oattraction of the NPS is that, as I think I said before and I believe it's section 55, allows for those matters once they're finalised in the NPS to have immediate effect into the regional documents.  So in that respect it's quick but the risk, of course, with that is that you’re taking things at a national level and implying that policy at a regional level across the whole of the country.  So you need to be fairly careful about how you did that.   I would see that as being of lesser importance, the NPS approach, than the two other provisions being section 6 and section 30 and I would also note that the process for implementing NPSs in the first place is not a straight-forward one, it is – that is not a quick fix solution.  But I think it would have merit, but it would have merit and it would need to be seen in the context of a range of wider issues than simply drinking water, I would suspect. 

MS LINTERMAN:

Any comments from the panel on that notion?  Dr – Mr Bryden?

MR BRYDEN:

I would agree with Dr Mitchell.  It's certainly not a quick fix solution and there are a range of implications that would need to be thought – carefully through, so I don’t think there is anything further to add to that. 

MS LINTERMAN:
Dr Nokes?
DR NOKES:

No, thank you. 

MS LINTERMAN:

Mr Thew?

MR THEW:

No.

MS LINTERMAN:

Dr Mitchell, you also mentioned earlier that some regional councils already had measures in place in terms of source protection zones and you mentioned Canterbury as an example of a good response to this sort of area, can you give us a bit more explanation of what regimes might be in place and I do have – 

DR MITCHELL:

Well, some of them are attached to your discussion document of 14 July.

MS LINTERMAN:

Yes, I was going to refer to that, so perhaps if we focus on Canterbury which is the first set of provisions in Appendix One to the discussion paper.  Could you explain how these provisions work to protect or manage drinking water sources?

DR MITCHELL:

Well, I’d have to say at the outcome that I’m, well, my view on those is reliant on what I’ve read.  I have not applied them in practice.  So you know, my ability to read them and interpret what they say is really no different from anybody else’s, it's just simply reading them on their face.  The other thing I would say about Canterbury is that they are in the process of developing catchment specific plans and a number of other regional councils including Hawke's Bay are doing something similar, but they have a particular focus in the plans that they are in the process of developing but have not yet either done so or completed of taking what's in the existing documents, what I would – how I would describe a step up in terms of the sophistication and the way that they’re dealing with that.  And essentially they look at the issue and if you look at page 1 of the appendix that you referred to, they take the approach 
that any regional council would take of saying, “You can't just have rules that sit there by themselves, rules have to give effect to policies and policies have to reflect an objective.”  You know, there’s again a cascade between things.  So they have strong policy about the protection of drinking water and again that’s not surprising given the number of people that utilise Christchurch groundwater and it's not treated, so, you know, it's a horses –

JUSTICE STEVENS:

250,000.

DR MITCHELL:

250,000, I believe that’s right.  So they have region-wide rules that relate to discharges of things, but they have tackled some of the – they are discharges but they are more akin to land uses than strictly discharges in the conventional sense.

MR WILSON:

Point use discharges perhaps?

DR MITCHELL:

Pardon me?

MR WILSON:

Point use discharges, perhaps.

DR MITCHELL:

Yeah, point use discharges, point source discharges and also things like, you know, putting sewage sludge on the ground, even though that is a discharge permit and it would be picked up under the NES anyway, they’ve put quite a lot of effort, I think, into defining what they do there.  Their science is robust.  They put a considerable amount of effort in terms of actually – you know, they’ve got diagrams in their plan that say, “Here’s how you calculate a source protection zone.”  I’m probably jumping a little bit all over the place, but that's on page 6 of the appendix.  They have controls over municipal solid  disposal.  I think importantly and this may come up later, but I think that they tend to limit what “permitted activities” are fairly tightly, so everything needs a resource consent which enables consideration of things on their merits and I think that’s in this sort of jurisdiction is sensible.  There'll be a debate, I think, that arises about whether what are called controlled activities should apply in these sorts of cases.  The controlled activity is an activity that must be granted consent, subject to consideration of the matters over which control is exercised or reserved, in which case there are conditions that can be imposed on that but the consent can't be turned down.  Interestingly, Canterbury utilise prohibited activities for certain things that are deemed to be particularly high risk in the vicinity of water supplies.  Prohibited activities, in my experience, are not routinely used.  They're very much a tool of last resort but I think there are logical reasons for doing so in certain circumstances, this being one of them.  They have – well, they just have fairly comprehensive set of provisions, starting from the policy.  I mean short of going through them one by one by one, which I don’t think is particularly helpful to you, but they have an objectives framework, series of robust policies, a set of rules that are both technically based and robust and that’s pretty consistent, I think, with one of the other examples in here and that’s the recent, and I can never remember whether it's plan change 5 or plan change 6 in the Hawkes Bay where they have taken, you know, a fairly similar approach.  Wellington take a fairly similar approach and I'm not saying that list is exhaustive because you could have, this appendix could have been, you know, 500 pages long with every provision for everywhere but I think it's fair to say that where there is a very strong reliance on first barrier protection, there tends to be pretty good objectives, policies and rules around a lot of those, not universally across the country but in a number of specific instances that I think are a good model for going forward.
JUSTICE STEVENS:
It is hardly surprising?

MR MAXWELL:
Pardon me?

JUSTICE STEVENS:
It is hardly surprising?

MR MAXWELL:
No, indeed.

JUSTICE STEVENS:
Given it is the only barrier that is the first and the last.

MR MAXWELL:
Exactly.

JUSTICE STEVENS:
Yes.

MR MAXWELL:
And that’s the one I contrasted before with the Waikato one, which is, it couldn't be more different.

MS LINTERMAN:
So it seems to me that we have these exemplar Councils who are doing the right thing and putting the right processes and systems in place in their regional plans.  How do we make sure that that’s consistent across the country?  How do we get everyone to be like Canterbury?

MR MAXWELL:
I wasn’t just picking out Canterbury.  I started with, there are others, Hawkes Bay in some of their recent planning things, I think that that’s the issue with resource management generally, is it's never a static playing field and, you know, a plan that is drafted today, could represent absolute best practice.  Everyone would say that’s absolutely outstanding and then circumstances change for reasons that no one can really have foreseen and it gets changed and that’s the nature of the beast, I think, and I dare say that’s the same with things like water treatment and, you know, scientific knowledge generally.  I come back to what I said earlier.  I think that if you’ve got very strong national guidance about what's expected, and that’s where I think section 6 is so important.  I don’t think it takes a massive leap of logic to say that next generation of plans that are developed will be much more robust as a general statement than what they are now.

MS LINTERMAN:
So you think that’s sufficient but if the Inquiry were to see a need for the inclusion of these sorts of objectives and policies in regional plans, section 55 would be –

MR MAXWELL:
That would be what I – I think it's a, all I'm, I don’t – I think it's a good initiative. Don’t – I don’t want to you to misunderstand me or the Panel to misunderstand me.  I don’t think it's as important as doing the two other things that we talked about and the reason I say that is because it takes to implement, so it's something that I think, Your Honour, you talked earlier in the week about what are the things that you can do now and what are the things that you can do in a more measured way.

JUSTICE STEVENS:
Absolutely.

MR MAXWELL:
Well, this one fits into that second category, whereas, in my view, the other two fit into the, you know, stop mucking around and get on with it category.

JUSTICE STEVENS:
My impression, to be fair, is that it's precisely the sort of input that the Ministry’s looking for?

Mr Bryden:

I would hope so Sir, I would have thought so.

Justice Stevens:

You’re nodding Mr Bryden?

Mr Bryden:

Yes.

Ms linterman:

Mr Bryden do you have any further comments on that?

Mr Bryden:

No I don’t have any disagreement with what Dr Mitchell’s saying, I make the observation we have a range of councils here outlined in the appendix to the document that demonstrate that these practices are already occurring in the current environment and the question then is are they occurring where, in every situation where it's appropriate that they occur and I guess it's that question of to what extent is it appropriate to a particular situation and if not what is the key issue that’s preventing that from occurring, how do we uncover that and address it.

Ms linterman:

Dr Nokes any comments?

Dr Nokes:

No thank you.

Ms linterman:

Mr Thew?

Mr thew:

Nothing further no.

Ms linterman:

Mr Maxwell?

Mr Maxwell:

No I can't add to that.

Ms linterman:

That’s my questions on the NES Regulations and the first barrier generally.  My final topic is consenting of water supply as water permits.  Would you like to ask (inaudible 12:16:33).

Justice Stevens:

Yes perhaps just run around counsel, Ms Casey anything?

Ms Casey:

Nothing from me thank you.

Justice Stevens:

Ms Ridder?

Ms Ridder:

Nothing thanks Sir.

Justice Stevens:

Ms Butler?

Ms Butler: 

Yes Sir.  Butler for the whole of Crown in particularly the Ministry for the Environment.  Dr Mitchell you referred to making modifications to the NES relating to land use activities.  You’re aware of the process to make or amend an NES?

Dr Mitchell:

Yes.

Ms Butler: 

So your comments relating to a quick fix or something that can be done now includes following those processes?

Dr Mitchell:

Yes I think in the term, the way that I used the word “quick fix” was possibly a little intemperate, it's a relative term and that’s all I'm saying.  

Justice Stevens:

We understand Ms Butler and the panel has acknowledged the process that Mr Bryden properly drew our attention to earlier.

Ms Butler: 

You’re also familiar then with the regulatory process required to amend section 6 of the RMA?

Dr Mitchell:

It's a political process.

Ms Butler: 

You referred earlier to three section 6 amendments, you’re aware that each of those followed the balancing and policy development and RIS approach set out by Mr Bryden, regulatory impact statements?

Dr Mitchell:

Yes but the specifics of each case were different, I'd need, I could stand to be corrected, I'm not sure that any of them were the subject of a specific amendment for that one purpose only, they were part of a wider set of 
amendments to the RMA that were quite extensive and the conte – what I'm talking about here is what I still believe is a clarification, at least in the lay use of that term.

Ms Butler: 

So it's your view that a change to section 6 of the RMA is a “quick fix”?

Dr Mitchell:

I think it could be a quick fix if the rationale for it were compelling.  It seems to me that this is not the same as saying “we want to restructure section 6 to balance development with the environment” which is where earlier attempts to amend section 6 in a more wholesale way fell over.  It would be hard to envisage in my view why there would be much debate.  Most of the changes to the substantive parts of the RMA have fallen over and I've been involved in some of the because the – to put it frankly, the Government hasn’t had the numbers to implement the changes that they need so they cut all sorts of deals and it's taken all sorts of times to get those matters addressed and I don’t see this has to fall into that category at all.

JUSTICE STEVENS:
Well it is a public health matter Ms Butler.

MS BUTLER:

No further questions, thank you Sir.

JUSTICE STEVENS:
Mr Matheson?

MR MATHESON:

Yes thank you, just quickly.  In relation to the National Environmental Standard and your discussion about activity statuses, and you helpfully pointed out that controlled activities must be granted consent, restricted discretionary activities may be declined consent and you made the comment that controlled activities can only, or in making a decision, a council can only have regard to matters listed as matters for control, correct?

DR MITCHELL:

That’s correct.

MR MATHESON:
So if one were concerned about effects on drinking water sources, then that would need to be clearly specified, wouldn’t it?

DR MITCHELL:

Yes it would.

MR MATHESON:
And likewise, for restricted discretionary activities, conditions can be imposed, notification has to be decided and decisions have to be made only on the basis of the matters which discretion is restricted?

DR MITCHELL:

That’s correct.

MR MATHESON:
So again, if concerns about the protection of drinking water sources or management of risks thereto would need to be specified in those matters of discretion?

DR MITCHELL:

Yes.

MR MATHESON:
You are aware that a National Environmental Standard can specify activity statuses for activities.

DR MITCHELL:

Yes.

MR MATHESON:
And this can apply throughout New Zealand without any other changes to any specific plans?

DR MITCHELL:

Yes.

MR MATHESON:
And that was the approach taken in the National Environmental Standard for air quality, for example?

DR MITCHELL:

Yes.

MR MATHESON:
So it would be possible for some activities to be listed in the National Environmental Standard together with matters of discretion through an NES process?

DR MITCHELL:

Yes.

MR MATHESON:
Thank you, no further questions.

JUSTICE STEVENS:
Ms Linterman?

MS LINTERMAN:
I don’t think there is too much needs to go into much detail on this last topic but the last topic is consenting of water suppliers water take permits and this is obviously an important matter in light of the Stage 1 findings and some issues with the processing and the monitoring of the District Council’s water take permit from the Brookvale Road bores.  Picking up on Mr Matheson’s questioning of you Dr Mitchell, would the NES mechanism just discussed and is there a need, with the system, is there a need for a certain level of activity classification for these sorts of water takes?

DR MITCHELL:

I suppose there is two questions in terms of the water take consent that spring to mind.  The first question is, is that an appropriate source given its quality for use for that purpose.  That would be the fundamental question that would first need to be asked and that is when it raises issues about treatment presumably and a whole range of other things.  But then it leads on to assuming that it is, what are the appropriate conditions to ensure the integrity of that system.  And I think both of those issues need to be considered.

MS LINTERMAN:
And so those issues aren’t specified consistently anywhere at the moment?  For some regional councils but not across the board.

DR MITCHELL:

No they are not but I suppose I come back to the point and it is this issue of where the line is drawn if you like, between the Resource Management Act provisions and the health legislation, the Drinking Water Standards and so forth that the Ministry of Health administer.  Because – and I agree with what Mr Maxwell said earlier, there may be a hugely abundant groundwater supply in an area that is generally not secure but it still can be an excellent source of drinking water provided, when you look at all the barriers together, it still makes sense.  And I know it is a surface water example but I come back to the Waikato example of being a situation that I don’t think anyone in the 
industry, that I am aware of actually says that that water should not be taken and used for drinking purposes.  So I think it is fair to say that the practice generally speaking in recent times, or not very recent times but historically, has been when looking at those permits it's actually about is there enough water, will it drain someone else’s bore, those sorts of things.  But I certainly agree that the fit for purpose and the ongoing management of that, once established, are both matters that need to be provided for and specifically addressed.  And I am sorry that was a little bit of a long-winded answer.  

MS LINTERMAN:

No, that’s good, we got there, thank you.  Mr Maxwell, any comments on that?

MR MAXWELL:

No, well, I certainly agree with everything Dr Mitchell has said and I think just reflecting on the last point that I would describe it as the effect of the activity on itself and it is certainly a significant consideration and fitness for purpose of the source and fitness for purpose is really about understanding the context in terms of, well, where is the supply coming from, what happens when the system is operating, is there risk of contaminants being drawn in and therefore does that change the view that we have?  And look, I think it's understood and accepted through Stage 1 that historically this council anyway and I am sure many others have also focused primarily on the quantity aspects rather than the quality aspects (ie, what is the impact of that activity on the quality of particular groundwater) as I say, the effect of the activity on itself and I think that is something that is now front and centre and, you know, must be adequately considered and addressed. 

JUSTICE STEVENS:

Is it thought that any recommendations are needed?  I mean, to – you make the very fair point that the fact that it happened, the fact of the Stage 1 report, changes have been made and we are now in a completely different working environment with the operation of the Joint Working Group and the 
establishment of a governance group in process at the present time, is it something where a specific recommendation is required?

MR MAXWELL:

I can't think of one off the top of my head, Your Honour, immediately.  It’s not to say that there isn't.  I mean, in essence what it has driven is practice change within our business.

JUSTICE STEVENS:

Thank you, that’s how I understood your answer.

MR MAXWELL:

Yes.

MS LINTERMAN:

Mr Thew?

MR THEW:

Picking up on Dr Mitchell’s comment, I think there’s a couple of lenses in there, is it appropriate source and he quite rightly raised there’s two key element: one is the health, so is that supply going to be safe for people to drink when it gets to their tap and what's the effect on the environment so is that activity going to have a negative effect on the environment.  One of the concerns I have just in the current pros – and absolutely by all means making sure that that well head or that supply take is in pristine condition and there is suitable control point processes that are in place and our water supplier’s practices and where required an environmental practice.  The concern I have got in the discussion at the moment and I think a few of the submissions pull up on it is there is a tendency at the moment and I am seeing it in a couple of places around the country where there is a lot of focus on the municipal bore, what is the Rules that we need for a water take bore and I am sure the panel will recall the evidence of Mr Manunui where my biggest concerns at the moment is I can put in process and have put in some stringent processes 
around managing my own, but it's actually the activities of the private individuals within that, I guess, that higher risk zone of that source protection area.  So the Rules around bores and takes actually need to apply to all parties within that zone, not just on the municipal bores and it is very important, I think, that we don’t end up getting too focused on just the municipal bore or the water take bore, but it's actually any bore that potentially creates an opening back into the environment which could cause an infection. 

JUSTICE STEVENS:

Thank you. 

MS LINTERMAN:

Dr Nokes, any comments?

DR NOKES:

No, I have no comment, thank you. 

MS LINTERMAN:

Mr Bryden?

MR BRYDEN:

I don’t think I have anything to add to what has already been said. 

JUSTICE STEVENS:

I would just like to check with Dr Mitchell.  Do you think there is a possible recommendation that needs to be made around this topic?  Maybe it is something you can reflect on?

DR MITCHELL:

I – well, I mentioned earlier, well, I agreed with Mr Maxwell’s point, but –

JUSTICE STEVENS:

There have been changes.
DR MITCHELL:

There have been changes but also in relation to the NES, for example, about having standard conditions for the construction of wells, that seems to me to be logical and I don’t think you necessarily need a legislative change or a policy document to do it.  If there's good collaboration between the Ministry and the regions, they can agree all that and send it to everybody and say that’s what we've decided we're all going to do, we'll let the legislation or the Regulation catch up with it.  So think that’s a practical thing that can be done but I'm not, I don’t think there's anything else that immediately springs to mind but I'm happy to reflect on it.

JUSTICE STEVENS:
Maybe take it under advisement and –

DR MITCHELL:
I'm happy to reflect on it, Sir.

JUSTICE STEVENS:
Reflect on it for us.

MS LINTERMAN:
Thank you.  And then just finally on the water tank permits, stage 1 did raise the issue of monitoring and monitoring by Regional Councils is obviously a vexed issue and the resourcing issues, so without going too far into detail on that, in the Regional Council’s submission there was a suggestion that there might be the creation of a multi-agency body that would undertake monitoring of these sorts of permits on behalf of the Regional Council, the District Council, the District Health Board.  Is there space for that sort of entity in this area?  Perhaps start with you, Mr Maxwell?

MR MAXWELL:
Sorry, so I'm clear, are you saying is there a recommendation that could come out of the Inquiry in that regard?  Potentially, yes.  So where I see this conversation occurring in earnest is through the joint working group where you have the practitioners together who can work out together an appropriate fit‑for‑purpose monitoring programme for those bores.  That would then be cemented in, if you like, at a governance level through the joint committee of Councils and others and so it does have me then pause to reflect that I, perhaps what's unique about Hawkes Bay right now is that we have this joint committee of, joint governance committee and we have a joint working group.  I'm not aware of whether that same model applies throughout the country.  It may not.  It may not need to but I see value in that approach and I wonder whether that that monitoring discussion sitting in a joint working group is reflected through something along the lines of a recommendation that there is a statutorily appointed committee that deals with water management, drinking water management in a region, much like we have a regional transport committee, which effectively BLINK brings together district, regional and then land transport matters.  This committee is effectively bringing together health and environment and water supplies.  So that’s just my initial off the top of my head response to that but that’s certainly something that could be considered.

MS LINTERMAN:
Thank you.  Mr Thew?

MR THEW:
I just agree with Mr Maxwell there certainly but nothing further to add.

MS LINTERMAN:
Dr Nokes?

DR NOKES:
I have nothing to add, thank you.

MS LINTERMAN:
Mr Bryden?

MR BRYDEN:
I think Mr Maxwell made the useful point that it clearly is adding value on the Hawkes Bay context and where that’s appropriate in other contexts, we would hope that we would see it occurring.

JUSTICE STEVENS:
We have seen in submissions, Mr Bryden, in at least one other area, and I am thinking of Canterbury, even before the formation of the joint working group in December last year, they had got together and formed a similar type of joint working group in the Canterbury region.

MR BRYDEN:
Yes, Sir.

JUSTICE STEVENS:
That appears to be working equally well.  I mean we have not had, it is not been directly relevant here but the concept seems to be spreading.

MR BRYDEN:
And I think the concept has value.  Whether or not it needs to be statutorily appointed as a question to be answered.

JUSTICE STEVENS:
I think that is an issue we will grapple with.

MS LINTERMAN:
Thank you.  Dr Mitchell, any comment?

DR MITCHELL:
No, I think that’s been well covered, thank you.

MR WILSON:
Just as an aside, it is worth noting that the Regional Transport Committees are mandated by the Land Transport Management Act.

MS LINTERMAN:
Thank you.  I have no further questions.

JUSTICE STEVENS:
Counsel?  Ms Casey?

MS CASEY:
No, thank you, Sir.

JUSTICE STEVENS:
Thank you.  Ms Ridder?

MS RIDDER: 

No, thank you.

JUSTICE STEVENS:
Yes, Ms Butler?

MS BUTLER:
No, thank you, Sir.

JUSTICE STEVENS:
Mr Matheson?

MR MATHESON:
No, that’s covered everything I think, Sir.

JUSTICE STEVENS:
So Ms Linterman does that bring us to the end of resource management and NES?

Ms linterman:

Yes it does.

Justice Stevens:

May I thank you for the way in which you have dealt with the panel and presented the issues, thank you, and to the members of the panel, Mr Bryden, Dr Nokes, thank you Mr Thew and Mr Maxwell and Dr Mitchell, we appreciate that you’ve given up your time and for the work, the preparation that’s gone into it and the thoughtful analysis that’s enabled you to contribute to the debate in the way in which you have.  So on behalf of the panel we’d like to extend our thanks to all of you, it really is appreciated.  Now Ms Linterman we would adjourn is the plan till 2 o’clock?

Ms linterman:

2 o’clock yes.

Justice Stevens:

And then Ms Cuncannon will kick off with the different topic of, let me just check, Water Safety Plans, is that right?

Ms linterman:

Yes that’s correct.

Justice Stevens:

So we’ll see you back again Dr Nokes, we are straining your time and we are grateful for that and yes, 2 o’clock then.

Inquiry ADJOURNS:
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Justice Stevens:

Yes good afternoon Ms Cuncannon?

Ms Cuncannon:

Good afternoon Sir.  Sir today’s session this afternoon is the super panel, you see that you have seven panel members before you this afternoon.  All of them will be familiar to you but the new panellist who you may remember from earlier stages of the Inquiry is Dr McElnay who's sitting here next to –

Justice Stevens:

Good afternoon Dr McElnay.

Dr McElnay:

Good afternoon.

Ms Cuncannon:

Just in case there's anybody who's new to this process we have, starting at my right, Dr Fricker, Dr McElnay, Ms Gilbert, Mr Wood, Dr Nokes, Mr Graham and Dr Deere.

Justice Stevens:

Welcome back to those that we’ve seen before, thank you for taking the trouble to fly in Mr Graham, appreciate that.

Mr Graham:

No problem Sir.

Ms Cuncannon:

Thank you Sir and I called the super panel because there's been a slight change to the way matters are being dealt with on our agenda.

Justice Stevens:

Yes.

Ms Cuncannon:

Because of the inter relationship between Water Safety Plan, Emergency Response Plans, the Drinking Water Standards, the Health Act and the guidelines we’re going to be dealing with all of those issues this afternoon.

Justice Stevens:

Thank you.

Ms Cuncannon:

If Dr McElnay is the only new panel member Sir I don’t intend to ask everyone to restate their qualifications but I thought we should perhaps start by asking Dr McElnay to do that as others have as they’ve joined the panel.

Justice Stevens:

Yes that would be excellent.  We know you did come from this region so.

Dr McElnay:

Thank you, my name’s Caroline Anne McElnay and I'm the director of public health at the Ministry of Health.  I'm a registered medical practitioner and public health medicine specialist.  I've been the director of public health for five and a half months and commenced the role at the end of February.  Prior to this I was employed by Hawke's Bay District Health Board in the capacity as director of population health and medical officer of health.  I just want to outline a little bit about the role of the director of public health.  So that is a statutory role under the Health Act, 3B and 3D.  That means that I have statutory advisory role to the Director-General and to the Minister of Health and can provide independent advice on any matter relating to public health.  The role also provides national clinical leadership for public health including professional oversight and support to medical officers of health as well as advice on public health matters more generally.  And I just want to comment that supply of safe drinking water to the population is an essential component in protecting public health.

Ms Cuncannon:

Thank you Dr McElnay have you got a copy of the diagram for the Ministry of Health’s structure?

Dr McElnay:

Yes.

Ms Cuncannon:

As I understand it this is an organisational chart?

Dr McElnay:

Yes that’s right so this, the diagrams that you have in front of you don’t actually show the relationship and communication channel that I have to the Director-General.  It shows organisationally that I report on employment matters to the director of protection regulation and assurance who is Stewart Jessamine so that’s the box on the far left-hand corner and then page 2 gives the details under that.  My role is mentioned there on the bottom right, director of public health, but there's also the group manager of public health who is in the diagram just above me and we work very closely together.  The next page outlines my direct reports and the page after that outlines the manager’s direct reports but the two teams work in a very joined up and connected way and in fact the group manager and myself provide a collective leadership role for the public health group.

Ms Cuncannon:
You said this diagram didn’t describe your statutory functions, I take it you’re referring to sections 3B and 3D of the Health Act?

Dr McElnay:

That’s right.

Ms Cuncannon:

And is it correct that section 3B of the Health Act provides that a director of public health should be appointed to have the function of advising the Director-General on matters relating to public health including personal health matters relating to public health and regulatory matters relating to public health?

Dr McElnay:

That’s correct.

Ms Cuncannon:

And then under section 3D of the Health Act the director of public health also has a function of your own initiative, after consultation with the Director‑General or at the request of the Minister, again after consultation with the Director-General of advising the Minister on any matter relating to public health and also reporting to the Minister on any matter relating to public health?

Dr McElnay:

Yes, that’s correct. 

MS CUNCANNON:

And is it correct also that section 3D subsection 2 directs that you are to fulfil that role independently?

Dr McElnay:

That’s right. 

MS CUNCANNON:

Thank you.  Are there any questions on those matters?

JUSTICE STEVENS:

Dr Poutasi, did you have any questions?

DR POUTASI:
No, no.

MR WILSON:

No.

JUSTICE STEVENS:

No, thank you, it's very helpful.

MS CUNCANNON:

Thank you Sir.  Just so we keep track of the documents, I wonder if that diagram that we’ve been referring to should be added to the common bundle as document 213.

DIAGRAM ADDED TO COMMON BUNDLE AS 213

MS CUNCANNON:

Thank you Sir.  Turning now to the first substantive matter for the panel which is Water Safety Plans.  Sir as the panel is aware, Water Safety Plans in New Zealand started life as Public Health Risk Management Plans and I wondered if I could ask Dr Nokes to start by giving us the background to those plans?

DR NOKES:

Around about the year 2000, the Ministry decided that there needed to be a move from the response-based product testing that was in use at that time to a risk-management approach, a more proactive way of managing risks.  ESR was asked to prepare for the Ministry a framework that could be used by water suppliers that were unfamiliar with the concepts of risk management and also provide and develop a number of guides that were intended to provide background information that water suppliers could use as a means of identifying potential problems with their suppliers, ways in which they could monitor their system to determine whether problems had arisen and the sort of corrective actions and responses should they discover that something had gone wrong.  So those functions were carried out.  One of the – we were very much aware in developing the framework and putting this Guidance together we were dealing with small water suppliers.  There is certainly some larger water suppliers at the time who had the expertise and were probably already using risk management techniques and principles, but there were likely to be many water suppliers who were not and therefore we needed to produce something that was hopefully relatively simple and also that introduced the concept and ideas relatively gently and I guess by that I mean, for example, and the topic will come up later, the question of critical control points and that was one of the concepts that was considered and decided not – we decided would not be introduced at that point in consultation with the Ministry.  I’m not sure there is anything else that I can add to this particular point.

MS CUNCANNON:

Can you tell us about the move to call them “Water Safety Plans,” to move from the language of “Public Health Risk Management Plans” to “Water Safety Plans”?

DR NOKES:

As I recall, that was triggered by the use – WHO’s use of the term “Water Safety Plan” and I may be corrected by colleagues by the Ministry, but I think that was the reason for the change.

MS CUNCANNON:

I wonder if Mr Graham has any comments on that, if you like, background to Public Health Risk Management Plans and the Water Safety Plans?

 MR GRAHAM:

The initial development term in the public health risk management plan was a decision that Dr Michael Taylor made because he felt that in the WHO term, Water Safety Plans in New Zealand would be easily confused with a plan to prevent drowning and so he felt that we needed to make that more specific to 
New Zealand circumstances and that was the term that was used until it was changed.  I am not familiar with the reasons or the action behind changing it to the WHO term.  One of the things that prompted the beginning of the Water Safety Plans was the WHO Guidelines that appeared in maybe 2004 in response to the Walkerton event and Dr Michael Taylor impressed on me at the time, the importance of reading that document and understanding that document as he told me it was the path that we were going to follow from that point with regards to managing risks being the central feature of ensuring safe water plans.

MS CUNCANNON:

And are you familiar with the policy choices that were referred to by Dr Nokes not to include, for example, the critical control point process at that stage?

MR GRAHAM:
I wasn’t familiar with all of the decision and policy thinking around that, though I do note that it is not entirely excluded.  The Health Act requires a Water Safety Plan to identify the critical points, rather than the critical control points.  In many respects they are a very similar thing.  So it is like a simplified version of the critical control points.  So critical control points comes from a Hazard Analysis Critical Control Point approach, the HACCP approach and I discussed this at length with Dr Michael Taylor at the time about the differences between the HACCP approach and the Water Safety Plan approach.  So critical points are identified, it should be identified in a plan.  It is just not taken that further step to identifying the things that need to be monitored around those critical points, or critical control points.

MS CUNCANNON:
Is it fair enough for me to say though that we need to be a little bit careful with our lingo or our jargon, that not all Water Safety Plans are created equal and perhaps, when labelling documents or processes, we need to make sure we understand, just from this discussion, what has actually fed into that particular plan or that particular document.

MR GRAHAM:
Yes I think you are right.  The language – all through the whole Water Safety Plan process, the language is subject to interpretation and one person’s critical control point is not necessarily another’s and so the interpretation that I might have of these kind of things may differ as well from a Drinking Water Assessors interpretation and others.  So yes, the language is important.  There are definitions in the Health Drinking Water Amendment Act around some of these things, of course.

MS CUNCANNON:
And we will go to the Act shortly but I wonder if I could turn to Dr Deere at this point and ask for your comments on what Dr Nokes and Mr Graham have told us about the move from Public Health Risk Management Plans to Water Safety Plans?

DR DEERE:

Yes so my impression of what is required to meet the New Zealand Standards with respect to what is called Water Safety Plans in New Zealand, my impression is that would not be considered compliant with Water Safety Plans as defined by the World Health Organisation and by other jurisdictions, so I consider it is not a fair use of the term because it is missing a number of features that are very clear in the WHO and the International Water Association’s normative documents which are the global norms for Water Safety Plans and without those features I don’t consider you should really use the term Water Safety Plan.  What I consider the New Zealand Regulations has in mind and what they have documented, is more of a risk management plan which summarises the risks that you have got.  Which summarises the improvements you should make and asks you to have a plan to make the improvements and it's very good in that respect, but the bit that is missing is the operational day-to-day continuous monitoring that is required of those critical control points.  That part is missing and to me that is the most important part of a Water Safety Plan and so for that reason I consider that 
the term “Water Safety Plan” if you are going to continue with the use of that term, you have got to insert those critical control points into the heart of the Water Safety Plan.  If it is decided “leave those out,” which can be a decision that is made, then you can use, you know, use a different like a public health risk management plan as it was originally called, but I think it’s when I first looked at the New Zealand Standards as a Drinking Water Assessor, my view was that that would not – anything that met that Standard but only met the New Zealand Standard would not pass the test of a Water Safety Plan and would not meet the Water Safety Plan requirements. 

MS CUNCANNON:

Thank you Dr Deere.  Dr Fricker, I wonder if you have any comments at this point on the New Zealand approach and this terminology issue?

DR FRICKER:

Well, I’d actually go one step further than Dr Deere and say that it's not really a risk management plan, but it's more a risk analysis plan.  It's a list of potential risks and how they could be improved, but it doesn’t address management at all and certainly to be termed a Water Safety Plan, Dr Deere has indicated the critical control points need to be specified, the operational control of those need to be specified, limits need to be put in, a Water Safety Plan should be a quantitative document, not merely a list of words.  You should actually have control limits as numbers so that people know exactly – so for example, you might be talking about chlorination and saying that, “Well, the chlorination is a critical control point without doubt,” and there would be limits around that.  Shouldn't go above a certain level, it shouldn't go below a certain level.  Those sorts of numbers need to be in there for a document like this to constitute a Water Safety Plan. 

MS CUNCANNON:

Mr Wood, I wonder if I might turn to you at this point.  Mr Graham is right, that critical points are referred to in the legislation, I wonder if you might tell us 
about how DWAs look at those, if at all, in the water safety process.  How are they taken into account currently?

MR WOOD:

So we do look at the Water Safety Plan to see if they have critical points identified, but what's missing often is the control around those points and sometimes we get into some vigorous discussions with water suppliers about what those controls should be and how they should be monitored and measured and we end up rather than having a nice easy to refer to list of critical control points with limits, we are pouring through the risk tables trying to pull out what the important things are and what we need to go back and clarify with the water supplier, what they are monitoring, where the high and lows are, what the critical limits are, and there often – sometimes they’re in Water Safety Plans, sometimes they not, but sometimes we’re actually having to drill into the risk tables that are somewhere at the back to try and find something that might be a critical point.

MS CUNCANNON:

I wonder if I might turn to the Ministry then at this point.  The Inquiry has heard that the decision to leave out critical points at this early stage in 2001 that Dr Nokes was referring to was part of this effort to bring about change, but in a manageable way, but that it was always intended that the Water Safety Plan process would be updated to reflect the World Health Organisation Standards, for example.  Is that the Ministry’s understanding and if so, what is the process around those developments?

MS GILBERT:

If I can perhaps add to Mr Graham’s answer, in my discussions with Dr Taylor, the original use of Public Health Risk Management Plans was because at that time there was a review of the Health Act underway and Public Health Risk Management Plans was going to be a generic term that would apply to all the Public Health Risk activities covered within the reviewed Health Act, so it was going to be a generic term applying to any public health risk and it would be a 
generic process.  I also understand from Dr Taylor that his concern with the HACCP approach was the reliance on a critical control point where he felt that with a water supply you would need multiple control points and so he wanted to make it really clear there was no singular critical control point but that through a water supply process there would be multiple points where you would insert controls and these would be all essential, really the multi-barrier approach.

MS CUNCANNON:
So do I take it from your answer that it wasn’t that there's going to be a two‑step process of implementation?  What we have reflects what was considered to be the appropriate process?

MS GILBERT:
It was the appropriate process at the time but I think any process, any documentation needs to be reviewed and updated.  There's always things to improve, particularly as you learn, as international experience improves, so it would always be the intention that any document or guidance is updated.

MS CUNCANNON:
Can you comment then on why the document was change to a Water Safety Plan in title without the substance being changed at that time?

MS GILBERT:
At that time, the change to Water Safety Plan was to assist water suppliers understand the importance of it as guiding water safety.  A lot of water suppliers didn’t really understand the term public health mismanagement plan but they did understand the term Water Safety Plan and so that was a very simple amendment to the Health Act that we could make without a lot of policy approval needed and so to make it simpler for water suppliers to understand the importance of what we were talking about, we made that change.

MS CUNCANNON:
Dr Deere, if I might refer to you the comment that there was concern that you could have too many critical control points.

MS GILBERT:
I'm sorry, it was not enough control points.  So the HACCP model, as Dr Taylor explained it to me, focused on a single critical control point and he felt that was inadequate and for a water supply you would want multiple control points.  

MS CUNCANNON:
So multiples of them?  Hence the multi-barrier approach.  I wonder then if I could refer to a different question to Dr Deere, which is to explain to us the HACPP principles and how they're applied in the World Health Organisation framework.

DR DEERE:
Yeah, so going back to the late 1990s, the Australian position was the same as the New Zealand position, which was we thought that the HACPP, the critical control point approach as used in the food industry wouldn't work well for water because water had multiple barriers because water wasn’t very highly controlled but after the Walkerton incident in 2000, and also the Sydney water incident in 1998, those two big incidents led the industry to take the view we had no choice but to put in highly reliable barriers and go down the same route as the food industry had done and put in critical control points and so the way the process is supposed to work is you identify that which you can control and ensure that all significant contaminants are managed by that which you can control.  If you can't control it, you add a new process and so a good example would be if you have what you think is a protective catchment, you might not want to treat because there's nothing to treat but if you can't control that catchment, you can't just sit back and say, “Well, we think the catchment’s protected so we're not going to treat.”  Unless you can prove that you’ve got good control of that, you have to have add an extra barrier in.  So 
prior to the Sydney water incident and the Walkerton outbreak, there was reluctance to go down such a strong tight risk control route but after those incidents, the industry moved its position and so by 2001, a draft Australian Drinking Water Guidelines came out that did have critical control points in it but prior to that point, we had the same view as New Zealand that the water industry wasn’t well suited to critical control points and in fact we had a workshop in 1999 where the World Health Organisation came to Melbourne and bought their food safety experts with them and they worked through how the HACCP system worked in the food sector and they formed the conclusion, along with us, that it wouldn't work well in the water sector because we don’t control the systems very well.  We didn’t have, in those days we didn’t have much online monitoring or 24-hour monitoring of process controls.  We had lots of rather informal controls in catchments and rather informal controls in distribution systems.  So we were told, we were advised by the food industry that our industry wasn’t well enough managed to apply the HACCP system but as I say, after those other incidents, we decided so we had to step up and upgrade our management systems and a lot of money was invested in rapidly rolling out continuous online monitoring systems, even in very small remote towns, as I mentioned yesterday, even the small remote indigenous communities that can be several hours flight from the nearest major centre, the water company still put in continuous monitoring of chlorination and very well sealed closed water tanks, roofed water tanks, and so on to try and meet the critical control point standard that was applied in the food sector and that’s now second nature in Australia.  It's now become just taken for granted but it was a big change in the way that water safety was managed and without those incidents and outbreaks, I don’t think we’d have had the incentive to make that change and in fact Australia was probably the first country that had HACCP plans.  They were certified to the food standard before the Water Guidelines came in so in 1999, for example, Melbourne and Brisbane both got certification from the food sector HACCP certifiers to say that their water supplies then did meet the HACCP system but that required us to invest in a much higher level of rigour in terms of engineering as well as a much higher level of rigour in terms of monitoring and training of staff and we had to, as 
Dr Fricker said, we had to have quantitative measures.  We couldn't just say we have something measured.  We had to say why we’d measured it that frequently, what we’d measured, justify the limits or values we’d set and explain how we’d come to those conclusions and justify that to a technical critique.  So it was a big challenge to get to that point but it was achieved.

MS CUNCANNON:
Thank you, Dr Deere.  Dr Fricker, could I ask you to comment on whether or not all systems and water suppliers can benefit from a HACCP approach.  Listening to Dr Deere, it sounds like there's a certain level of technology and infrastructure that arguably would be needed to benefit from that approach.  Do you have a comment on that?

DR FRICKER:
Yeah, I think there is a level of sophistication required and it really does revolve around online monitoring but these technologies now are inexpensive, easier to apply, you can monitor them remotely, there's no reason why any water supply should not have a Water Safety Plan with appropriate identification of critical control points and action limits around those.  In fact, you can't run a water treatment plant without those action points and levels around them.  Yes, it's impossible.  So you're just, without those things being identified, you're just guessing at whether you're treating that water or not.

MS CUNCANNON:
It reminds me of Mr Graham’s comment from earlier in the week that times have changed from when we just found the cleanest water we could find and put chlorine in it.  With those technological developments come new processes and new systems that are required.

DR FRICKER:
And better understandings of, you know, it's relatively recently that people are understanding the relationships between PH and chlorine efficacy for disinfection for example.  That’s, you still find people that don’t understand that there is a relationship between those two but it's the two combined are critical in terms of controlling the efficacy of disinfection.

MR WILSON:
Dr Fricker, is it not also true to say that what we thought of was clean water in the 1970s is not as clean as it is now, not because the quality of the water has degraded but we have a far better understanding of water-borne diseases?

DR FRICKER:
We do have a far better understanding.  I might point out we don’t have a total understanding though.  There's still some new ones coming and long may that be the case.

MR WILSON:
But by way of example, how long is it since campylobacter was recognised as a water-borne disease?

DR FRICKER:
Well, campylobacter was first recognised as a human disease 1958 by Elizabeth King, as a diarrheal disease early 70s by Jean-Paul Butzler in Belgium.  In 1976, it became established as a gastrointestinal disease that is very common by Martin Skirrow in the UK.  Really the first water-borne outbreak was around 1980, I think.

MR WILSON:
Yes, so relatively recently?

DR FRICKER:
Cryptosporidium later still and we've got a plethora of viruses that we're not even thinking about just now.

JUSTICE STEVENS:
All of which rather suggests that Water Safety Plans should be meeting World Health Organisation Guidelines and world best practice?

DR FRICKER:
Absolutely, and to take up the point of the size of a system and whether you can apply a Water Safety Plan approach, Water Safety Plan approach is as relevant to a supply for 500 people as it is to a supply for half a million people.  The level of intricacy may be different but the control points will largely be the same.  It would just depend on the level of treatment that’s in there.  The control points will be similar.  The action levels around them will be similar.  So, you know, producing these things is not difficult.  It does take some level of expertise and it does take some collaboration between various people with various skills but they're not difficult to produce.

MS CUNCANNON:
I want to come back to that in more detail, Dr Fricker, but if I could ask Dr Deere another question about international norms, picking up His Honour’s comment, in your written submission, Dr Deere, or in your written report that was provided to us, you also referenced international norms around maximum uncontrolled and residual risk and conceptual risk mapping.  Can you explain to us why those concepts are important and how New Zealand is behind in that regard?

DR DEERE:
I think one of the problems we found with doing risk assessments, applying the Australia/New Zealand risk management standard, was that the risks were assessed after they had been controlled and in many cases, that led to a long list of low risks and if you pass that before an executive that’s making decisions about investments and costs, they see low risk, they don’t want to know about them.  They’ve got plenty of other high risks to worry about.  So the decision was made in the WHO guidelines and also in the Australian guidelines and other guidelines, that the water supplier should actually assess the risks as if they didn’t have their controls first to emphasise which controls were most important, which controls were reducing risks to acceptable levels.  Now, the Water Safety Plan example that I looked at, from example, from Hastings District Council, had done that.  They had looked at maximum and residual risk but the Standards don’t require that, as I read them.  My interpretation is you don’t, it's not implied that you should do that but it's explicitly required in the other guidelines that I've referred to that it's explicitly required you do that and that’s an academic, like an academic pointless difference but actually it's very powerful because you can show then that, you can show the operator who operates the treatment plant or you can show the person who's in charge of backflow prevention in the flooding system that if they're control fails, you’ve got a catastrophic risk to worry about and that you're relying just on their control or their controls to stop that catastrophic risk.  So it's a very powerful communication tool.  You'll also be aware of Professor Hrudey’s submission which repeatedly talked about the problem of complacency and having those red flags as they often coloured red in the risk tables, showing you that you’ve got these extreme risks only but for your controls would occur, and it's very helpful to keep avoiding complacency.  So for that reason, or I know a lot of New Zealand Councils have done that, they’ve done the maximum residual risk, I would have thought that the Standards or the Guidelines for Water Safety Plans should make that very clear and explicit that that should be done.  For that communication reason, I think it's worth it, worth the extra effort.  It is an academic process and seems very theoretical to assess risks with no controls when you have got controls but I find it a powerful tool.

MS CUNCANNON:
Thank you.  Dr Deere, how does that apply to this theory?  I know that you’ve prepared a few pages of a handout for us.  Members of the Panel, you have a copy of this before you.  So do each of our panellists and there are copies for members of the public and Mr Cairncross has them if anybody else would like to follow along with what we are talking about.

JUSTICE STEVENS:
Is this going to be a core bundle number?

MS CUNCANNON:
Yes, Sir, I thought it could be CB214.

JUSTICE STEVENS:
Thank you.

MS CUNCANNON:
Dr Deere, it might just help to describe this document shortly.  The first page is an extract from your submission that you’ve made to the Inquiry?

DR DEERE:
Yeah, so the second and third rows of the table try to explain the difference between having a, applying the risk management standards and having a risk management system or risk management plan.  On the second row, it's trying to emphasise you’ve got a risk management plan as the current Standards require but the next level up to me is what you put in place rigorous operational controls which gets much more into operations and process control so beyond merely identifying the controls, you're now being asked to spell out exactly how you'll manage those controls and justify those, so it's not that it's not implicit in the New Zealand Standard but it's not explicit in the New Zealand Standard and it is explicit in the WHO and other Water Safety Plan models.  So I want to just to show that difference by those two table rows, to show the subtle difference between the two.  It's a slightly grey difference but it is a difference and for an operator operating, by operator I mean a person working as a plumber or inspector or a network operator who operates water mains and pumps and tanks or a treatment plant operator or somebody as a catchment ranger, they don’t see the Water Safety Plan unless it gets down to that level.  They don’t, unless they're told what they have to achieve, and are given clear procedures with limits they have to report on, and so that’s what's missing from the current Standard.  It doesn’t get down to that level of depth.

MS CUNCANNON:
I want to come back to your water operator/plumber point as well but if I could ask you to turn first to the second and third pages.

DR DEERE:
Yeah, so the second and third pages takes extracts from the 2016 draft of the Guidelines and the bullet points on page number 19 in this extract and the very good diagram, which is numbered figure 2.4 on what's page numbered 52 in this extract, it just shows what you see in the overview of Water Safety Plan, New Zealand context and if you look at it, it's perfectly fit for purpose for 2001 when in 2001 there weren't many process controls in place, so if you looked for critical control points they wouldn't have been there and what this guideline does it, is it helpfully drives improvements and the focus is on improvement so it talks about deciding where improvements are required, having a timetable for those improvements.  What it doesn’t then do is add in the operational depth.  If we turn the page, you'll see on, we've taken an extract from a, this is a recent communication document prepared for Councils in New South Wales and you'll see a diagram and I've highlighted a text, we've talked about, at the heart of the framework is the identification and management of critical control points and so my point is that the heart of that framework is missing from the New Zealand Regulation and this is another health authority who is saying to its Councils having the critical control points identified and managing those and having an incident response plan in case they fail, that is the heart of the process and everything else is to help guide what the critical control points should be and help make sure the operating practice.  Now, clearly in 2001, when a lot of the infrastructure wasn’t in place, all you'd have had is a document which showed you had holes that needed to be filled but hopefully by now people have done their risk assessments and put in place the infrastructure to manage the risk, so now they should be looking at how to turn those into operational processes that have firm limits, 
that are designed to prevent contaminated water reaching customers and if those processes do fail, they have some incident response to alert the District Health Boards and others to the possible health threats and so that’s, the reason I've printed those out is just to show the contrast between where I think current World Health Organisation practice is and where the current Drinking Water Standards are.  There's a small bit missing but it's probably the most important bit that’s missing.

JUSTICE STEVENS:
Dr Deere, if we looked at your first page, if the Drinking Water Assessors in New Zealand were to require that this approach be followed, would that meet World Health Organisation Guidelines?

DR DEERE:
It would.  There's only a small bit missing and it's a hard bit but it's a small bit in terms of the amount of text and context.  It would simply require the Drinking Water Assessors to ask the water suppliers to demonstrate where they were controlling the risk in the practical sense in the field and then to show how they'd set limits for what's monitored, how frequently, when you take action and then to show records and evidence that that monitoring takes place.  So for instance when I do a drinking water assessment, the first thing I ask is, “Show me your critical control points.  Show me your records for the last one or two years,” whatever the audit period may be, “Show me your records of monitoring those critical control points.”  So if they are for example backflow prevention, I ask for the records of the backflow prevention inspections.  If it's drinking water storage tanks, I ask for the records of inspection of those tanks to show they’ve been inspecting the reservoir roofs are still intact and the birds can't get in and the hatches are still locked.  People in plants I ask more often than not these days for online computerised records from the computerised control systems and I ask for evidence of what reactions were taken if the limits were breach and that’s the focus of the assessments because by now most water suppliers have got the Water Safety 
Plan written and their focus is on day-to-day operation of those critical control points.

JUSTICE STEVENS:
And if the response from the water supplier comes back positive and they can provide that information, show that this process is being followed, then they are meeting world best practice?

DR DEERE:
Correct and they are compliant.  If they haven't identified the critical control points, if they haven't got evidence they’ve been monitoring them, or if the monitoring records show they're not meeting their limits and they're not taking the right, corrective actions in response, they're non-compliant and there'll be an undertaking to become compliant from the Ministry of Health or the relevant regulator.

JUSTICE STEVENS:
Thank you.

MR WILSON:
And if they fail to meet that undertaking?

DR DEERE:
Then usually they're required to issue a public health notification in relation to the safety of water, so it could be if it's a chemical risk, it could be a “do not drink”.  If it's a microbial risk, a boil water advisory or something similar.  In most cases, if there is a breach, it's of a minor enough nature that water can continue to be consumed with reasonable safety provided there's a quick response, so an example might be there might be a reservoir where the roof hatch has become insecure, it's not locked anymore.  So the notification to the Ministry of Health in the report would say the roof hatch was not secure, people could gain entry, that’s not a critically protected asset.  The critical control point should be that it's a secure asset.  It doesn’t take long to re-lock, 
re-padlock that asset and resolve that but the undertaking would be that they would do that and provide evidence that they’ve done that.  However, if you found that there was no residual chlorine and there were birds nesting in the water tank, then there'll be a requirement to issue a boil water notice to that community until the tank has been sanitised and the roof repaired.  So it depends on the scale of non-compliance.

JUSTICE STEVENS:
Now, this paper at CB214, it really provides the detail to the evidence that you gave to the Inquiry in June?

DR DEERE:
Correct.

JUSTICE STEVENS:
When you told us that New Zealand, this is in relation to Water Safety Plans, does not meet World Health Organisation Guidelines.

DR DEERE:
In my opinion as a very experienced, I've assessed approximately 200 plans, mostly for health regulators, and in Australia and other countries, in parts of Asia and so on, in my opinion, you could meet the New Zealand Standards and have full compliance with New Zealand Standards and have a fundamental non-compliance with the World Health Organisation version of Water Safety Plans.

JUSTICE STEVENS:
Thank you.  Now, what I would like to do now, if you may permit me, Ms Cuncannon, is to ask Ms Gilbert, could you look at your evidence?  Have you got a copy of it handy?

MS GILBERT:
Yes, I do, Sir.

JUSTICE STEVENS ADDRESSES MS GILBERT:
Q. Yes.  Page 13, where you have told us about Water Safety Plans, and I want to pick up on paragraph 50 where you've told us that Ministry of Health officials found 35 individual templates and guidelines and then started to consolidate them into a single document.  Now, which period are we looking at?  When were you doing this?

A. This was taken after ESR completed their revisions of the existing templates and so we received that in 2015, so it was the 2015/16 work programme year for us.

Q. All right.  That is fine.  That is all I need.  So 2015/2016, you have found these 35 templates.  It must have been a bit of concern.

A. The reason there were so many templates was to try and make them easy for water suppliers to customise but we felt that it would be simpler for water suppliers if they were in a single document with the key principles explained, made much simpler for water suppliers to understand but what I'm hearing from the information presented to the Inquiry, is we need to look at the fundamental framework of our Water Safety Plan.

Q. I'm coming to that, because the point is that whatever the Ministry officials were doing to get it down to a single document then you stop that work?

A. That’s correct.

Q. Now you then go on in your paragraph 51 to explain correctly that section 69Z sets out minimum requirements for a Water Safety Plan?

A. That’s correct.
Q. And there's no restriction on water suppliers doing more?

A. Yes.

Q. And the final sentence, “You would expect water suppliers to look beyond the statutory minimum”?

A. Yes that’s correct.

Q. Now if that expectation wouldn't you then say to the Drinking Water Assessors, look we’ve had this document from Dr Deere, this sets out 
World Health Organisation Guideline Best Practice.  Water suppliers need to do that, get on and make them do it?

A. Yes Sir and I would propose that we would also update the guidance in templates to show this best practice.

Q. Well quite, that of course.

A. So that we would make our expectation much more explicit that there is a statutory minimum but a Water Safety Plan should do a lot more, it should have these specific controls, the monitoring controls, it needs to assess the risks prior to the controls being implemented so I think we need to do a fundamental review of the framework for the Water Safety Plan?

Q. No, no you don’t need a fundamental review.  You now know what needs to be done?

A. The review would do this but it needs to put these new things into the guidance and templates so I absolutely agree.

Q. Well why can't you as the relevant official inside the Ministry write to the Drinking Water Assessors throughout New Zealand and say, “Here is a template, we expect you to require the drinking water suppliers to comply with it.  We know it's not in the standards but section 69Z sets out a minimum and because of the public health risks we require you to act on this World Health Best Practice”?

A. Sir I could conveniently refer you at this point to section 69Z subsection 2(a)(6) which also gives the Director-General the power to issue by notice in writing to a supplier additional requirements as to the content and format of Water Safety Plans which was the question I was going to direct to the Ministry.

Q. Well I was coming to that Ms Cuncannon but you see what we've done is we've cut through the rubbish, got to the, what is World Health Organisation guidelines, it's one page.  The officials could write a letter to Mr Wood equivalent throughout New Zealand, 35 letters would be required.  You could probably copy the medical officers of health and bingo, it's done and you don’t need a review and you don’t need months and months and months of talk?

A. Yes we could certainly do that, I think it would still be helpful to make sure that we have guidance and templates?

Q. Of course I agree with that but that’s not my point.  My point is get on and do it and the other thing too is that through Water New Zealand you could, one of the officials could show some leadership and go and talk to Water New Zealand and say “we want to see from the point of view of public health a lift in Standards to comply with World Health Organisation guidelines.  From now on the Drinking Water Assessors are going to be operationally looking at critical control points that all of the things that we’ve been talking about today, that’s what’s expected of the members of your organisation that are drinking water suppliers”.  Now if none of that works counsel assisting’s going to repeat for the record the relevant section the Director-General, who will be coming tomorrow and we’ll be asking him about this, what does he have to do?

A. He can issue a notice in writing to a supplier setting out additional requirements as to the content and format of Water Safety Plans.

Q. Now we’ve solved it, you don’t need a review, you write some letters, get on and do it and if they don’t do it then the Director-General of Health gives an order under that section?

A. Yes Sir.

Q. You get it?

A. Yes Sir.

Q. Now and then we don’t have to make recommendations, it's done, do you see what I mean?

A. Yes I do.

Justice Stevens:

 Thank you Ms Cuncannon sorry to interrupt but I think we’ve made some progress.

Ms Cuncannon:

And I think if I can take you to the last page of Dr Deere’s document that that will assist with the type of work that needs to be done.  Dr Deere could you explain this page to us?

Dr Deere:

This last page is just one of many ways you can set out for the operators, the frontline operators, the people doing the real work if you like of supplying water what they need to achieve.  This is a simple one page example for one critical control point, in this case we’ve used chlorination.  You can have similar one page examples for bacto prevention or water main repairs or distribution, water storages and so on or catchment controls, for example, and the standard of practice is to try to synthesise in simple and ambiguous form what the operators need to achieve so that they know what to achieve, they know what records to keep so they’ve got an evidence base if they were achieving that.  If you’re a Drinking Water Assessor you audit those records, you can have evidence that there was compliance and they also alert the operator when it's time to raise the matter with a supervisor or perhaps even directly with the district health board or other party when they believe they may have lost control.  And what that means is that whereas the Water Safety Plan might be quite a lengthy complex technical document, it's not terribly user friendly as Mr Wood has pointed out it's quite hard to pull out the key points. That’s what you'd do, you'd pull out the key points for the operators and explain that as long as they do this and do it faithfully and record it and report upon it they’ve done what they need to do to protect public health, they’ve done their job, you’re not complicating it for them.  In practice, of course, that means working with the operators to develop these sorts of summaries in a format that they like, that they understand.  They may want it A3 or A4, they may want it port, photo, landscape, they may want it laminated or not, they may want it on an iPad or on a bit of paper it doesn’t matter but it's in a form that they understand and they like that they can follow and as long as it reflects reality of what they actually do on the ground.  When someone like Mr Wood comes to do the assessment he or she can verify that the operator was doing the right thing all day every day as a record that the water supply should have been safe.  And as a requirement to technically validate these sorts of summaries the operator may not need to see that technical validation but it allows a Drinking Water Assessor to ask the question why are you monitoring that once a week and not once a month or once a day and 
someone has to be able to defend that.  And why have you set the limit at 0.5, not 0.6 or 0.3 and again the operator has to be able to defend it or the Water Safety Plan person has to be able to defend that.  The operator may not actually have all those details but a council engineer or council scientist or an experienced professional should be able to defend all that and if they can't they need to go away and find out and justify.  As Dr Fricker says although these will be often tailored to the specific water supply in practice there's a lot of commonality between them.  So what a council can do is it can find another council of similar scale with a similar type of water supply and they can share and review these examples and there's also a Water Safety Plan portal which the World Health Organisation, an initial water association maintains that was full of examples and case studies and indeed ESR has been widely used by the World Health Organisation to provide training in relation to Water Safety Plans on the Pacific Islands and also trainer of training where they – or training of trainers where they train local master trainers in particular areas, who then train locally.  So they’ve been used extensively as a resource by the World Health Organisation for this kind of training, so the expertise in this is present in New Zealand and it's not difficult to use the relationships between the water industry operators group in New Zealand and an equivalent organisations internationally to find similar Councils and similar water suppliers and simply use their Water Safety Plans to help give you an understanding of the sort of thing that’s required and what it would look like.

JUSTICE STEVENS:
Thank you.  And so, Mr Wood, can you see any problems with this?

MR WOOD:
No, I think it would make life a lot easier for me.  I think it's wonderful.

JUSTICE STEVENS:
So you would be looking forward to getting a letter next week?

MR WOOD:
Yeah, absolutely.

JUSTICE STEVENS:
All right.  Well, you get the letter.  Your 34 colleagues will get the letter.  There might be some cost, some resourcing implications, I imagine, and yesterday you told us that you probably, on a conservative basis, need 10 more Drinking Water Assessors, right?

MR WOOD:
Yeah.

JUSTICE STEVENS:
So tomorrow, we will have the Director-General here and we can talk to him about moves he can make, without changing the law, without doing anything, just a stroke of the pen, he can make changes that will help you recruit some more Drinking Water Assessors.  You see what I am –

MR WOOD:
Yes, I see exactly what you're saying.

JUSTICE STEVENS:
Yes, and that would be consistent with the submission that was received from your organisation, correct?

MR WOOD:
Yes.

JUSTICE STEVENS:
That you need further resource, yes, and we do not need any changes to the legislation, Ms Gilbert, you just get on and do it.

MS GILBERT:
Yes, that’s correct.

JUSTICE STEVENS:
Thank you.  Yes, Ms Cuncannon.

MS CUNCANNON:
Thank you, Sir.  I wanted to pick up on a few points and unpick Dr Deere’s very helpful answer just a little bit.  Dr Deere, I wonder if the word “operator” is a bit like the phrase Water Safety Plan, that means different things in different context and can you just specify for us, when you were talking about a water operator, in your answer, were you referring to the technical people, boots on the ground, the water supplier?  How were you using that term?

DR DEERE:
Yes, I apologise.  You're right, it is an ambiguous word and the way that I was using it there was in relation to the boots on the ground and because one of the major flaws with Water Safety Plans and quality management systems in general is that they're often written by highly capable engineers and scientists in offices but what actually manages the risk is what the people doing the work do on the ground day-to-day and so to me, although the Water Safety Plan itself maybe a white-collar office document, it's only useful if it points to the processes that happen on the ground and that those working on the ground are following those processes.  So when I was using operator in that context, I was thinking of the water treatment plant and water distribution system network and catchment ranges and other operators, plumbing inspectors and so on, that do the day-to-day hands-on work of replacing and repairing water mains, inspecting and repairing and checking water tanks and operating chlorinators and so on.

MS CUNCANNON:
Because there's an inherent tension, isn't there, between having a plan which makes sense and is directive to the boots on the ground, if I can use that 
phrase, but is still owned and understood at the highest echelons of any organisation, whether that’s a Council or a private organisation, so that those risks are being appropriately understood, resourced and given appropriate significance.  Can you comment on how you would see an optimal Water Safety Plan addressing that tension?

DR DEERE:
Correct.  So the Water Safety Plan document, because it has to meet a regulators expectations and explain to an independent third party regulator or assessor, explain how the risks that a water utility faces are managed, has to be reasonably lengthy, and is not something that’s necessarily user-friendly.  So what would normally happen is that that would be a stand-alone document and what the operators need to know would be perhaps attached or appended or perhaps exists separately and just be referenced and we often see the bit the operators need to know exists either as separate documents or as attachments at the end that can be pulled out and I've heard people refer to that as the “all you need to know bit”, the concise summary that the operators needs for their day-to-day work.  There can be a lot of science and engineering and thinking behind that but it usually boils down to quite a small amount of information and a well-trained boots on the ground operator will know what is expected and understand what that means and it serves as a daily reminder and check so they know what they have to achieve and if they do their job and meet those requirements and report on them, even if something goes wrong, the beauty for the operator is they are protected because the water supplier and often the Drinking Water Assessor have effectively endorsed that that is what is expected of the operator.  So it also makes, it protects them as well and it's what a number of operators or boots on the ground operators have expressed to us how much more comfortable they feel.  They now know what's expected of them.  They're not having to make guesses and they know they're protecting public health but they can be very nervous about what's required.  So it benefits them as well but it means you have a different layer that you have the Water Safety Plan desktop layer that’s aimed at the middle management, the technical management and the Drinking Water Assessors and then you have the simple procedures and summaries that are aimed at the boots on the ground operators.

MS CUNCANNON:
So without wanting to put words in your mouth, is it fair enough to say that some of the issues we've heard about, ownership and the complexity of these documents, is actually just inherent in the nature of the beast but you deal with that by having different parts of an organisation dealing with different parts of the process?

DR DEERE:
Correct, and that also applies for very small suppliers where the very small suppliers, they may only see the operator summaries and an oversight agency of some sort, perhaps a nearby large Council or a Regional Council or even a national agency, would provide that information to those small communities and the Water Safety Plan then would exist at a higher level, so even when you go away from a mid-sized to large-sized water supply to the very small size, the Water Safety Plan may exist as a larger document that covers multiple small communities and those small communities who can't have their own Water Safety Plan, it's beyond their capacity, they simply have the bit they need to know about how to operate the system, so it's the caretaker or whoever is on the site who's doing that day-to-day work.

MS CUNCANNON:
Thank you, Dr Deere.  Dr Fricker, you’ve commented on Water Safety Plans needing to be modular and that this also helps to address some of the concerns people have expressed about documents being too difficult and too technical.  Do you have anything you'd like to add to Dr Deere’s comments?

DR FRICKER:
Only that this illustrated example for free chlorination is that this is an example of one module for a treatment plant.  So there would be other modules very similar to this that would relate to a variety of different parameters, depending 
on the complexity of the treatment plant but there might be something that addressed coagulation for example.  There might be something that addressed sedimentation.  There might be something that addressed filtration, as individual modules around that treatment plant.  I'd also like to say that there's often a lot of talk about the complexity of producing these documents.  When I look at this, it's very clear.  You know, the numbers that Dr Deere’s put in there for free available chlorine and PH and what they should be, are all numbers that are in water quality experts heads.  They're not specific to a particular treatment plant.  They are just, that’s perfectly logical.  Yes, that’s the target you'd be looking for.  That’s where you'd be happy.  This is where you'd be unhappy.  So it's very very straightforward.  I don’t see that there's a big task with doing this as long as it's broken down in this way.

JUSTICE STEVENS:
That is the page you are referring to is it not.

DR FRICKER:
Correct.

JUSTICE STEVENS:
The final page, table 3-2.

DR FRICKER:
Yes.

JUSTICE STEVENS:
Yes.  So what you are really looking at in terms of the Ministry of Health informing the Drinking Water Assessors, would the possibility of providing further guidance from a perspective of your typical plant?

DR FRICKER:
It's all in Drinking Water Standards already.

JUSTICE STEVENS:
Yes.

DR FRICKER:

So these numbers are already there.  So the limits for chlorine, what the pH limits should be, what the contact time should be, it's all there.

JUSTICE STEVENS:

Yes.

DR FRICKER:

So it's just straight out of the Standards.  Same for filtration, it's all there.  So there’s no work to be done, it's just a question of organisation.

JUSTICE STEVENS:

Right.  And presentation.

DR FRICKER:

And presentation.

JUSTICE STEVENS:

Yes so it's actually really, really simple.  

DR FRICKER:

It is because the work’s been done.   It just needs to follow this format and be put together.  It's very straight-forward.  The fundamentals of the Water Safety Plan should already be there, just this needs to be added in to quantity and put action limits around those control points.  They’re mostly there.  Most people already have them.  They know what their target chlorination level is going to be, they know what their contact time is because they’ve looked at their contact tanks.  They know what their target pH is going to be.  Standards tells you, you can't be below .2.  It's all there, it's not hard.

MR WILSON:

But Dr Fricker, they may not have the records.

DR FRICKER:

They may not have the records, but to –

MR WILSON:

To introduce the record keeping arrangement, particularly with modern programme or logic control, you know, digital control systems, it is pretty straight-forward.

DR FRICKER:

Very straight-forward. 

MR WILSON:

Mhm.

DR FRICKER:

But even for small systems that don’t have those – that capability right now, you know, this is an illustrative example of how you would do it manually and so even if you don’t have those online systems, you can still introduce these critical control points with action limits and do the measurements manually.  It's not hard.  They should be doing it anyway.  It's just a question of writing it down.

MR WILSON:

And of course, the cost of instrumentation and monitoring as you pointed out is going down by orders of magnitude almost on an annual basis.

DR FRICKER:

Yeah absolutely and cheaper and cheaper and, you know, it's very close now to being monitoring inline in reticulation systems, too, and the results being 
collected on the cloud and analysed remotely.  That’s very close to happening. 

MR WILSON:

Yes, I suspect I have more computing power in my pocket than I had in my, you know, 100 treatment plants 10 years ago.

DR FRICKER:

That is probably true. 

JUSTICE STEVENS:

Now, Dr McElnay, you have been listening to the discussion that we have been having with Dr Deere and Dr Fricker and Mr Wood and Ms Gilbert about what could happen to see a significant change to both the practice of water suppliers in meeting these public health safety standards and in the consequential work of the DWAs and your role as director of public health includes responsibility for protection of public health.  Now, we saw in the Stage 1 report how problems arose in the context of Havelock North and Hastings.  Do you see any difficulty why the steps that we have been discussing and which everyone seems to endorse couldn't be done forthwith?

Dr McElnay:

I think it's very persuasive that this is something that we can implement.  Clearly, Water Safety Plans are critical control measures to assure us of water safety so I think given the comments that have been made, the fact that the information is there, that it's already being done in many places, then I think it's something that could, on the face of it, be easily implemented.  So I would certainly support that. 

JUSTICE STEVENS:

Well, thank you very much indeed.  We are keen to have your support given your independent statutory role and your ability to go straight to the Minister if necessary, so the point being that in Dr Fricker we have one of, if I may say 
so, one of the world’s best microbiologists in the drinking water area, in Dr Deere we have from Australasia one of the best specialists there is, they have put forward a very simple plan of how it can be done.  It can be done without changing the law.  It can be given directions to the medical officers of health, to the Drinking Water Assessors and just a letter, very simple letter along the lines we have talked about, and the addition would have a page like that with a few extra ones as explained by Dr Fricker and so the point being, that it would be because of the risks and you haven't been here to hear the discussions about the risks that exist.  I mean, they’re already spelt out in the Guidelines and it's not new, but they’ve been aired here that the Inquiry is worried about the fact that we have now fallen behind and, as I understand it in the correspondence Crown Law on behalf of the whole of the Government accepted that we were now not meeting world standards, so that it is accepted that we are behind the eight ball, would be good to get on and solve it.

Dr McElnay:

Yeah.

JUSTICE STEVENS:

Even without waiting until our report and what would be wonderful if you could make the changes, send details of what has happened to us and then we can include it in the report and then we don’t have to make a recommendation. 

Dr McElnay:

Yeah, we can certainly do that.

JUSTICE STEVENS:

Yes and the other thing too is that that means that Ms Gilbert can, her staff, can get on and change the template, but really that’s fine, but it's not the vital part of it, it's actually getting it started and doing it. 

Dr McElnay:

I totally agree and I think as the Inquiry has gone through, I think it is very important that we do identify those changes that we can make now.

JUSTICE STEVENS:

Yes, yes.

Dr McElnay:

Without having to wait for what is inevitably when it comes to legislative changes will always take some time.

JUSTICE STEVENS:

And we appreciate that.

Dr McElnay:

And it is about managing risk. 

JUSTICE STEVENS:

Thank you very much.  That is extremely helpful. 

MS CUNCANNON:

Thank you Sir.  I wonder if that is a good time to turn to the resources that are available to support these processes and I wonder if Dr Nokes could talk about the training that is available through ESR and then I will ask other members of the panel to comment on the training available at the University of Queensland and the exam process at the University of Melbourne.

DR NOKES:

ESR provides for the Ministry of Health when requested training in the various training courses they hold throughout the year.  Those may cover courses specifically for Drinking Water Assessors and HPOs, some may be to do with professional development more generally, but essentially that is the only role that we have at present in terms of providing training directly to Public Health Unit personnel.  

MS CUNCANNON:

In New Zealand, Dr Nokes.

DR NOKES:

In New Zealand. 

MS CUNCANNON:

But is it right that New Zealand scientists and staff and involved in training more generally on behalf of the World Health Organisation and therefore already have those skills that we are talking about here?

DR NOKES:

Certainly there are ESR staff, I am not one of them at present, who are in the Pacific advising and training operators and Health Ministry or Department people in the islands as well. 

MS CUNCANNON:

Dr Deere, perhaps you are the best person to talk about the Australian education opportunities that we perhaps could tap into?

DR DEERE:

Yes so when the Australian Guidelines were updated, as I say we had the difference between Australia and New Zealand was we had the Sydney water contaminated incident so we jumped ahead of where we were at the time and Justice McClellan in the McClellan Inquiry made a number of, a lot of recommendations and one of those led to a move to have better training of water quality management, water safety management and also some sort of formal qualification or recognition of qualification in a water quality management and so in response to that, the University of Queensland has set up a training course.  That runs twice a year, has drop in but also upon invitation.  Beyond that is a simple two day training course in water quality management systems focus largely around the critical control points and how they are set up and then the University RMIT or Royal Member of the Institute of Technology in Melbourne runs an exam, a certified exam in relation to water quality management.  It sounds like it's similar to me, it sounds very 
similar to the Drinking Water Assessor training actually in that it's aimed at drinking water quality managers within council and other water utilities and also aimed at Drinking Water Assessors so I think it's probably a parallel with that situation and both courses are certified, both courses, so the training course and the Australian context involves the delegates working through exercises, they're required to define and identify critical control points for a system that they are familiar with and they give it examples from a practice – a practitioner at a water utility, they are taken to treatment plants and asked to identify critical control points might be and so on and then they complete that and certify it by the university, their own RMIT exam is simply just a conventional exam that they take separately to this to have a university level examination in drinking water quality management systems. 

Ms Cuncannon:

And would the expectation in Australia be that any person who is, if you like, holding the pen on a Water Safety Plan has that level of educational experience and has that qualification?

Dr Deere:

Yeah the assessors have to have passed the exam to be an assessor, it's a pre-requisite.  There are other requirements but that’s one of the requirements.  Somebody in a water quality management role may not feel the need to go to those training courses, it's entirely up to them if they want to but many of them do.  But if they’ve got enough experience in water quality management they can spend the time to read the guidelines, talk to their peers and colleagues and become sufficiently competent without necessarily needing a training course.

Ms Cuncannon:

If I might turn to the top of audit and review –

Dr poutasi:

Can I just chime in there Mr Graham might want to contribute to that training discussion.

Ms Cuncannon:

Mr Graham.

Mr Graham:

Yeah I would actually, there's a couple of things that I would say and just going back a little bit to this page, I mean on the back here.  From the point of view of somebody who writes a lot of Water Safety Plans a lot of the information we’re talking about is actually and I reiterate what Mr Wood said, it's actually in Water Safety Plans but it's kind of buried, it's kind of buried in the risk tables and so it's there and I also think that a lot of the information that’s here is we have consider implicit in a plan and I think what Dr Deere is saying it needs to be explicit.  So I take that on board and I look at this and I say this is a very simple change to make and so it's not a hard thing to do, it's not a big ask in terms of changing the plans.  In terms of the training that’s been discussed and things, the one point that I would make and I don’t, you know, I have full respect for the likes of ESR and other training organisations that are involved in this and who do work for the Ministry of Health.  The only thing that I would say is we need to be very careful that we don’t come at this solely from a theoretical approach and a theoretical position of scientists and experts and it really does need, we really do need to make sure in all of this that there is input from people who are involved in the less glamorous end of writing these plans or implementing these plans, people who are working in water supplies, people who are involved and engaged in the kind of nitty-gritty of these things to make sure that the practical aspects, that the theoretical ideas are actually practically achievable and workable and what those things it's kind of just, I just provide that caution and think it's very important.

Justice Stevens:

Very helpful and thoughtful perspective because we’ve been hearing how, in terms of the skill set for a Drinking Water Assessors it's not just microbiology and risk assessment, it's actually knowing what a water supply system from source to tap looks like and how it works.

Mr Graham:

Yes that’s right and I think often the reality on the ground floor is different from that in the ivory tower if I can phrase it like that and like I said I have no disrespect and it's no disrespect to the people who are doing this work but I just – I think the practical input of often the people who are involved at the operations level or in writing these things and I hear people discussing it and I think, well, you know from a practical point of writing these things how does that fit in and work so that’s just my caution and…

Justice Stevens:

Could I just ask Dr Deere that page was proffered extremely helpfully as an illustrative example and Dr Fricker mentioned of other areas of or other critical control points that would need to be covered.  How many are there in total?

Dr Deere:

It depends on the scale of the water supply but it's of the order between, I would say typically between six and 12 modules of that order.

Justice Stevens:

So there's, if the letter that Ms Gilbert’s going to write has page 1 and table 3.2 in it depending on the relevant water supplier there would be either six to 12 pages of appendices, is that it?

Dr Deere:

Yep.

Justice Stevens:

How long would it take you to write, say, those?

Dr Deere:

In specific examples it's a matter of hours, in specific examples.  The thing that needs a bit more time is for the suppliers to make sure they tailor it to reflect their real (inaudible 15:21:37).

Justice Stevens:

 Of course.

Dr Deere: 

And then there is, for example, is that’s quite straight forward, as Dr Fricker said it’s not – it's something that is – and as Mr Graham says, they're something that’s done sort of every day by water suppliers often implicitly.  I mean simply making it explicit so I also agree with Mr Graham’s point about operators for the University of Queensland course, we only run that course with a person from a water utility with operational experience, and we take the trainees to a – to meet operators who have got good plans in place to meet one-on-one with their peers because I totally agree that it has to be operationally real, a very good point.  

Justice Stevens:

Accepting Mr Graham’s point which for myself I totally agree with you say it's a matter of hours to write this?

Dr Deere: 

Correct.

Justice Stevens:

For the six to 12, now my next question is to Ms Gilbert, within the 3.5 FTEs of your staff in the Ministry do you have someone that could write those six to 12 pages, to be in the next 48 hours?

Ms Gilbert:

I don’t think they could do it in the next 48 hours but I think certainly next week we would look at the six to 12 modules, we may also ask Chris and ESR to help us with that but to make sure that we’ve got as many of the illustrative modules as we can.  To get the letter out next week we may need to flag some additional illustrative models will come but we’ll get as many done as we can.

Justice Stevens:

Wonderful, thank you, I think that just about nails it.

Ms Cuncannon:

I'm was going to pick up on Mr Graham’s comment in a slightly different way which is that perhaps ironically a number of the consultants on the panel have mentioned that within our drinking water suppliers there is a heavy reliance on consultants.  How do we get the right balance between bringing technical expertise when it's needed and the boots on the ground view that Mr Graham’s referred to, the ownership issues that we’ve heard about or way of the organisation and perhaps given that sort of man overarching thing I could ask each of the panel members to reflect on that and share their views.  Dr Fricker I’ll start with you to give other people some time to think about that issue.

Dr Fricker:

I guess I’d like to start by saying I agree completely that you need to have operational input for this and the reasons for those kinds of things would be, for example, in this illustrative example it says, “The target range of pH is seven to eight,” and that’s already what, the range that most of us would use but it may not be applicable to every water supply and so you need operational people there who are available to say, yes we can meet that or no we can't or we’d need to put an extra step in there to reduce or increase pH those kinds of changes.  These documents shouldn't be written by one person and implemented at a water treatment facility, they need to be written by people with a variety of experience.  So operational, public health experience, there may well be water quality managers, you may even, on occasion, need a chemist but it needs to be a group of people that contribute to it.  I personally don’t think that these need to be written by consultants but there may be a requirement for a consultant to oversee it prior to, particularly because DWAs right now are not familiar with this.  So they’ll be learning it and they won't get it right first time every time and that’s no reflection on their skills.  It's just they're not familiar with it.
JUSTICE STEVENS:
It will be new?

DR FRICKER:
But this is not days of work for a consultant to oversee.  This is a couple of hours.  Just go through and say, “You need to change this, this and this.”  So that’s how I see it being done.  If these go out with illustrative examples, they need to be right, not cobbled together by people that don’t understand because they need to be operationally correct.  If they go out, this is something that most suppliers would be able to do very quickly and they may need a couple of hours’ assistance from somebody that’s familiar with these but that’s really it.

MS CUNCANNON:
Dr McElnay, do you want to comment on the use of consultants generally and in particular with Water Safety Plans?

DR MCELNAY:
I can see the value of consultants but I would reiterate the comments that have been made that the Water Safety Plan has to be owned by the water supplier, so even if you’ve used consultants for part of that process, fundamentally the operator has to know the details of what's being provided because that is the whole point of the Water Safety Plan.  I particularly like the term that’s been used, which is about making what's implicit explicit, and I think that can be the difficulty if you don’t really own the plan, is you don’t even know what's in the plan.  So that needs to be very clear.

MS CUNCANNON:
And can I just be clear that you mean ownership at all levels of the organisation?

DR MCELNAY:
Yes.  Yes.

MS CUNCANNON:
Thank you.  Ms Gilbert?

MS GILBERT:
I agree with the comments that have been made before.  I think one of the really important parts of the water supplier at all levels owning their Water Safety Plan is that it's a living document and they need to be really clear when anything changes in the processes or the system or the catchment, that the Water Safety Plan needs to be updated, the risks need to be reassessed, there may be new control points required or there might need to be adjustments made and if the water supplier at all levels isn't aware of that and isn't alert for that, then the Water Safety Plan will go out of date.

MR WOOD:
In terms of consultants generally, the reliance on consultants to some extent has been a reflection of a lack of capacity within some water suppliers.  So the water supplier, it's not necessarily that they don’t have the expertise.  Quite often it's they don’t have the time.  So a relatively small Council might have seven or eight water supplies and seven or eight wastewater systems and storm water systems and a very small pool of people dealing with all of those and so that’s where I see the greatest reliance on consultants, is because these guys are running round basically chasing their tail every day and so I think if there's something practical and easy that they can helped with, that actually the benefits might be, like this that can be implemented, the benefits might be quite substantial very quickly.

MS CUNCANNON:
Mr Wood, if I could just pick up on that comment though.  Isn't the difficulty with seeing the Water Safety Plan as something that can be outsourced because you’re busy on the day-to-day, that inherently means that the Water Safety Plan isn't part of your day-to-day, and as I understand the concept from the World Health Organisation, you actually need a person who's almost sole 
responsibility it is to focus on drafting the plan in the first place and monitoring it day-to-day and ensuring that it is a living document?  So does that show a fundamental issue with how we use Water Safety Plans?

MR WOOD:
I think it's probably a reflection on how we have used Water Safety Plans but because these things have not been clear and simple and easy to pull out, I think that’s part of the reason they go on the shelf, is that the people who are busy cannot go into a document that’s complex to find something that they really need but is buried in the back.  So I think this is actually, something like this is, you know, it could be a huge improvement quite simply.

JUSTICE STEVENS:
Game-changer?  Does that ring a bell?

MR WOOD:
It could be.

JUSTICE STEVENS:
Yes.  And you do not need to go further than the stage 1 report.

MR WOOD:
No.

JUSTICE STEVENS:
And the Water Safety Plans that we have been looking at, many of which were prepared in large measure by consultants.

MR WOOD:
Yes, absolutely.

JUSTICE STEVENS:
And to recognise that a consultant does not provide a panacea?

MR WOOD:
No, correct.

JUSTICE STEVENS:
For correctness, accuracy or compliance with either the Standards or the Guidelines?

MR WOOD:
I agree with all of that.

MS CUNCANNON:
Dr Nokes, do you have anything you'd like to add on the use of consultants and in particular with reference to Water Safety Plans?

DR NOKES:
Yes, just briefly.  I certainly agree with Dr Fricker and there may perhaps be a role for consultants in providing guidance but it's not a one-person job preparing these things and they need to take into account the people who are actually operating the treatment system and certainly with modules as simple as this, that encourages the water operator to understand what's going on and to have direct input into it and understand what it means to them in terms of, in practical terms and because of that, I think it's a step forward in addressing the sorts of issues that Ms Gilbert raised, that is the need for changes to be reflected and the operator is probably the person who's going to know when changes are being made and they understand what they're doing with these modules and they can make the changes directly and quickly and simply.  So, yes, definitely a step forward.

MS CUNCANNON:
Mr Graham?

MR GRAHAM:
I think the first thing I'd say is that I like, you know, obviously this is a great idea, this page here.  There is a risk in it and I'm sure Mr Wood will understand and probably knows what I'm going to say, and it's this.  If the Ministry of Health produces a bunch of these as templates as examples, the risk is the cut and paste phenomenon and so many water suppliers will hear from the DWA, the Drinking Water Assessor, that they now have to include something like this into their Water Safety Plan.  They’ll take this.  They’ll cut and paste it and they’ll include it in their plan and they think they’ve achieved what needs to be achieved.  Now that isn't what needs to be achieved.  We're talking about an understanding and therein lies, I think one of the fundamental problems with Water Safety Plan preparation over the last 10-odd years or so in New Zealand and, you know, I write plans and I write them as a consultant and I'm as much a part of the problem as probably anybody but the simple fact of the matter is that, you know, my belief is, and yet my boss would be horrified to hear me say this, but the utopian position is that water suppliers write their own Water Safety Plans.

JUSTICE STEVENS:
Of course.

MR GRAHAM:
And consultants aren't involved.  There's a couple of barriers to that and the first is that my belief is that in New Zealand most, many water suppliers have not accepted that the Water Safety Plan is a tool that they can use to reduce risks in their water supplies and assist them to provide a much more likely safe water supply.  Most or many, I should say, water suppliers see the preparation of Water Safety Plan as a compliance requirement and a barrier to compliance and so typically, what I encounter is I get a phone call from a water supplier.  They say, “We've met with a Drinking Water Assessor three days ago and they said we need a Water Safety Plan,” or, “We need to update our Water Safety Plan.  Can you do that for us?”  Now, for a water supplier, there's numerous issues that we've spoken about and clearly capacity is one of them.  Time is one of them.  Cost is another one and expertise is another one and I kind of, you know, I don’t think Water Safety Plans are that easy to write.  I think you need actually quite a strong understanding of risk management to write these things.  It's not a skill-set that your average water supply manager is going to have to be honest and –

Mr Graham:

Mr Graham can I interrupt you there, isn't that Dr Deere’s point that there are layers to these documents, we shouldn't think of the Water Safety Plan as just one document drafted by one person.  If we take the diagram on page 3, the second to last page, the circle diagram, the operator as I understand it or the “boots on the ground” person if we can use that term to be very clear what we mean by operator, they need to be involved in these sorts of diagrams but your Water Safety Plan is written by someone who's much more expert and is an expert in risk management.

Mr graham:

That’s exactly the truth and I don’t disagree with it but I can tell you that this diagram here would not be comprehensible to many water supply managers in this country and I can say that, you know –

MR WILSON:

Well that raises the question.

Mr graham:

Sorry?
Mr Wilson:

That raises an interesting question.

Mr graham:

Yes.

Mr Wilson:

Are those water supply managers up to it?

Mr graham:

I think that what I see often in smaller councils is that they lack the expertise that they need.

Justice Stevens:

The answer to Mr Wilson’s question is no?

Mr Graham:

They're not up to it.

Justice Stevens:

Not up to it.

Mr graham:

Yep I agree.  Yep in many cases and that’s not all cases but in many.

Justice Stevens:

But you'd have to accept Mr Graham we’ve got to start somewhere?

Mr graham: 

We do, we do.

Justice Stevens:

And it starts with leadership from the Ministry?

Mr graham: 

Yes.

Justice Stevens:

And you’ve got to start with action –

Mr graham: 

That’s right.

Justice Stevens:

And do nothing?

Mr graham: 

No I agree absolutely, I agree entirely and so I'm just, you know, that’s where consultants come in and that’s where consultants are used but the difficulty is that when consultants are used they're used for – a water supplier uses them to meet a compliance requirement and we never, from 2008 when we had our legislation passed and we set ourselves along this path of managing risk we kind of thought that because it was a good idea everyone would pick it up and understand it and take it on board and we kind of never, we kind of never said what do we need to do to make sure this becomes an inherent part of the way water supply managers think and behave.  We never, and you’re right it's that question of leadership and international input and we lost all those international links around these kind of things and so I'm just trying to explain why consultants end up – you end up with this consultant thing and consultants provide an awful lot of expertise into this equation and it's where a lot of the expertise resides.  But there, you know, how do you get around this problem, you know, I've got some ideas on how it might work but it is a difficulty.

Ms Cuncannon:

Sir I'm just conscious of the time, I wonder perhaps I give Dr Deere a right of reply on this issue and then it might be a convenient time for a break?

Justice Stevens:

That’ll be fine and then we’ll have afternoon tea.

Ms Cuncannon:

Thank you Sir, Dr Deere would you like to comment on what you’ve heard from the rest of the panel?

Dr Deere:

I think the most important comment was from Mr Graham saying that ideally the water supplier would need support to do this sort of thing, they'd be able to do it in house and the reason, it's not a project where you get a consultant to do something, design a building for you and then the building’s built.  A Water Safety Plan is about operational management of a water quality management system and if the water supplier doesn’t understand it and have ownership of it it becomes a document on a shelf.  So I think not if there are difficulties with water suppliers doing that entirely on their own but I think we should acknowledge that would be the ideal goal and in the meantime they should seek to only use consultants to the extent they need to to get over that hump of workload or to fill in gaps in expertise but try to as much as they can in house and be aware that this Water Safety Plan is not a project, it's a long‑term thing so if someone’s going to own and maintain that Water Safety Plan from within the water supplier for the long-term.

Ms Cuncannon:

That’s the issue I'm going to pick up after the break, thank you Sir.

Dr poutasi:
And internationally that’s doable, that’s your experience yes, thank you.
Justice Stevens:

How are we going for progress?

Ms Cuncannon:

We’re going well Sir but if we could keep it to a 15 minute break that would be.

Justice Stevens:

Of course 15 minutes Madam Registrar.

Inquiry ADJOURNS:
3.40 pm

Inquiry RESUMES:
3.57 PM

JUSTICE STEVENS:
Ms Cuncannon, just before we continue with the Panels, there are a couple of administrative matters that I would like to deal with.  The first relates to the sampling and monitoring and laboratories caucus.  Now, I have received a report from Dr Fricker, who has indicated that a meeting took place this morning, and thank you, Ms Gilbert, for making yourself available.  I understand IANZ people were able to be there.

MS GILBERT:
No, I'm sorry, Sir, they were present last night but our communication with them today is via email.

JUSTICE STEVENS:
Well, excellent, that is fine.  Thank you.  So you met with them last night?

MS GILBERT:
Yes, that’s correct.

JUSTICE STEVENS:
Yes.  Good.  And then so the caucus has produced a draft, correct?

MS GILBERT:
That’s correct.  It's just with Dr Fricker and Dr Deere just to double-check we've got everything written correctly.

JUSTICE STEVENS:
Good.  And then that is going to be checked with IANZ, is that correct?

MS GILBERT:
That’s correct.  Once we are comfortable that our experts are happy, then it will go to IANZ for their comment and review as well.

JUSTICE STEVENS:
All right.  So in terms of a timetable, it is really important that we maintain the momentum because as I understand it, and you can correct me if I am wrong, Ms Gilbert, there are some recommendations for us to consider, which is precisely what we wanted.

MS GILBERT:
Yes, that’s correct.

JUSTICE STEVENS:
And you will have seen the precedent for how we like to deal with caucus matters.

MS GILBERT:
Yes, Sir.

JUSTICE STEVENS:
In the appendix to the first report.  So tomorrow, we will give you a chance for you to confer with the IANZ representatives and then to get back to Doctors Deere and Fricker either overnight tomorrow or by 7 o’clock on Friday, because we want it by 11 o’clock.

MS GILBERT:
Yes, Sir.

JUSTICE STEVENS:
And the other thing to mention is that this is a caucus and in relation to the science caucus, lawyers play no part.  It is for experts and those practically involved and who have been requested by the Inquiry to participate in the 
caucus.  So it is yourself, Ms Hofstra, Mr Hallam and the other gentleman who is in charge, Barnes is it?  Yes.  Mr Barnes.

MS GILBERT:
I have also included my colleague from the Ministry who's here, who has a lot of practical experience.

JUSTICE STEVENS:
Who is that?

MS GILBERT:
Scott Rostran, Sir.

JUSTICE STEVENS:
Very good.  Well, in that event, he will need to be a signatory to sign off because when we have caucuses, those that are involved have to sign as being part of it but the point is that we are interested in your views as caucus members and that is the product of what we are looking for.

MS GILBERT:
Very good.  Thank you, Sir.

JUSTICE STEVENS:
Thank you very much indeed.

MS ARAPERE:
Sir, if I may just briefly address you.

JUSTICE STEVENS:
Yes.

MS ARAPERE:
Ms Butler and I attended the meeting last night between IANZ and the Ministry of Health in the capacity of scribe and recording what they discussed.  The caucus that occurred this morning between the experts and the Ministry of Health, there were no lawyers in that caucus, Sir.

JUSTICE STEVENS:
Great.

MS ARAPERE:
And IANZ are based in Auckland, so what was drafted has been sent to them via email.

JUSTICE STEVENS:
Good.  That is great.  It is no criticism.

MS ARAPERE:
No, no.  No, Sir, I'm just wanting to make that clear.

JUSTICE STEVENS:
No.  No, well, that is great but, you know, what we are trying to ensure is that it is looked at from a practical and expert perspective.  If there are legal issues that flow out of it, well, that is for us to sort out.

MS ARAPERE:
Absolutely, Sir.  That’s understood.

JUSTICE STEVENS:
We do have counsel assisting to deal with that.  But what we wanted to do was to capture the momentum of what we achieved yesterday.

MS ARAPERE:
Absolutely, Sir.

JUSTICE STEVENS:
And it seems to have done that and that is really positive.

MS ARAPERE:
Thank you, Sir.

JUSTICE STEVENS:
Thank you for your support.  I hope your wrist is not too tired from writing.

MS ARAPERE:
No, I was typing, Sir.

JUSTICE STEVENS:
Typing, very good.

MS ARAPERE:
With two hands.

JUSTICE STEVENS:
You are not representing IANZ are you?

MS ARAPERE:
No.  Our understanding from the chief executive of IANZ, Mr Lou Richards, is that Meredith Connell represents IANZ.  They had no lawyers here yesterday but they, whatever process they have to go through, I imagine they are doing that.

JUSTICE STEVENS:
Well, hopefully they will be getting the message that it is the caucus members that decide and we have got a few people from Meredith Connell here.

MS ARAPERE:
Yes, Sir.

JUSTICE STEVENS:
Who can perhaps convey that message.  You just stood up, Ms Linterman.

MS LINTERMAN:
Sir, I can confirm that Meredith Connell is not acting for IANZ.

JUSTICE STEVENS:
On this matter?

MS LINTERMAN:
On this matter.  Quite a conflict.  

JUSTICE STEVENS:
Well, it would be quite contrary to my direction as well.

MS LINTERMAN:
They're not represented by lawyers.

JUSTICE STEVENS:
All right.  Thank you.  Well, that is a great relief because we do not want lawyers anywhere near this.

MS ARAPERE:
Even typing, Sir.

JUSTICE STEVENS:
No, you can type to heart’s content, Ms Arapere.  Very good.  So that is the science caucus and terrific, thank you.  Really we are very pleased to get that material, so thank you.  Now, the timetabling, do we hope to finish by 5.15 tonight, Ms Cuncannon?

MS CUNCANNON:
Yes, Sir, as soon as we can.

JUSTICE STEVENS:
And then tomorrow, we would start at 10 o’clock because I understand the Director-General arrives at 9.20-ish.

MS ARAPERE:
That’s my understanding, Sir.  He's on that flight from Wellington that gets in at 9.20, 9.30 and then has to make his way here.

JUSTICE STEVENS:
Good.  And like the other chief executives, we would like him sworn and to give evidence because that is what the other chief executives have done and we do not believe it is right or proper to differentiate but secondly, what we are interested in is his personal perspective about the matters that he will be asked and about the exercise of his specific statutory powers or whether he has been asked to exercise them.

MS ARAPERE:

Yes Sir, that is understood.  I note that Dr Stuart Jessamine has rearranged his schedule in order to be here tomorrow to if the Inquiry does wish to here from him he will be in the public gallery.

JUSTICE STEVENS:

Well that’s – no, that’s wonderful.  Whether we need to hear from him is something that the panel, the Inquiry panel will consider after we have heard from the Director-General. 

MS ARAPERE:

Yes, thank you Sir. 

JUSTICE STEVENS:

Thank you very much indeed.  And the other point to note on that score is, of course, that we have had Dr McElnay who has specific statutory powers as we have heard and has a statutory direct line to both the Director-General and the Minister, so and is the person that deals with the public health issues that we look at in the section this afternoon, section 3B and 3D.  Very good, Ms Cuncannon, thank you Ms Arapere.

MS CUNCANNON:

I would like to now turn to the issue of auditing and reviewing Water Safety Plans and in the interests of time I will set out the framework as I understand it and then perhaps ask each panel member to comment on particular issues as they see them.  So section 69ZB of the Health Act provides for a Water Safety Plan to be reviewed every five years and if I understand current DWA practice, but I will obviously defer to Mr Wood, scope 3 does not require an on‑site visit to review the Water Safety Plan, that is a desktop review and scope 4 does involve a review including some on-site visits for a Water Safety Plan?

MR WOOD:

Correct. 

MS CUNCANNON:

So essentially we have a five year period for review under the auspices of the DWA and my question for each of the panel members is for your views on appropriate internal review processes.  So we’ve talked about the concept of ownership, how do we ensure ownership within the water operator, within the water supplier as a whole and, secondly, what is the appropriate level of external review both in terms of time periods and the nature or extent of the review?  So contrasting how we currently do scopes 3 and scopes 4 of the DWA practices and then no doubt that will feed into the comment Dr Deere made yesterday about needing to be cognoscente of further impacts on 
resources given we have already identified we are 10 FTE DWAs down.   Who would like to start?

DR FRICKER:

It is a living document, needs to be used daily, so I think internally probably, you know, initially when you put these values in I’d say there needs to be an internal review after a month to make sure that the values are correct and, you know, you’re actually achieving what you’re setting out to achieve because that’s the whole purpose of this document, probably three-monthly after that.  In terms of review by DWAs, annually as a desktop, three yearly perhaps as an on-site, that would be my suggestion.  But it really must be something is used daily, so the data, most of the data, or a lot of the data will be electronic and so if there is no difficulty about reviewing it because it's all done for you, you just tell it to spit out anything that is out of range.  So it should be very straight-forward. 

MS CUNCANNON:

And what should the layers of reporting or accountability be ideally within a water supplier?  So if we think about the executive level, the management level and then the boots on the ground level, which may or may not itself be split?

DR FRICKER:

Well, I mean, in terms of looking at the compliance with the various action points, that’s a management role so whoever is responsible for water quality would be the person to review that data periodically.  The person to look at it on a daily basis though is the boots on the ground operator and the manager should, of course, be reporting either satisfactory compliance with the Water Safety Plan or failure to comply with it to the Executive level at whatever interval he or she is using to review the data.  So if that’s a three-month review of data then they should be reporting to the Executive how well the Water Safety Plan was complied with and at that point that’s when you might review what's in there.  You know, if we’re failing to meet, for example, if we 
took the example on the last page here, if we took the example there that the action limit is .5 milligrams per litre, for example, for – if you were occasionally at .4, you’d need to decide then whether that’s acceptable or not and the way that you decide that is to say, “Well, okay, sometimes we’re dropping to .4, do we have enough contact time to ensure that we are having adequate disinfection?”  And if that is the case, then you might change that action at .4, or you might say, “No, well, we need to change the way to dose so that we always hit .5.”  That’s the kind of thing that needs to be done regularly because otherwise the document is worthless, just throw it away.  That’s – you need to do that review, whether you’re meeting those targets and those targets are there to ensure that treatment is adequate.  You know, there are other things that impact this too.  If that’s where it gets a little bit more complex is that other processes within a treatment train might impact disinfection.  So if you have a conventional treatment plant, coagulation will affect filtration, filtration will affect disinfection.  So there are cumulative impacts.  So these disinfection figures, I guess then are based on less than one or less than .3 NTU?

DR DEERE:

Certainly less than one, yeah.

JUSTICE STEVENS:

Dr Deere speaking.

DR FRICKER:

So if you were occasional you were going outside of that, there would be impacts there for the Standards anyway, but if you – you need to bear in mind other criteria and that’s the sort of thing that would be performed by people at managerial level, so whoever is looking, generally responsible for water quality, would look at those things to see whether there was interaction between turbidity and disinfection, for example.  There are other things as well.  If you had a UV plant, for example, which is one of the things that will produce and illustrated the example for, turbidity and UV disinfection, there’s 
an interaction there.  You have to have reasonably low turbidity for UV disinfection to work adequately.  So that's the – those are the kinds of things that water quality managers or whoever is looking after water quality in a council or other water supply agency would do on a regular basis.

MS CUNCANNON:

Thank you.  Dr McElnay. 

Dr McElnay:

I would agree with all that Dr Fricker has said.  I think it is important that the internal compliance against the water safety plans are brought before the Executive of the local authority or water supplier.  I think that assists with maintaining an emphasis on the importance of Water Safety Plans and providing safe water.  I think back to the question around the period of review, the five year period.  I think five years in today’s context does seem rather long compared to other areas that are reviewed and as Dr Fricker suggested three years, that probably is more appropriate.

JUSTICE STEVENS:

Dr McElnay, assuming that that were endorsed by the Inquiry, how difficult is it to implement change to ensure that that is – I’d like to put it more positively, can that be implemented effectively and promptly?

Dr McElnay:

It – I guess it depends what is the Regulation around the review for the Water Safety Plans.

JUSTICE STEVENS:

Yes.

Dr McElnay:

I’d have to consult with my colleague.

JUSTICE STEVENS:

And of course, whatever the regulations are, section 69 that we looked at earlier is a minimum?

Dr McElnay:

Yes, yeah.

JUSTICE STEVENS:

So it may be possible to do it even ahead of legislative change?

Dr McElnay:

Yeah.

JUSTICE STEVENS:

But hopefully any necessary legislative change could be implemented promptly.

DR MCELNAY:
Yeah.  I agree and I think also we’d obviously have to look at the resources required to do that review as has been alluded to but I think that is part of the consideration, not the only part of the consideration.

JUSTICE STEVENS:
I am glad you raised that because I have been reflecting on the very point you make and it arises directly out of what Dr Fricker said and Dr Deere’s schedule of six to 12 templates, pages.  There may well be some water suppliers who do not have that capability.  So there might need to be some support for the smaller supplies.  But that said, it has been occurring to me that maybe the fact that changes to the critical control points approach are implemented, could lead smaller suppliers to realise that they do not have the necessarily capability and look to their neighbouring local authorities or a wider grouping in order to gain that expertise.  So it might be a driver of welcome change.  It is not saying you are merging Councils or amalgamation or anything like that.  It is in the water supply area.

DR MCELNAY:
Yeah.  I agree.  I think that this is an area where we have to be realistic about what can actually be provided and adapt as necessary.

JUSTICE STEVENS:
Yes.  

MR WILSON:
But there is more than one way for local authorities to enhance their capability.

DR MCELNAY:
Yes.

MR WILSON:
That do not involve structural changes to the Local Government.

DR MCELNAY:
Well, that’s right.  That’s right.  There can be joint working arrangements et cetera.

JUSTICE STEVENS:
Yes, and –

DR MCELNAY:
I think it is critical the capacity question, from a public health point of view, can't be fudged over.

JUSTICE STEVENS:
That is why I wanted to put it on the table and you are the right person to put it on the table with because of your public, that is at the forefront of your portfolio is it not?

DR MCELNAY:
Yes, it is.

JUSTICE STEVENS:
Yes.  And so if, picking up on Mr Graham’s point, there is a recognition that some smaller water suppliers do not currently have the capability, then any additional resource could be tagged to then being required to look to enhance the capability by these various means?

DR MCELNAY:
Yeah.  No, I agree.

JUSTICE STEVENS:
Thank you.

MS CUNCANNON:
Ms Gilbert?

MS GILBERT:
I agree that the ownership by the water supplier and operator is essential and I think the critical control point process control summaries will aid that at all levels in the organisation and again, the five-yearly review is a minimum and it may be that interim reviews will –

JUSTICE STEVENS:
Maximum?

MS GILBERT:
Sorry, a maximum.  That the five-yearly reviews, that in between time there could be a real focus on these critical control point summaries so that that could be given the priority which would also support the water supplier understand how important they are.  Picking up the question of support for smaller drinking water supplies, the Ministry currently provides additional 
resource to Public Health Units tailored to supporting small drinking water supplies but what we can do is strengthen the service specifications in the contract really to focus on perhaps the development of the critical control point process summaries assistance with developing these documents, so that it's much clearer what the nature of the support would be.

JUSTICE STEVENS:
In other words “tagging” it?

MS GILBERT:
Yes, that’s right, Sir.

JUSTICE STEVENS:
Along the lines that I was talking about before?  Thank you.  That is helpful.

MS CUNCANNON:
And, I guess, Ms Gilbert, the follow up is going to be if there's going to be need to be more reviews, whether or not the Ministry is going to need to provide more resources to DWAs?

MS GILBERT:
That would certainly be resource question, yes.

JUSTICE STEVENS:
That is a tomorrow matter.

MS CUNCANNON:
Mr Wood?

MR WOOD:
So there's a couple of things I would say about that.  Firstly, I absolutely agree with everything Dr Fricker said, without – that these are to be living documents.  They are to be used day-to-day and therefore the internal 
reviews are expected to be quite frequent.  I do have a personal preference from a DWA point of view to be familiar with the water treatment plant when I'm assessing a WSP and so if I get to review a WSP for adequacy for a water treatment plant I'm not familiar with, I like to go and do a courtesy visit to see what it actually looks like and the reason for that is I have received a WSP for a water supplier in the past where I've opened it up and it looks good on paper but I actually know what I've got does not reflect the plant that I know exists.  So I have had that experience and it sort of makes me a bit – I'd rather see what's there.  And if I –

JUSTICE STEVENS:
Do all of your colleagues use that same technique or –

MR WOOD:
In the normal course of events, that scope 3 assessment for adequacy is done purely on desktop.  I prefer to visit.  That’s my personal preference.

JUSTICE STEVENS:
Well, maybe that is something in terms of guidance to DWAs that could be looked at because given if the evidence surrounding the nature of particular plants, and the additional matters that will now be looked at further critical control points are factored in, then it may be that there needs to be a change of practice there.

MR WOOD:
Well, I do specify that that’s for a plant that I'm not otherwise familiar with and the danger that we run into is when we do our first onsite audit or assessment or implementation scope 4, is that we turn up with this WSP and we look at it and say, “Well, actually, this plan doesn’t reflect your plant, so our finding is you need to do a new plan because it's not right,” and we've been in that position a few times as well, so I do think that there are things in terms of our own practice that we need to look at, how often we do things, the way we do things and I certainly, if I did do a desktop adequacy, then and we were going to consider desktop implementations, that first one should always be on site.  I don’t like the thought of not getting out of the office and seeing what's there.  I think there has to be an onsite component to it.

JUSTICE STEVENS:
Thank you.

MS CUNCANNON:
Thank you.  Dr Nokes, I'll give you an opportunity to comment if you want one.

DR NOKES:
Thank you, yes.  Just briefly.  I certainly agree with Dr Fricker’s suggestions in terms of frequency of reviewing these things.  Just with regards to the example of chlorine, and I wonder whether it raises a possibility with some other control points as well, is that in terms of something else that might trigger the need to review it, is the detection of E. coli in the system, although it's not down as a critical control, a measurement itself, and it clearly is related to the maintenance and chlorine.

MR GRAHAM:
I think that internally, water suppliers should be reviewed, and I agree with everybody really, whenever there's a change in the system or there's an issue or something needs to be changed in the plan but I also think that should always only be done in consultation with the Drinking Water Assessor.  Now, that’s not a formal assessment but it could just be, “We've made these changes.  Could you, you know, what do you think?  Is that sensible?  Are you comfortable with that?”  And an internal review, I think at least annually and that’s to report to a higher authority within the water supply, someone who would oversee that but also a key part of that internal review I think is to look at how the plan links to the long-term plan, to the Asset Management Plan and to any Emergency Response Plan or Contamination Response Plan so just make sure those links are constantly being made and anything that’s an improvement is getting into the asset management planning and that kind of 
thing.  I think that from a Drinking Water Assessor – sorry just going back I think a five year update, I'm comfortable with a five year update by the water supplier of their plan as long as the annual reviews are taking place and the whole process is working and I think that the Drinking Water Assessor should pick that up.  So from a Drinking Water Assessor point of view I'm comfortable with the concept of an adequacy assessment initially, that’s fine but, you know, I agree with Mr Wood a Drinking Water Assessor should never do an adequacy assessment on a water treatment plant or water supply they haven't seen.  The greatest benefit in my view for Drinking Water Assessors is to see as many drinking water supplies as they possibly can and it's that level of experience like, that people like Mr Wood have that makes them good at what they do, it's essential.  So on that basis I think that a Drinking Water Assessor should be visiting, well every plant should have a visit from a Drinking Water Assessor at least annually and Drinking Water Assessors should be out there looking at plants, talking to the people who operate them and I also think – and looking at and asking them questions.  Now that’s not a formal assessment, we have a lot of, we’re kind of a wee bit stuck on these formal assessments but it's really good for the Drinking Water Assessor to be out there answer say “how is it going, how are you getting on with these things with your critical control point plan, is that working” those kind of, that kind of relationship.  But I also think that Drinking Water Assessors should undertake some unplanned short notice visits as well and I know this is loading a fair workload onto them but, you know, they are very capable people and they're very efficient, they work very hard.  But I think it doesn’t do any harm and it keeps a water supplier on their toes if a Drinking Water Assessor turns up at relatively short notice, not without notice, and says “how are you getting on, I was just wondering about these things in your Water Safety Plan” you can see how much dust the plan has got when it's sitting on a shelf if you’re there and have a look.  I'm comfortable with the five yearly adequacy assessment, you know, with those annual visits and annual assessments of implementation but I think the Drinking Water Assessor should also be able to request and I think the legislation says they are an adequacy assessment on a shorter term.  If they become uncomfortable about the plan or the appropriateness of the plan 
or they think there's something missing they should be able to simply say, the Drinking Water Assessor “I think you need to update this plan, I’d like to see it updated in three months or six months or something like that”.

Ms Cuncannon:

And I think Mr Wood and Dr Deere, if I could refer this to both of you, presumably that trigger point needs to be very clear so that a Drinking Water Assessor knows when something is, if you like, has triggered an update and is confident they have the power to require an update.  I understand that’s an issue under the current regime Mr Wood?

Mr wood:

So I know, so we have certainly been in the position of, I’ll make a couple of comments, in the position where we’ve understood that there has been events, something is critical that we think for water safety where we’ve said the plan should be reviewed, something’s happened, obviously the plan is supposed to stop this happening, it hasn’t stopped it happening, the plan should be reviewed.  So that’s a point.  It's sometimes more than just an E. coli, it's an event of some description where the water is no longer within the limit so I think that’s an endorsement of Dr Fricker’s point.  We’ve certainly been in the position where we’ve turned up for an implementation, the annual review hasn’t happened and that has been then a finding of our implementation is that the annual review needs to be done, that’s important for keeping the plan fresh and alive and the water supplier and yes if there are certainly in our practice.  And this is something that sometimes falls off just because we’re running around doing a whole heap of other things we have been asking for water suppliers for an update, you know, we haven't been to see you for X amount of time can you tell us what you have done to your plan in the interim so…

Ms Cuncannon:

Dr Deere, your insight?

Dr Deere: 

That’s a good question about when you change the plan because it needs to be reassessed and it's a good question because you want the water authority, water supplier to own the document and update it as things change but you don’t want to inhibit that by making it a whole bureaucratic process whenever they change it.  So some regulators have put in terms like “a significant or material change” to trigger a new review or they’ve said “send us any modified plans and we will then make a decision when we get the modified plan if we’d like to review the assessment”.  But yes certainly getting that balance right is quite a hard balance to find because a living document, especially in the first five to 10 years will probably change quite regularly.  You don’t want to stop them doing that because you’re worried about them having an assessment and inhibiting them.

Justice Stevens:

Dr Deere, would a significant or material change include a change in configuration to the plant?

Dr Deere:

That sort of change would do.  If they, for example, decide to check something once a week instead of twice a week that probably wouldn't be.  But a change in the infrastructure would be.  It can be grey, however, it's very difficult to find a firm definition of some of these terms.

Justice Stevens:

Can you give us some – a couple of other examples for the –

Dr Deere: 

I’ll give an example, so for example if you’ve got a membrane filtration plant and you choose to switch to a new upgraded membrane filtration plant it's fundamentally the same model just a new version of the same model, you might call that a – not a significant change you’re just taking the same process.  But if, for example, you switch to a sand filtration plant that’s quite a big change and you'd want to know whether the authority have the skills to manage that, that would be a material change.  So I think people like myself or Mr Wood would be comfortable making that kind of judgement but to put that into a generic term is difficult.  But some regulators have had a go at doing that and have used those sorts of terms and expect reasonable pressure on judgement to be applied and they, say, “if in doubt give us a ring and we’ll tell you if we think it's a significant change or not”.  It shouldn't be a different step if you’ve got a good relationship with your assessor.

Mr wood:

Just to comment on that.  Sometimes we do get water supplier who are updating their plans and do take it seriously and have that as a living document and what they’ll do is they will just send us the updated plan and the worst thing is to get a plan and say “this is our updated plan” and you’re looking at – you’ve got the two versions of the plan what have they change, what have they changed.  So a summary to say what’s changed is actually really helpful.  

Justice Stevens:

Or a mark up?

Ms Cuncannon:

Tracked changes.

Mr Wood:

Yeah something like that.

Justice Stevens:

Please mark it up.

Ms Cuncannon:

Their lawyers do have their uses.  If I could turn now to the issue of implementation.  So section 69Z subsection (9)(b) refers to starting or the duty to start to implement a Water Safety Plan within one month after the date on which it has been approved.  Submissions have been received by the Inquiry noting that this gives rise to difficulties particularly for DWAs in terms of knowing what does it mean to start to implement something and I suggest it gives rise to potential enforcement issues because whether or not somebody has sufficiently implemented or started to implement a Water Safety Plan makes it very difficult to know whether or not they would have breached their obligations under section 69ZZR which is the offences section.  So seeking comments from the panel as to whether or not they agree that there are difficulties with that section and how the legislation could be improved to drive improvements and this living document approach that we’ve been talking about.

Justice Stevens:

And keep the answers short.

Ms Cuncannon:

Yes Sir.

Justice Stevens:

On this one.

Ms Cuncannon:

Dr Fricker a short answer?

Dr Fricker:

Well I don’t think it's difficult to implement within a month.  What we’re suggesting needs to go into these plans are things that should already be being measured for compliance with Standards so I think it should be very straight forward because all of the things that we would be asked – asking to be included into these plans are things that should already be being measured.  So the only change is to write it down formally that you’re going to do these things when in actual fact suppliers should be doing it already otherwise they can't comply with Standards.

Ms mcelnay:

I've got nothing to add, I’ll defer to the experts on this.

MS GILBERT:

I think there is some difficulty interpreting “start to implement.”  A worst case scenario could be that a water supplier may start to implement their plan within a month by doing one action and then that means they’ve started to implement their plan.  It may be clearer if the word “start to” were removed, so that they would be implementing their plan according to what their plan states they will do in the timeframes which, you know, could be amended and updated as the Water Safety Plan is updated, but “start to” is not clear to me. 

MR WOOD:

I agree with both the points that have been made.  We do run into problems with the “start to implement” especially when there are a series of improvements and then timeframes start getting pushed out and pushed out and pushed out and timeframes in, say, improvement schedules or for changes to monitoring equipment are not done.

MR WILSON:

But Mr Wood, in New Zealand, I have seen Water Safety Plans, tens thereof, whereby improvements are substantial capital works.

MR WOOD:

Yep.

MR WILSON:

Worth millions of dollars.  It's pretty difficult to do those in a month?

MR WOOD:

No, that’s right, but my expectation is that the water supplier has programmed those.  If they are not meeting their timeframes then what's happening is that the Water Safety Plan is not being updated to say why or there is no report as 
to why.  It's not in terms of – and some of the things, I'm not necessarily thinking of the capital works, I'm actually thinking of some relatively improvements and they’ll do some and then they’ll get busy with something else and leave the rest.  So I don’t want to say it's the capital or the big budget things that are annoying me.  

MR WILSON:

But the problem here is that the only thing that is going to achieve water, safe drinking water, is the big capital IANZ.  You – a Water Safety Plan cannot make an unsafe water safe simply by writing a few words around.  I mean, would you agree?

MR WOOD:

For quite a number of suppliers, yes.  But where there is an improvement identified to say, “We need to update our procedures.”

MR WILSON:

Yes, well, you’ve at least got the kit in place and you’re going to operate it properly.

MR WOOD:

That’s right and –

MR WILSON:

But where you don’t have the kit in place?

MR WOOD:

Yeah and that’s what I’m saying, I’m not commenting on the kit in place, I’m actually commenting on the fact that the procedures are not being updated because, well, you know, so they start updating the procedures and they don’t meet their own timeframes.

MR WILSON:

Yes but if one reads the submissions that we received, I think this “implements Water Safety Plans” there were two things to it.  It is the very issues that you were talking about, but then there is also the issue that we heard that we had all sorts of what in other jurisdictions would effectively be called “undertakings” that weren't followed through and didn't end up in long‑term plans and therefore this Water Safety Plan sat on the shelf for five years, we went through two iterations of the long-term plan, nothing happened and through all of that period the water remained non demonstrably safe. 

MR WOOD:

Both those circumstances exist, there is no doubt about that, yeah.

MR WILSON:

Well, we need to fix both of them, don’t we?

MR WOOD:

Yes, yes we do.  But where I think there is an issue with that “start to implement” is that if you – that it's certainly possible for some things to be started and then you start running into problems.  I would just remove the “start to.”

MR WILSON:

Okay, let's assume that you take my scenario, we’ve got a five year – we’ve got a Water Safety Plan which has got an improvement plan for five years.  In year four there is a brand new treatment plant to be built.  In year one the local authority, the water supplier, very diligently includes the money in the long-term plan, goes through the design procedure and actually builds the treatment plant in year four, how on earth do you measure in year one that they’ve started to implement it?

MR WOOD:

You don’t look at that particular measure.  Well, you can look at making sure it's in the long-term plan. 

MR WILSON:

But that’s the only thing that’s going to make the water safe. 

MR WOOD:

Yes. 

MR WILSON:

Thank you. 

MR WOOD:

If it was easy, we wouldn't be here. 

MR WILSON:

If we had a different regime, we might not be here either.

MR WOOD:

Well, that’s true, too. 

JUSTICE STEVENS:

Dr Nokes, do you want to enter this legal debate?

DR NOKES:

I certainly agree that there is a problem with the paragraph.  Like Ms Gilbert and Mr Wood, I consider that taking out the “start to” would help, but I agree with Mr Wilson that there are problems in terms of timetables that are some time away and that if you classify a supply, sorry, a Water Safety Plan as implemented without those major actions or expenditure involved in addressing the risks, then having an approved or implemented Water Safety Plan doesn’t really give you an indication of the safety of what you are dealing with.  I don’t have an answer to how you get around that. 

MR WILSON:

Well, the answer is it is not compliant and simply having a Water Safety Plan should not be a measure for compliance with the Drinking Water Standards.  It can't be.  If the water is not demonstrably safe, it can't be compliant with the Drinking Water Standards.  

MR WOOD:

Can I make a quick comment?  I think that’s a problem with section 69V more than this particular section.  But I agree.

MS CUNCANNON:

Which is our next topic. 

MR GRAHAM:

It's problematic and I’ll tell you why I think that is because if you’ve got a pretty good water treatment plant and you’ve done your Water Safety Plan and there’s nothing really urgent to do, your first improvement may not be for six months and you might not programme it in for six months.  So then you won't have implemented it within one month and the converse of that is that if you have got a water treatment plant and you need to install a Protozoa barrier, a bit piece of work, if you have commissioned a report from somebody about which type of kit you should be installing, have you begun to implement that by having that report commissioned or are you not implementing it until you have started changing pipes around and installing that kit?  So it's just problematic but probably the best way to illustrate it is this.  When I write a Water Safety Plan I say to the water supplier, “Tell me something that you’re half way through doing or about to do?”  So that in a months’ time when the Drinking Water Assessors comes around and says, “Have you implemented your plan?” we have that in the plan and you can say, “Yeah, look at that, we’ve replaced those two pumps over there, that was in our plan.”

MS CUNCANNON:

I thought you didn't like a compliance approach, Mr Graham?

MR GRAHAM:

Well, sometimes needs must.

MS CUNCANNON:

Thank you.  Dr Deere?

DR DEERE:

I don’t think I’ve anything to add.  I think we’ve had some really good responses.

MS CUNCANNON:

I think that brings us directly to the big question about –

JUSTICE STEVENS:

I just have one clarification point for Ms Gilbert.  You seem to endorse the tidying up the section.  Do the Ministry have a suite of problem areas that you’d like to see fixed?

MS GILBERT:

Yes, we do Sir.  There was a list of a number of changes that we’ve had approval to, yep.

JUSTICE STEVENS:

Yes, yes, of course, but I mean beyond that?

MS GILBERT:

There are a number of issues that are being identified through this process.  I am sure there are a lot more issues that if there was an opportunity it would be very good to tidy up in the legislation. 

JUSTICE STEVENS:

All right, well, what I am thinking about is we are going to be writing, when these hearings have finished, we’ll be writing our report.  If in terms of the work that you and your colleagues are doing, tell us and if we are able to support them, it might give you a bit of extra oomph in terms of getting the changes made.  Now, I'm not saying we will endorse them, we would have to be persuaded, but tell us what the changes are, why you want them and what problems they are designed to meet?  Because between the experts that we have access to, counsel assisting and the wisdom of my colleagues on the panel, we have got quite an array of talent that might help you.  It's what I’d like to call “momentum.”  Yes.

MS CUNCANNON:

Structurally at the moment, the Drinking Water Standards set a minimum standard for safe drinking water in New Zealand, but you don’t need to meet the Standards, you just need to have a Water Safety Plan which you just have to start to implement.  So if you like, we’ve got the Drinking Water Standards here, a Water Safety Plan can take you to a level below the Drinking Water Standards.  The question that has been raised through the submissions is that first of all, defining what all practical steps are within the sort of Water Safety Plan approach is difficult and my question to the Panel is whether or not the time has come to simply have a Drinking Water Standards as the minimum they were perhaps intended to be and Water Safety Plans should only be a tool to take you over and above the minimum standards currently set out in the Standards.  Dr Fricker?

DR FRICKER:
Water Safety Plan is the tool you use to meet the Standard.  It's not something that says if you have a Water Safety Plan, you are meeting the Standard.  It is the tool that you use to ensure that you do meet the Standard and beyond because that’s what it's designed to do.  So again, we'll go back to this table 3.2, this illustrative example.  You look at that, and it says this is what we need to meet the Standards for disinfection.  If we're in the green and yellow range, we're okay.  If we're in the red range, we're not okay.  So that’s the whole point of a Water Safety Plan is to make an organisation have a mechanism to make that water safe, which means it would comply with the Standards.  So it's not a half way house.  You can't say, “Well, I've got a Water Safety Plan, therefore we're compliant.”  And going back a page, to this page 52, where if we look at that diagram, suggested approach for the development of Water Safety Plans, you know, that was great 15 years ago but it's nonsense now.  It's not about decide where improvements should be made.  That’s not part of your Water Safety Plan.  That’s a spinoff from your Water Safety Plan.  The Water Safety Plan is how do I make it safe today?  That other thing is about your programme for capital improvements.  It's not about a Water Safety Plan.  So my view is very clear that a Water Safety Plan is something that takes you towards producing safe water that will meet the Standards but by having a Water Safety Plan, you do not necessarily comply with Standards.

MS CUNCANNON:
Thank you.  Dr McElnay?

DR MCELNAY:
My personal view is this does seem a bit tautological and I guess my view of compliance is you either comply or you don’t but I appreciate that the Water Safety Plan is a mechanism for addressing how you will meet those Standards.  I guess it's at what point you're deemed to meet the Standards but I don’t think that the Water Safety Plan, just the existence of a Water Safety Plan is a get out jail card in the sense that that’s sufficient.

MR WILSON:
But there should be very little debate about whether or not you have met the Standards.  They are numerical Standards.  They are common.  They are based on international norms.  It is either yes or no.

DR MCELNAY:
Hence my personal uncertainty as to what this piece in the Act actually says.

MS CUNCANNON:
Well, I think the background to section 69B subsection (2) is that it was intended to enable people to have a path to compliance and I guess the question I'm really asking is, have we given people long enough?  It's been since, you know, the early 2000s.  It's now 2017.  Is it time for section 69B subsection (2) to be deleted and people simply need to comply with the Drinking Water Standards?  Ms Gilbert?

MS GILBERT:
I think I would quote Dr Taylor, who a number of people have referred to.  He explained to me that the Drinking Water Standards measure a point in time in the supply at the time the samples were taken and so they're always looking backwards.  They may give you a statistical probability, you know, 95% of the time you can be 95% confident your supply is safe but the Water Safety Plan also looks forward, so it looks at what can go wrong, how will you identify something is going wrong?  So to me they're complimentary tools and you would want both of those tools.

MR WILSON:
But if we are looking backwards, what we do know, with 100% confidence, is that at least 20% of the service populations and supplies over 500 people do not have water that is demonstrably safe and that is over 700,000 people in New Zealand and that has been the situation for at least a decade.

MS GILBERT:
Yes, that’s correct, so the Drinking Water Standards and the compliance with the Drinking Water Standards and the monitoring can tell you something has gone wrong and you haven't complied but as we saw in Havelock North, the sample results will always take time from when the sample has been taken, so you always need to be looking forward about what the risks may be and how you identify those risks.

MR WILSON:
But my point is that the statistical validation that is embedded in the Drinking Water Standards, which from memory is 95% confidence 95% of the time, is around whether or not you have achieved them.  If you have not achieved them, you have got an even higher level of confidence.  It is called 100%.

MS GILBERT:
Yes, that’s absolutely correct.  One of the things that we have done is we have been concerned to see where the water suppliers are moving from compliance with the Standards to relying on only Water Safety Plans.  We asked ESR to look at this for us and so far we're not seeing that change.  People aren't abandoning the Standards to have a Water Safety Plan but it is something that we will keep an eye on.

MR WILSON:
Well, except that I notice that of the large water supplies, a significant proportion do not have Water Safety Plans that are current in the latest report, which the Ministry of Health has reported on.  So they are not compliant either.

MS GILBERT:
That’s correct but what we're worried about is that people will stop complying with the Drinking Water Standards because they have a Water Safety Plan.

MR WILSON:
Well, a lot of them have not even started complying with them.  I mean it is a bit like the Mad Hatter.  How can you possibly stop when you have not started?

MS GILBERT:
That’s correct.

MS CUNCANNON:
Mr Wood, section 69B subsection (2).

MR WOOD:
I think that it's very unusual to – it feels like a get out of jail free card that, you know, you are not complying with the Standards.  “Oh, let's write a Water Safety Plan and therefore I'm taking all practicable steps therefore I meet the requirements of the Act.”  And I don’t think that was the intent of the section.  I think it needs to be looked at.

JUSTICE STEVENS:
It has never been interpreted in a Court of law has it?

MR WOOD:
No.  

JUSTICE STEVENS:
No.

MR WOOD:
No.  

JUSTICE STEVENS:
So it would be much better to tidy it up.

MR WOOD:
And I've certainly –

JUSTICE STEVENS:
What is wrong with 69V(1)?  That is the standard.  

MR WOOD:
I think that’s fine.  I think 69V(2) is, yeah, I just don’t get it.

JUSTICE STEVENS:
No, well, you are probably not the only one.  Dr Nokes?

MS CUNCANNON:
Does anybody want to defend section 69V(2), otherwise we can move on?

MR GRAHAM:
Can I just make a comment?  I mean –

JUSTICE STEVENS:
No, I want to record Dr Nokes is not trying to defend 69(V)(2).

DR NOKES:
No, he's not. 

JUSTICE STEVENS:
Sorry, I did not mean to speak of you in the third person but I was trying to capture your body language for the stenographer.  Yes, Mr Graham?

MR GRAHAM:
Well, my view is that 69V should be removed from the Health Act.  It was included as a political expediency to quieten the babble of opposition to the Act at the time it was being passed.  Regards 69V(1), either you comply with the Drinking Water Standards or you don’t full stop.  We don’t need that section.  It might have been appropriate 10 years ago but now it's not.  Regards 69V(2), that was included during the select committee stage and frankly it's illogical.  It's frankly illogical and it just should be removed, the whole section should be removed.

MS CUNCANNON:
Is there anybody who would like to defend the section?  I can refer –

JUSTICE STEVENS:
No, I want to record Dr Fricker’s body language as well, which is that he is not?

DR DEERE:
So just to say I think Mr Graham summed it up very nicely and I support the lack of logic in the statement and the point that it was perhaps timely and more appropriate when it was made but not now.

MS CUNCANNON:
Unless anybody disagrees, I am going to record the Panels’ unanimous support that section 69V is deleted.  Thank you.

JUSTICE STEVENS:
Also I am not sure that there has been much said about 69W.

MS CUNCANNON:
Yes, Sir.

JUSTICE STEVENS:
Are you going to deal with that?

Ms Cuncannon:

I was going to deal with section – in terms of offences Sir because it's the one section that it's not an offence to comply with.

Justice Stevens:

Yes well but even before you get to the offence part of it's whether the Standard is accurate, reasonable steps.  Given that we’re in a public health space and people die.

Mr Wilson:

Well 69W is about wholesome water which is about the aesthetics as distinct from the safe, safety so it's, that’s reasonable whereas 69B is all practicable.  So there's a definite, there's a distinction in drinking water standards between potable and wholesome.

Ms Cuncannon:

I should say wholesome includes potable, Mr Wilson, at the definition of “wholesome” page 66 of the Health Act is drinking water means being potable and not containing the matters that you’re referring to.

Justice Stevens:

Well I think it's an issue that might be worth reflecting on in the ongoing work that the Ministry’s doing and it probably also flows out of the endorsement of a high standard when one is dealing with the safety of drinking water for the benefit of the public.

dr mcelnay:

So sorry what section was that in particular?

Justice Stevens:

69W and it's the reference to reasonableness, reasonable steps.  It's not to debate extensively now, it's just to put it on the radar because it's appellant to confuse if you get multiple standards and so on and so forth.  Yes next one Ms Cuncannon.

Ms Cuncannon:

Thank you Sir the next topic is enforcement and perhaps we don’t need to spend long on this Sir given the comments that we’ve heard in the other panel sessions about the need for the Drinking Water Standards to be supported by a clear enforcement strategy unless there are any comments from the panel on that issue I can simply move on.

Justice Stevens:

Dr McElnay wasn't here to hear the discussion but obviously in due course she’ll read the transcript.

Ms mcelnay:

Yes.

Justice Stevens:

And there was quite strong support for an enforcement regime that was in force.

Dr McElnay:

And I’d certainly support that from my readings of what’s been discussed in the findings of stage 1 that there is a need for that clear enforcement strategy in escalation pathways.

Justice Stevens:

Which is why, of course, the consequence is that you’ve really got to make sure that the rules are clear especially if it's going to lead to compliance orders and prosecutions?

Ms Cuncannon:

I'm conscious of the time so I’d like to now just deal with some very specific issues that the Inquiry’s received submissions on and perhaps on this basis I can put each topic and the panel members have a view because within their expertise or an issue that they're familiar with, I’ll ask you – I’ll give you an opportunity to comment but I won't ask for comment from every panel member which means I will simply go along the line.  ESR has provided submission concerning the criteria for bacta – for compliance in terms of bacteria with the Drinking Water Standards and noted that the current detection level of one E. coli per 100 mls does not itself have any connection to a link to a risk or a probability of infection and I wondered perhaps actually we should start with you Dr Nokes on that issue, what change ESR would recommend in that regard?

Dr Nokes:

Thank you that submission was mine because the WHO in 2001 produced a harmonised framework for drinking water supply management and part of that involved both the acknowledgement of an acceptable risk and from that the generation of health based targets.  Now the Drinking Water Standards for New Zealand presently have a section on Protozoa that is based on a health based target of one in 10,000 chance, a probability of one in 10,000 per annum of someone becoming infected as a result of infection by cryptosporidium based on US EPA data.  We presently make use of the internationally used criterion for bacteriological quality on the basis of no E. coli detected per 100 mls.  To make the overall standards I guess more consistent and to provide a logical basis for any treatment being designed, particularly treatment relating to bacteria the suggestion was that extending the concept of health based targets to bacteriological compliance is something that might be considered.  That’s essentially where that recommendation came from.  

Ms Cuncannon:

Thank you I see a violent reaction from Dr Fricker’s body language so I'm going to go straight back to this end of the panel.

Dr Fricker:

There is no way that you can put a health based risk around E. coli because it might be E. coli coming from a bird that’s got no pathogens in its faeces or it might be E. coli coming from municipal sewage that’s teeming with 10 to the six per litre of pathogens in it.  You cannot make a health-based Standard around an indicator, you can only do it around a pathogen count and even then it's difficult because the so-called health-based Standard from US EPA, first of all is ​broad, secondly it doesn’t take into account the fact that there are a number of cryptosporidium that are non-infectious for humans.  It doesn’t take into account the fact that there are no reliable mechanisms for saying whether they're live or dead.  So health-based Standards, you can't use indicators and in any event it's not desirable.

Dr Nokes:
May I respond?  Thanks Colin, yes, I agree in terms of my suggestion was not that they be based on the indicators, that to follow the model we used in the Netherlands in which they took an example such as cryptosporidium and made that – sorry campylobacter and made the calculations from that.  Now there may well be reasons why that, why there are difficulties with doing that but my suggestion was that it least be considered as a possibility.

Dr Fricker:

But I think that the issue is that monitoring water for bacteriological compliance is really almost out of date now, it's not useful realistically, it's not useful for water providers, there are much better ways of protecting consumers and knowing in real time that you’re producing safe water.  Finding the odd E. coli here and there is by chance but if you were, for example, to have chlorine monitors within the reticulation, turbidity monitors within the reticulation and those were monitored in real time they'd be far better indicators of whether you’re providing safe water than taking a thimble full of water out of the sea and seeing if there's E. coli there.  That’s such a hit and miss way to say whether you’re providing safe water.  And that’s what water safety planning’s all about is not relying on end product testing, that’s how HACCP came about.  That’s really, the E. coli testing, treatment plants and in the reticulation, is all about meeting Standards.  It's all about regulatory.  It's nothing to do with providing safe water.  Monitoring for E. coli doesn’t prevent outbreaks.  Operating your treatment plant properly prevents outbreaks.

Ms Cuncannon:

That comment that the Canterbury District Health Board has made in its submissions and I understood Dr Deere to have picked up in one of his comments yesterday which is that our standards don’t currently require additional supportive testing in the way that I understand you to have just described Dr Fricker, for example, with respect to temperature, conductivity, turbidity and whether or not there is a need for further testing to be undertaken given it appears to be this is very much the suppliers are defaulting to the minimum rather than having that additional operational testing that perhaps we would like to see.  How do we drive that behaviour, Dr Deere?

DR DEERE:

I think whenever you’re in the position as certainly many of the District Health Board staff and assessors will have been in many times, of having a difficult result like a high E. coli result, to interpret that sensibly you do need to know recent information on the performance of the treatment plant and other information on water quality.  So the sampling and monitoring group we were discussing this morning is looking at making recommendations along the line of if you take a sample for E. coli for your compliance monitoring, also make sure you have got a sample from the same body of water for chlorine, for pH.  Also make sure you know whether or not your treatment plant was working that day, which you should know anyway.  Make sure you know whether or not your reservoir roof was intact, which you should know anyway.  So that when – if and when – you get a high E. coli count the District Health Board can be given that other information to enable them to make a sensible decision because too often people, as you say, drop to the minimum amount of testing and then E. coli result comes in totally out of context and then you have no way of interpreting it and that can lead to bad decisions either way.  You either are overly-zealous and boil the water unnecessarily or you say, “We don’t know enough,” and then you don’t react and either way you are caught out. 

MS CUNCANNON:

Dr Nokes, would you like to reply or can I ask another testing question?

DR NOKES:

I was just briefly going to point out that my original intention has not been to indicate that a shift to a health-base was for monitoring purposes, it was to do with determining what treatment level was required.  

MS CUNCANNON:

Dr Fricker, does that change anything in terms of your responses?

DR FRICKER:

No, other than it would just delay everything for another 10 years in New Zealand while you collected data on raw water quality and the occurrence of pathogens, so I couldn't be in support of that. 

MS CUNCANNON:

I want to ask you about your suggestion that we should be testing mandatorily for total coliforms under the Drinking Water Standards and take the views of the panel on that.  Can you explain why you have made that recommendation?

DR FRICKER:

Yeah, that’s also a recommendation from this morning’s meeting and on monitoring sampling and laboratories.  Yeah, it was removed from Standards the last round following on from Australia who were the first country to, I think, to remove total coliforms from compliance sampling.  It was done, in my view, through ignorance.  In Australia, the reason that total coliforms was removed from the compliance criteria is because they have a number of large unfiltered supplies and you simply cannot meet a zero per 100 mils total coliform concentration in those types of supplies.  It was dressed up to look like it was more about health and that E. coli is a better indicator because it is a more reliable indicator of faecal contamination and so it was implemented into Drinking Water Standards here in New Zealand; however, since all the methods – virtually all the methods that are approved for testing give you total coliforms at the same time as E. coli anyway, why wouldn't you test for total coliforms, because you do anyway?

MS CUNCANNON:

But you also object to our number of approved tests though?

DR FRICKER:

I do.  So get rid of the ones that don’t give you total coliforms and E. coli at the same time.  Use the ones that are the best.  It is giving you two pieces of information and this is not the place to go into the detail of why total coliforms are good indicators, but that will be in the recommendations that you will, the panel will, receive on Friday.

MR WILSON:

Dr Fricker, since I am aware that you have been doing some work with them, now that they have started looking for total coliforms, would you like to share what they found in the Waiwhetu Aquifer in Hutt Valley?

DR FRICKER:

Quite a lot, would that be an appropriate answer?  Total coliforms, they are such a better indicator for this whole business of whether a bore is secure.  It is secure if nothing gets into it, but the way that the Standards are written at the moment, it is secure if faeces doesn’t get in there.  Those are two completely different things. 

JUSTICE STEVENS:

In any event, isn't having total coliforms the information available part of the context that Dr Deere was talking about?

DR FRICKER:

And the rest of the world looks for them as well, so why New Zealand’s decided to take them out is a mystery. 

MS CUNCANNON:

Dr Deere, I think you looked like you wanted to say something there?

DR DEERE:

Just to in the Australian context that as Dr Fricker said, the problem with the unfiltered surface waters that supply a large number of Australia’s cities is that to get no total coliforms routinely is not practicable, and people just found it confusing, so in the end what's happened is over time they – people have stopped getting the results.  But to a microbiologist such as Dr Fricker he is able to make a sensible interpretation of total coliforms, so I think the key is because they are free of charge in effect, they might be a marginal dollar or two at the most extra to have the results, I think it is unfortunate that the results are often not being reported or if they are being reported they are being ignored, because they do contain useful information.  So what I prefer to see is total coliforms, since they are costing essentially nothing extra and provide good indication of the presence of dirt and soil and other forms of contamination, I prefer that they are monitored and reported, but that some training and support is provided to help assessors and help water managers interpret something.  E. coli is a much simpler interpretation.  It is much more black and white: it is there we have faeces, it's not we don’t.  Total coliforms is harder to interpret, but with the right training and support I think the benefits outweigh those complications.  So I prefer to see them as part of the Standard and we discussed that this morning with the Ministry of Health and made that recommendation under that caucus. 

MS CUNCANNON:

If there are any other matters I raise which have already been dealt with by the sampling and monitoring caucus, it may be best just to simply park those for that caucus. 

JUSTICE STEVENS:

Yes, we don’t need to beat the air on that because that’s why we have a caucus.  

MS CUNCANNON:

A caucus.  Did you discuss large volume samples of Protozoa – for Protozoa?

DR FRICKER:

We did not. 

MS CUNCANNON:

Would you like to briefly comment on that issue, Dr Fricker?

DR FRICKER:

Well, it depends what you are sampling as to what volume you should reasonably use, so for raw surface waters typically it would be 10 to 20 litres, for bore waters and treated waters typically I would recommend 1000 litres as the normal volume to be looked at; however, I think if we discuss Standards in more detail we should discuss the whole Protozoa Standard because it is based on US EPA and the US EPA Standard is flawed.

MS CUNCANNON:

If anyone would like to comment on those topics?  Dr Deere?

DR DEERE:

Yes so what we’ve learnt about this, what we’ve learnt about Protozoa is that the risk is very event-based and arises sporadically and so any sampling programme for Protozoa that doesn’t focus you on post-rain event or post-other unusual event monitoring is fundamentally flawed and it's difficult to go and take samples of it during a big rain event, you’ve got other things to do, but if you really want to know your Protozoa challenge, the days to weeks after those events is where the risk is high.  It's often very low outside of those conditions and so that makes it different from chemicals, for example, where monthly or quarterly monitoring can give you a give sense of your chemical risk, but for Protozoa the Standard, if it was updated, my focus would be on more when you sample rather than how you sample. 

MS CUNCANNON:

Is there anybody who wants to comment on those issues?

MR GRAHAM:

Could I just make a couple of comments.  One is that I agree entirely regarding total coliforms with Dr Fricker and Dr Deere.  I have seen a number 
of situations where a water supply has identified total coliforms and not E. coli and they remain compliant with the Drinking Water Standards and can ignore the information they are getting, so I agree very strongly with that and the other thing I just want to point out is I agree very strongly as well with Dr Fricker regarding the Protozoa section of the Drinking Water Standards.  It is very problematic and it needs significant attention.  

JUSTICE STEVENS:

Thank you. 

MS CUNCANNON:

Our Drinking Water Standards currently permit the use of presence-absence tests and we saw in Stage 1 that this –

DR FRICKER:

Dealt with.

MS CUNCANNON:

Dealt with, thank you. 

JUSTICE STEVENS:

Dealt with, thank you.  

MS CUNCANNON:

Testing requirements following a positive result?

DR FRICKER:

Not dealt with.

MS CUNCANNON:

Not dealt with.  Would you like to comment then on whether or not our Standards could have better regulation of how to deal with a positive result?

DR FRICKER:

I think that much of what's in Standards is actually quite good with regard to how to follow up, but it does need improving and it does need – and a tiny part of this has been dealt with in that we have made a recommendation to take out the numerical value because it's of no meaning whatsoever, but it's a section that needs review, but essentially most of the components are there.  

MS CUNCANNON:
Everyone happy with the recommendation to review the responses?  Guidance and direction on sensitive locations.  Dr Fricker, this was a topic you have raised with the Inquiry.

DR FRICKER:
Sensitive locations with regard to sampling and where you should look, yeah.  The Standards don’t give much useful guidance as to where you should sample within your network and I think there can be some broad guidance given in Standards but I think there should also be a requirement of water suppliers to develop their own operational monitoring plans so that they are sampling situations where population are at most risk.  So that would be in places where water age is highest, where chlorine levels are low, where there's a chance, any particular chance, of ingress or such like.  So you can't be too prescriptive but there should be a requirement for water providers to sample at points of greatest risk within reticulation.

MS CUNCANNON:
Dr Deere?

DR DEERE:
It is, yeah, quite common practice, so for example places such as hospitals and other very large centres.  I’m not sure, and maybe Dr Maxwell will know more about this, I’m not sure whether or not you're also required or someone is required to test inside buildings such as age care facilities or hospitals where the sheer scale of the building means recontamination might occur.  
The Drinking Water Standards, people don’t drink from the water main, they drink from their taps in buildings and so I don’t know, I've not looked at how well the Standards deal with that but if you're going to review the sampling point, it would be worth considering that question as well.

MR WILSON:
At the moment, the water supplier is only responsible for the water quality up to the point of supply, not beyond and any water quality issues beyond the point of supply are in theory covered by the Building Act.

MS CUNCANNON:
But your example is clearly one for the DHB.  The next issue is section 69ZF which allows a drinking water supplier to carry out remedial action or says they only need to do so to the extent of all practicable steps.  Given this is a requirement to comply with their own Water Safety Plan, my question is whether or not it should simply be a mandatory requirement to fulfil those remedial steps if an issue arises that has been properly identified and remedial action set out either in the Drinking Water Standards or in your own Water Safety Plan.  Given the Panels’ views on section 69B, this may be a matter we need to go over long.

JUSTICE STEVENS:
I think it is probably in the consequential department.

MS CUNCANNON:
Severe weather events.  We saw in Stage 1 that severe weather events can be of real issue.  They're not dealt with in our Standards and there is now mention of them in the most recent 2017 update of our Guidelines but whether or not there should be mandatory requirements in our Standards given the risks that we see from severe weather events and of course the submissions that we've seen have correctly noted we are likely to only have more such issues in the future. 

DR FRICKER:
I think the issue we face is determining or getting agreement on what's a severe weather event.  We're having difficulty getting one Council to determine what a severe weather event is or a severe rainfall event is.  It should be very easy because you just look at rainfall for the last five years and determine what is the level that, you know, you just draw a, what's the level that gives you to two events a year and use that but it seems like it's taking nine months to determine what is a rainfall event.  So my view is that within the Standards as well as saying you should be looking and sampling within the reticulation at places that are likely to be of highest risk, you should also be giving guidance that, particularly perhaps for groundwater but certainly it can also be true of surface waters because severe rainfall events will impact the treatment efficacy is that you should be taking steps to, additional steps to monitor and ensure that you're complying with Standards during those events.

MS CUNCANNON:
Comments, Mr Graham?

MR GRAHAM:
I don’t think that the Drinking Water Standards are the place for severe weather events.  The Drinking Water Standards are about the quality of water that is produced by a water treatment plant or is in a distribution zone.  I don’t think it's about matters like severe weather events and those kind of things.  The place for that is a Water Safety Plan and that’s where it should be dealt with.

DR FRICKER:
But given that severe weather events impact treatment implicitly and given that most of the documented outbreaks that we've seen internationally are associated with heavy rainfall, more than 50%, well more than 50% are associated with heavy rainfall, then isn't it reasonable to suggest that if during a – you should be looking to ensure that you're meeting Standards during 
those times because those are the times when the population that are consuming that water are at most risk.

JUSTICE STEVENS:
All right.  I think we have got the debate.

MS CUNCANNON:
I'd like to turn then to one discrete issue on outbreak management given we've got Dr McElnay here and Dr Nokes.  During Stage 1, there was a lot of discussion about the value of collecting information from organisations such as schools, so absenteeism information.  There was reference to sales of pharmaceutical products and the evidence, as I understood it at least, that the Inquiry heard was that these had been important indicators of a ubiquitous issue and that therefore that there was a potential issue with the water.  The submission that has been received from ESR notes that this is a matter which needs to be validated and reference is made to the need to test which sources are most viable and useful sources of information and I raise this because a number of submitters have suggested that if this information is collected, they'd like to receive it too.  So my question first is for Dr McElnay.  In terms of information like that, how useful is it?  How do we validate that information?

DR MCELNAY:
Thank you, and I'm pleased to report that there is a piece of work currently underway, a joint piece of work between the Ministry of Health and ESR looking at the, or trying to answer the question around the validity of this sort of data and so that’s using data that’s been collected retrospectively from both looking at the influenza as well as gastrointestinal illness so it does pick up on some of the comments that were made at the time of the outbreak in Havelock North around the sales of over the counter medications.  So the piece of work that’s currently being done is collecting from across the country data on over the counter sales for both anti-diarrheal and influenza medications as well as looking at absenteeism from schools, a sample of schools, some Google search, you know, it's sort of beyond more than just the 
over the counter sales and that’s going to be compared with information that we know about patterns of disease in the community, to try to answer the question as is that a valid method of giving you an early warning system for what might be happening in the community.  It's sounds like it should be useful because you are picking up symptoms rather than what we rely on at the moment which is someone going to their GP and then a diagnosis being made.  So it may give you a couple of days but it remains to be seen whether the reality turns out that it's useful.  There may be too much noise in the system and so that piece of work will be, we'll have a report from that later on this year in November, is my understanding, and then we'll use that to make either recommendations or to put in place different amendments to our systems.

JUSTICE STEVENS:
And that could, depending on the outcome of the research, lead to further decisions on sharing?

DR MCELNAY:
Yes.

JUSTICE STEVENS:
Because that seems to be how you make it relevant?

DR MCELNAY:
Yes.  Yes.  Yes, and I guess –

JUSTICE STEVENS:
School absenteeism and the like.

DR MCELNAY:
That’s right and schools already provide to Public Health Units information if they're noticing patterns of unusual absenteeism.

MR WILSON:
Although, I am sorry to interrupt, but we understand that they do that voluntarily rather than under a –

DR MCELNAY:
Yes, that’s right.

MR WILSON:
– an established regime?

DR MCELNAY:
That’s right.  That’s right and so it's patchy.  It will be patchy across the country and certainly looking back to the incident in Havelock North, wasn’t in place at the time.

MR WILSON:
And certainly, at least in one incident that I am aware of in the South Island, it was the pharmaceutical wholesaler who alerted the issue to the medical officer of health.

DR MCELNAY:
Yeah.

MS CUNCANNON:
Dr Fricker, you wanted to comment?

DR FRICKER:
I just wanted to make a couple of comments.  One is that during the Sydney 1998 incident, there was no demonstrable infection based on antibody studies and a whole bunch of other things but anti-diarrheals sold out across the city so that could be misleading and the other point I think that’s very important to recognise is that absence from schools may be relevant for bacterial and viral infections but the biggest indicator that you have of cryptosporidium, waterborne cryptosporidium outbreak, is that the index cases are adults not kids.  That’s happens more often than not.

DR MCELNAY:
And I also just want to add that of course if you're collecting data by illness, you’ve failed in terms of the public protection.

JUSTICE STEVENS:
Of course.

DR FRICKER:
But that’s the most common way of identifying an outbreak.  It's not from finding positive samples.

JUSTICE STEVENS:
Very good.  Does that conclude your –

MS CUNCANNON:
Thank you, Sir.  I could ask the Panel for their views on when boil water notices should be –

JUSTICE STEVENS:
I do not think that –

MS CUNCANNON:
But I think in terms of timing.

JUSTICE STEVENS:
I think it is starting to get towards the close of play.

MS CUNCANNON:
So I'm conscious then, Sir, that I haven't given other counsel an opportunity at all to comment on any issues but I'll leave that to you.

JUSTICE STEVENS:
Ms Casey?

MS CASEY:
Nothing from me, thank you.

JUSTICE STEVENS:
Nothing from you.  I do want to ask you a question in a minute.  Ms Ridder?

MS RIDDER: 

Nothing, thank you, Sir.

JUSTICE STEVENS:
Ms Arapere?

MS ARAPERE:
Nothing from the Crown, thank you, Sir.

JUSTICE STEVENS:
Mr Matheson?

MR MATHESON:
No, thank you, Sir.

JUSTICE STEVENS:
Very good.  Then, Ms Casey.  No, first of all, Dr Deere, you have made available CB214, that document there, and it has on it the table 3.2.  Now, to the extent that the Ministry wish to use a template of that type, do you have any objection to them using that format of work?

DR DEERE:
No, I consider that one of many formats that shows information that are widely available on the Water Safety Plan portal that’s run by World Health Organisation, that anybody is free to use or lose as you wish.

JUSTICE STEVENS:
Very good.  So that has just cleared that one away for you, Ms Gilbert.

MS GILBERT:
Yes, thank you.

JUSTICE STEVENS:
Ms Casey, if, and this may be totally hypothetical and irrelevant but if the Ministry wanted to confer with Dr Deere about extending this type of analysis, does the District Council have any difficulty releasing him for that specific purpose?

MS CASEY:
I'm sure they don’t.  The only issue is I’m not sure that there's actually physically any time in which to release him this week.

JUSTICE STEVENS:
Well, no.  Well, I mean subject to issues of timing.

MS CASEY:
Absolutely.

JUSTICE STEVENS:
And whatever, it just seems to me courteous that –

MS CASEY:
It's appreciated.

JUSTICE STEVENS:
– he is here at the request and to assist the District Council.

MS CASEY:
And the courtesy is appreciated and I'm sure I don’t even need to get instructions to say of course.

JUSTICE STEVENS:
Very good.  All right.  That is appreciated, thank you.  Very well.  It remains for me to first of all thank you, Ms Cuncannon, as counsel assisting for the way in which the session has been put together.  I think we might have made some progress, which is encouraging.  I would like to thank what we will call the Super Panel, Doctors Deere and Fricker, Dr McElnay, thank you very much for coming.  We understand you are busy and it is much appreciated but your presence has actually facilitated the progress that we have made.  Similarly, Ms Gilbert, thank you too.  Mr Wood, Dr Nokes and Mr Graham, all of you have contributed to this really important piece of work and that is appreciated.  So thank you to you all.  It is time to adjourn.  Mr Gedye, 10 o’clock tomorrow.

MR GEDYE:
Thank you, Sir.

JUSTICE STEVENS:
Yes.  And you will want to be over here, not here, at least to start with and we will begin at 10 o’clock.

MR GEDYE:
Thank you, Sir.

JUSTICE STEVENS:
Thank you.  Madam Registrar, we will now adjourn until 10 o’clock tomorrow.

INQUIRY ADJOURNS:
5.30 pm

DAY 4 OF INQUIRY RESUMES ON 10 AUGUST 2017 AT 10.26 AM

JUSTICE STEVENS:
Good morning, Mr Chuah.  

MR CHUAH:

Good morning

JUSTICE STEVENS:
Mr Gedye, I understand you have asked Mr Chuah, the Director‑General of Health to attend?

MR GEDYE:
Yes, that’s correct, Sir, and I propose to now call his evidence.

JUSTICE STEVENS:
Yes, very good.  I am going to ask in a moment that he be sworn but before doing so, first of all, might I welcome you, Mr Chuah, to the Inquiry.  We appreciate your making yourself available because we do understand that you are busy and have other commitments in your role as Director‑General but as you will be aware, the issues that we are considering are extremely important, not only to the residents of Havelock North and Hastings, but also to all New Zealanders.  One of the terms of reference for the Inquiry requires us to examine how to prevent the type of outbreak that occurred here from ever occurring in the future, either in Havelock North and Hastings or in other parts of New Zealand and so given your responsibility for the health of all New Zealanders, it was important that you attend to assist us with our investigations.  So that was just to give you a little context for why we are pleased to see you.  Yes, Madam Registrar, would you swear the witness? 

chai chuah (SWORN)

mr Gedye addresses Mr Chuah

Q. Good morning, Mr Chuah.

A. Morning.

Q. The questions I want to ask you will relate to your perspective as Director‑General.  It's not my plan to get into any matters of detail that you are unlikely to be able to answer but we'll take that as it comes.  I want to ask you first about the Ministry of Health role in drinking water generally.  Do you agree that the Ministry of Health’s role is to oversee the regulatory regime for drinking water in New Zealand?

A. I do.

Q. In carrying out that role, does the Ministry of Health research and prepare and publish a large number of guidelines and reports?

A. We do.

Q. In the witness box there in a folder there should be a number of documents which I'll refer you to.  The first one under tab 1.

A. Thank you.

Q. Should be a list of reports.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. Do you have that, Mr Chuah?

A. I do.

MR GEDYE ADDRESSES MR CHUAH:
Q. Without speaking about any particular guideline or report, do you recognise that as the suite of reports which the Ministry of Health prepares?

A. I recognise the headings.  I have to admit I haven't read every single one of them.

Q. Of course.  And there's 32 reports there.  I understand there may be up to 39 reports produced by the Ministry of Health in relation to drinking water.  Would you accept that?

A. Accept.

Q. And does the Ministry also publish updates to those from time to time?

A. We do.

Q. In publishing all of those numerous guides, do you accept that the Ministry assumes the responsibility for advising the drinking water industry of best practices?

A. We do.

Q. If we can look at your role in particular, but the Ministry’s in general, could we start with the very general duty which you have under the Health Act under section 3A, which is that the Ministry shall have the function of improving, promoting and protecting public health.  You'd accept that’s the fundamental duty?

A. I do.

Q. And you as Director-General are the head of the organisation which must promote those goals?

A. Yes, your right.

Q. And so the drinking water regime within the Ministry should also achieve those goals?  Would you agree?

A. Agree.

Q. Putting it simply, would you accept that public safety and public health are the absolute reasons for the Ministry to exist and underlie everything it does?

A. Public health is one of the most important things that we do.

Q. Yes.  Just looking at some of the particular powers you have, and I'll just deal with this broadly, under section 69J, the Director-General must maintain a register of drinking water suppliers.  Do you accept that?

A. I accept.

Q. Another function is to advise the Minister on the Drinking Water Standards?

A. Accept.

Q. And the Minister publishes those on your advice?

A. Yes.

Q. Another responsibility is to prepare and publish an annual report on compliance each year?

A. That’s correct.

Q. And you contract the ESR to prepare that, correct?

A. Correct.

Q. Another responsibility relates to Drinking Water Assessors.  Do you accept the Director-General appoints Drinking Water Assessors?

A. Yes, I do.

Q. The legislation permits you to set any terms and conditions you consider appropriate when appointing DWAs, correct?

A. Correct.

Q. The Ministry also issues guidance on enforcement matters?

A. Correct.

Q. Just reverting to the DWAs, there's a specific section, section 69ZM, which provides that Drinking Water Assessors are accountable to the Director-General, correct?

A. Correct.

Q. Another area of statutory responsibility is laboratories where the Director-General has a responsibility to register and recognise laboratories.  Do you accept that?

A. Yes.

Q. And an example of the particular powers you have there are in section 69ZY subsection (3), which says that laboratories may be recognised on whatever terms and conditions the Director-General considers appropriate, including, and without limitation, terms enabling you to suspend or withdraw recognition in any circumstances.  So that’s a pretty broad power isn't it?

A. Correct.

Q. Do you recall ever exercising that power to set specific terms and conditions for laboratories?

A. Not that I can recall.

Q. But can I take it that if you saw a need in the interests of public health to do so, that you'd be prepared to do so?

A. Absolutely.

Q. Another area of responsibility is Water Safety Plans.  Do you accept that the legislation gives a specific power to prescribe requirements for a Water Safety Plan?  I'm talking about section 69Z.

A. I do.

Q. Yes.  And again, if you saw a need in the interests of public safety to issue some requirements about Water Safety Plans, would you be prepared to do that in principle?

A. Yes.

Q. So looking at those provisions, I take it you'd accept that you and the Ministry have key powers in relation to DWAs, laboratories, Water Safety Plans and reporting?

A. Correct.

Q. Would you accept the Ministry of Health has an important and central role in the drinking water regime?

A. We do.

Q. Would you accept also that as a Ministry of the Crown your Ministry has the standing and status to be influential in drinking water matters quite apart from the statutory powers?

A. We do.

Q. You'd accept the industry looks to you as a leader?

A. Yes.

Q. And a guide if you like?

A. Yes.

Q. Would you accept that a leadership role by a Ministry such as yours should exercise that leadership in terms of publishing guides and templates and other reports?

A. Yes.

Q. And you do do that don’t you?

A. Correct.

Q. Do you accept another aspect of leadership would be to maintain a good level of knowledge and expertise in the drinking water field?

A. We do.

Q. Is another aspect of leadership maintaining good links with the industry?

A. Yes.

Q. Would you accept that you should also maintain links with international bodies and keep abreast of international practice?

A. We do yes.

Q. Would you accept another aspect of leadership is identifying areas for improvement or change?

A. Yes we do.

Q. And would you accept it's part of that leadership to help bring about change?

A. Yes.

Q. There's been much discussion of the fragmentation of the water regime with district councils, regional councils, DHBs, laboratories, do you see a necessary part of leadership as promoting collaboration between all these agencies?

A. We do.

Q. And even though the Ministry may contract out many aspects of the statutory requirements of District Health Boards I take it you'd accept that any statutory responsibility placed on your shoulders does rest with you whether or not you contract out the services?

A. I do.

Q. And that means that you would need to monitor and supervise the contractual performance of those responsibilities in an adequate sort of way, do you accept that?

A. Yes.

Q. The Hawke's Bay District Health Board has embraced the Inquiry process and taken ownership of a lot of the issues, can I ask what the Ministry’s done to support the District Health Board and its officers in the Inquiry process?

A. We have made sure that we have made all available staff from not just the public health teams but also in the broader Ministry to support the Hawke's Bay District Health Boards and I have spoken to the Chief Executive and actually said to him that if he needs any extra 
resources he should ring me, if he finds that there's any difficulty getting support from the Ministry and to date I haven't had that phone call.

Q. That’s Dr Snee you refer to is it?

A. Dr Kevin Snee yep.

Q. Do you have a good working relationship with him?

A. I do.

Q. I'd like to ask you about the current state of drinking water in New Zealand, how would you describe the current state of affairs with drinking water in New Zealand in terms of compliance in general safety levels?

A. I think the current environment is, we have a statutory and a policy regime that works on a number of actors taking different responsibilities and roles in the community and I think what this incident has demonstrated is that for that system to work, one, there needs to be a high level of communication and engagement in collaboration.  I think the second point my observation of the is the current regime it is timely pending the recommendation of the Inquiry for us to look at the context under which we operate and I suspect that, you know, given some of the lessons that we will learn from this there will be things for us to look at in terms of any recommendations that will flow from this that we will take, that we can act on immediately.  But secondly, is there any policy or statutory elements that we might want to consider to take back to Government.

Q. I’ll come back to some of those concepts but at the moment can I just ask you about compliance levels and some of the statistics about drinking water, do you regard them as satisfactory or not?

A. I'm aware that we publish every year around the drinking water suppliers who are yet to meet compliance and I think that in the evidence and the submissions you have had and witness from ourself has been the preferred approach of the Ministry of Health is to actually identify, work with and support the drinking water suppliers who have yet to meet compliance and as the very last resort then use enforcement.

Q. I'd like to take you to some of the figures if I may.  Are you familiar with a paper, an issues paper on issue 3 of the Inquiry about drinking water safety and compliance levels in New Zealand, I don’t think you have that, Mr Registrar could you hand that to the witness.

WITNESS REFERRED TO document

Q. This is a fact paper which is on the Inquiry website and has been distributed to the parties.  I'm not going to take you through this in detail Mr Chuah, I don’t mean to spring it on you in that sense.  But if you look at the bottom of the first page do you see a table of, with the essential numbers for drinking water suppliers from 2009 through to the most recent annual report of 2015/16?

A. Yeah.

And on page 2 do you see at the bottom second column from the right that the overall compliance level is only 80%?

A. Yeah.

Q. Under that I’d just like to read a paragraph and get your reaction to it if I may.  “From the above it can be seen that although the compliance timetable was established in 2007 and extended in 2009 there are still 759,000 people which is 20% of the service population supplied by suppliers where the water was not demonstrably safe to drink.  Of these 92,000 are at risk of bacterial infection, 681,000 at risk of Protozoal infection and 59,000 at risk from the long-terms of exposure to chemical.”  Mr Chuah do those figures trouble you?

A. I think if you were living in those community you will find that unacceptable and I agree that that’s very troubling to read.

Q. Have you read this issues paper before today?

A. No.

Q. It hasn’t been drawn to your attention?

A. It has been drawn to my attention not in terms of this specific report that we do have got drinking water suppliers that have yet to achieve compliance.

Q. Were you aware that the number of people exposed to non-compliant water was as high as nearly 760,000 people?

A. I'm not aware of that specific number no.

Q. These figures are taken from the annual report published by the Ministry so presumably there should be no issue with the figures because they're taken from your own report.  If you look at the next paragraph this talks about improvement rates.  It says, “There's been a very gradual improvement in the overall compliance of only 3.7% in the last seven years,” and it breaks down the different categories and then it says, “Although direct comparison with earlier years is not possible as both standards in the questionnaire used to assess compliance have changed.  In the 2005 calendar year the overall compliance rate was 80% and today it's 80% and this suggests in the period ’05 to ’16 no progress at all has been made in compliance with the relevant standards.”  If you can just assume those figures are correct does the lack of improvement over time bother you?

A. Yes it does.

Q. Are you motivated to address the question of improving compliance much more quickly?

A. Oh, I think there's no question about that.  I think what some of the – your preliminary findings in your phase 1 has clearly indicated that there is a number of things that the Ministry should actually expedite and this would be one of those.

Q. Is it – do you think it's particularly concerning that these figures are over a nearly a 10 year period from ’07 to the present time and that there's, even after all that period there's still a very high rate of non-compliance, do you find that troubling?

A. Yes and clearly I think that in a – with the lack of progress in this we, one of the things we will have to re-examine is around our approach around trying to support the drinking water suppliers in terms of reaching compliance and we will actually need to address the issues around why some of them are not making the progress that we would like.

Q. If you look down page 2, there's a table of large supplies where you'll see compliance rates of typically late 80 percents.  Then the next page 
is medium supplies where the compliance rate is much lower, between about 43% and 65% and then a further table for minor supplies, 501 and to 5000 people, where the compliance rates are down in the 30s and 40s and then you see the small supplies where the compliance rates are as low as 16 and rising to about 25%.  Those table show a particular problem with the smaller supplies?  Would you accept that the compliance rates of 16 to 20% are really very woeful and worrying?

A. Yeah, I think what those tables you are referring to shows the trend is that the smaller the suppliers, the greater difficulty that they have to achieving of compliance.  I think that what we need to look at is around why they are having that difficulty and there could be a number of reasons and I think that what we will be wanting to look at is what further things can the Ministry do to support them to actually lift the compliance.  Now, the small suppliers clearly have got issues around the size and I suspect until achieving compliance they will be other sorts of support they may need.

Q. I would say though, and I ask your comment, it's not only limited to small supplies because even medium supplies, which is five to 10,000 people, in many cases, quite a number of cases are less than 50% and that really is a terrible rate of compliance isn't it?

A. So one of the things we did look at, actually is that if you look at the higher rates of compliance for the large supplies and it starts to drop quite quickly when you get to the medium and the minor and the small supplies, we'll probably need to look at, you know, is there a tipping point within which those suppliers need further support in addition to what's available now.  If we're going to achieve a much, and we must achieve the higher compliance rate –

MR WILSON ADDRESSES MR CHUAH:
Q. Mr Chuah, it is also fair to state in fact that the population numbers shown for the small suppliers can be chronically understated.  I mean there are a number of examples.  I will give you one.  A small supplier at Punakaiki on the West Coast of the South Island, has 270 residents.

A. Yeah.

Q. Yet there are 500,000 tourists that go through that community.  So the population numbers understate the users, would you agree?

A. I agree and I think when we look at addressing this particular issue, I think the point you're raising is we need to look at who uses the water apart from just the residents.

MR GEDYE ADDRESSES MR CHUAH:
Q. I suppose it's worth observing that we shouldn't lose sight of the large supplies because numerically that’s where the most people are effected even though the compliance rates might be 85% or 88%, there's a lot more people overall effected.  So would you agree that the large supplies certainly need attention as well?

A. Look, certainly I think that what this Inquiry will raise for us is as you look right across the spectrum, and I think that we will be looking at making sure that we don’t adopt a one-size-fits-all approach, so all the drinking water suppliers will want to understand the uniqueness of each of the categories of suppliers and as you look at what can we possibly do as quickly as possible within the current statutory policy regime.

Q. Just to place a little context, if you go right to the end of this issue paper, the last two or three pages, there's a page with a heading, “Bacteriological Compliance England and Wales,” at the bottom.

A. Yeah.

Q. Where the figures we've been given say in the five years 2011 to 2015, all categories for all areas in England and Wales have bacteriological compliance had greater than 99.99% compliance.  Would you accept that indicates that almost complete compliance is feasible in a system that’s operating ideally?

A. I think that’s the benchmark we should set for ourselves.

Q. Complete compliance, yes.  And equally that’s bacteriological.  Equally in relation to protozoal compliance on the very last page, there's a statement in England, Wales and Scotland, there are virtually no 
non‑compliances with the cryptosporidium regulations and again that seems to be pretty much 100% compliant, would you agree?

A. Yeah look I agree and I think that we probably need to actually talk to our colleagues in England and Wales around how did they get that.

Q. Yes.  A matter I want to come to quite a lot later is the idea of an expert panel, set up by the Ministry of Health and I’ll develop that idea but if you had an expert panel set up to help you drive change would you agree that’s the sort of thing that an international expert could advise you on, how they got such excellent compliance levels in the UK?

A. I think we would welcome such an expert panel, I think one of the things we would like the expert panel to consider is the uniqueness of the New Zealand cultural environmental context.

Q. Yes of course.  Can I just take you briefly to the annual report, the latest annual report, Mr Registrar can you give a copy to Mr Chuah.  This is the Ministry’s –

Justice Stevens:

Finished with the issues paper 3?

MR GEDYE:
I have thank you Sir.
Mr Gedye addresses Mr Chuah:

Q. This is the Ministry’s annual report on drinking water quality 2015/2016.  Are you familiar with this report?

A. Yep I've seen the report.  

Q. I just want to go to a couple of examples which might illustrate even more graphically the sort of concerns the Inquiry has, could you go to page 44 and do you see at the top the entry for the Tasman District?

A. Yeah.

Q. And I'm just putting this to you Mr Chuah as an example of seriously non-compliant water supply.  If you look at the Protozoa column with the exception of Appleby Hills there is no other compliance, every other one of about 20, 21 suppliers is simply non-compliant.  Would you accept that’s a really unacceptable situation in Tasman?

A. Yes.

Q. It may be that those fails are because the water supplier’s simply not taking Protozoa samples or doing Protozoa testing.  If that were the case would you accept that’s relatively easy to address, that you just have to make them do the Protozoa sampling?

A. Look I have no idea what the drive is for the non-compliance, that was a supposition you put to me for me to have a theory on I don’t know the reason why.

Q. But if you had a supplier that simply wasn't taking samples that’s something you would want to address pretty firmly isn't it?

A. Obviously there are basic and simple steps that the drinking water suppliers are not taking and it's a simple thing around compliant, this was the, that’s the sort of thing that we would want to act on quite quickly.

Justice Stevens ADDRESSES Mr Chuah:
Q. And you can act on it?

A. Absolutely, yeah absolutely.

Q. It's just matter of requiring the Drinking Water Assessor or the Medical Officer of Health or even the Ministry writing a letter?

A. We will really want to understand and one of the learnings from this Inquiry would be to really understand the reason for the non-compliance and if it is some simple things that should be done now and it's something that we can actually write to and get them to comply it's something we can do immediately.

Mr Gedye addresses Mr Chuah:

Q. And I think under the legislation it's often a Medical Officer of Health who has the direct power to enforce and do something, are you saying that the Ministry, as a way of exercising leadership would issue policy guidelines to Medical Officers of Health about what is expected and required in this regard?

A. Yeah I think that one of the things we will look at quite closely following this Inquiry would be around the clarity of our requirements from the Public Health Units run by the DHBs around their, what falloffs and actions are they doing on issues like this.

Q. Just looking at Tasman the bacteriological compliance is not too hot either, there's quite a few crosses in that column, you see that as well?

A. Yep.

Q. That would suggest there's a supply that needs some attention fairly quickly, wouldn't you agree?

A. (no audible answer 10:54:46).

Q. Also just while we’re on this report at page 41 and given that we’re dealing with Hawke's Bay water I’ll just draw your attention Mr Chuah to the supplies in Hawke's Bay including if you treat Wairoa District as Northern Hawke's Bay you see there's one supply with neither bacteriological or Protozoa compliance, if you look at, if you looked at Napier City for this year you'd see non-compliance with bacteriological but this is the year before.  If you look at Hastings District you’ll see a whole spray of crosses in both bacteria and Protozoa, do you see that?

A. Yeah.

Q. And in Central Hawke's Bay District happily there's only one supply that complies with the Protozoa requirements and there's also a cross in the bacteria as well as Protozoa for one of those supplies.  Do the number of crosses across page 41 trouble you Mr Chuah, in the Hawke's Bay area?

A. This is very trouble me intensement, of course I do. 

Q. Do you feel a strong urge to improve these and get rid of these crosses if at all possible?

A. Oh, absolutely, as I said earlier as with Tasman we will clearly look not just at Hastings and Havelock North, we will look right across the country in terms of what is possible and what can be acted now.  

Q. Dr Fricker, independent expert advising the Inquiry yesterday, gave evidence that the compliance rates in New Zealand are some 10 times worse than the UK, it's just another way I would suggest of indicating the scale of the problem, there's a 10 times worse figure suggest to you that there's a large scale problem in New Zealand?

A. I think what is suggested is that, you know, we have a benchmark to look towards in terms of England and Wales and your earlier point around needing to get some external input and advice around how we might actually achieve that is something that we can act on quite quickly.  But I would also add that I would like to understand in terms of the journey that England and Wales have travelled through to actually achieve those level of compliance.

Q. Yes and that will bring in other things like a water regulator and dedicated water supply entities which are outside the scope of what I –

A. Correct.

Q. Although they're all matters which would be very interesting to get the Ministry of Health’s input on?

A. And then one of the things that will come out from this sort of stuff is we will really look at all those recommendations come out and there may be things as you say that we will need to consider to make this thing work that’s outside of the current terms of reference of the Inquiry that for the recommendations to work we have to consider all them as a whole.

Q. Can I just discuss with you Mr Chuah the question of untreated water.  It seems to me an important risk difference between the New Zealand and the UK is that we have some large untreated supplies, are you aware of that?

A. Yes.

Q. And are those untreated supplies a matter of particular concern to you?

A. Look untreated waters, water suppliers that are not compliant are all concerned to me, I think, you know, my opinion and attitude to this is that we have to look at actually how we actually make faster progress into getting compliance.  You know we had to work with the communities and the local drinking water suppliers into how we get there faster.

Q. Can I ask whether you’ve been briefed on the Napier water supply in particular in recent times?

A. Not in specifics.

Q. Napier has a supply of about 50,000 people and until recently it was untreated water, are you aware of that?

A. I'm not specifically no.

Q. This year, since February this year there have been five E. coli results in Napier and is currently being treated with chlorine.  I take it that’s a step that you'd agree with, treating it with chlorine.

A. Mhm.

Justice Stevens:

 We need to talk because it's being recorded Mr Chuah thank you.

Mr Gedye ADDRESSES Mr Chuah:

Q. The Inquiry has had some evidence that Napier City Council appears to be reluctant to treat and quite vocal in its determination to stop chlorination, is that something that concerns you given the E. coli results?

A. I think that’s something that would definitely concern me and I think what we will be looking to in terms of how the local Public Health Unit is engaging with the local drinking water suppliers and, you know, it certainly they raised that as an issue for us that they are unable to make progress certainly the Ministry will be assisting.

Q. Well it does seem an area where strong leadership would be beneficial, do you agree?

A. Correct.

Q. I had also mentioned Christchurch where there's a supply, I think, of 255,000 people with untreated water.  One expert giving evidence to the Inquiry has likened that to driving down the motorway without a seatbelt.  Is that an analogy that you would accept?

A. Highly emotive, but yes.

Q. Another issue of concern to the Inquiry is the sporadic or endemic burden.  That is waterborne gastrointestinal illness that doesn’t result in an outbreak but just occurs more or less continuously in small numbers often undetected.  On that topic, can I get you to look at one of those documents in the folder under tab 2.  Mr Chuah, this is an excerpt from the Ministry’s own Guidelines for drinking water document.  Are you familiar with that document?

A. I have not read this document.

Q. No.  It's a companion to the Drinking Water Standards which gives guidelines how to implement them and I just wanted to draw your attention to this Ministry Guideline at page 4 under chapter 1.1.3, which says, “Untreated or inadequately treated drinking water contaminated with pathogens presents a significant risk to human health.  In New Zealand the overall burden of endemic drinking waterborne gastrointestinal disease has been estimated at 18 to 34,000 cases per year.”  If you take that estimate as correct, would you agree that’s a very sobering number of people being made sick each year by waterborne pathogens?

A. Yes.

Q. And the Inquiry has also had evidence that number is likely to be very much on the low side because people frequently don’t go to the doctor or report GI illness and it just comes and goes and people don’t – there's no way of recording or capturing that.  Does that sound probable to you?

A. Probable.

Q. One expert thought it could be as high as 100,000 cases a year but whether it's 100 or 34,000 cases, would you accept that endemic disease and sporadic disease is a serious problem in its own right in addition to the possibility of outbreaks?

A. Yes.

Q. That heavy burden, as it's been called, has been recognised in this Ministry Guideline for a long time.  If I were to suggest to you that the time has come to do something more effective about it, would you be sympathetic to that?

A. Totally.

Q. There can be few areas of the Ministry’s work where 30,40, 50, 60 or 100,000 people are being made sick every year and that that is being allowed to continue without serious steps to address it.  Would that be right?

A. I think the numbers are alarming and worrying and unacceptable.  I think that what we will be looking at from this Inquiry is, like I said earlier, well, can we actually speed up within the current statute and policy regime.  I am aware that there are, you know, funds set aside to improve drinking water in various communities and, you know, the Government is looking at how we support the local communities actually implementing those and that will be part of some of the immediate steps we could look at but it requires strong leadership from the Ministry, working and respecting how the community would like to advance the issue as well.

Q. So accepting the community views must be considered, would you accept ultimately on matters of public health and safety, that scientific and medical evidence must prevail over the communities’ views on occasion?

A. I think we must present it to them.  Ideally if the scientific evidence is compelling and the leadership and communication of the Ministry is compelling, we should be able to take the community along.  I think part of the challenge for small communities is they have other issues they need to deal with and when we come along and actually want to assist them to improve drinking water, we have to present the evidence in a way that we can actually work with.

Q. One other document, if I may, Mr Chuah, is at tab 6 and it's a table of press or media reports on drinking water problems. I just want to put this to you because it's another way of viewing the matter and perhaps a little more impactive than bare statistics.  I'm only asking you to flick through this but do you see that it shows from a year ago, after the Havelock North outbreak from the 23rd of August, there was a problem at Haumoana School here in Hawke’s Bay with positive E. coli and that if you flick through the table, on every month in September, October, November 2016, then into January to April 2017, January, February, March, April and May 2017, there's this continuous stream of media reports about boil water notices, bacteriological contamination, problems 
at schools.  Now, accepting that’s not scientific and it's only a snapshot, that would also suggest, would it not, that there's an awful lot of drinking water problems even in the last year up and down New Zealand?  Would you accept that?

A. That is a source that we look at but that is not the only source we look at in terms of the drinking water problem.  I think the Ministry working with the DHBs probably helping.  It has excellent intelligence network.

Q. Yes.

A. With ESR in terms of actually what is false and what is true.

Q. And does that DHB network also confirm that there's a lot of boil water notices and a lot of E. coli results happening up and down New Zealand?

A. Maybe there will be, yeah.

Q. Yeah.  In terms of tackling this problem, you have a director of public health don’t you?

A. Yes, Dr Caroline McElnay.

Q. Yes, and that’s established under the Health Act and under sections 3B and 3D, there's an interestingly powerful responsibility on that director of public health who may report directly to you, is that correct?

A. Correct.

Q. And also to the Minister if necessary?

A. Correct.

Q. So can you just explain how this director of public health role works in terms of drinking water?  Is this officer able to address the drinking water problems in her position with these statutory powers?

A. She has the authority, delegated from me, to actually exercise directions and instructions to any entity where in her view that it's necessary for the powers to be exercised and I have complete confidence and trust in our current director of public health.

Q. And if the director of public health wanted to take some initiatives to improve the drinking water system, can I take it that she’d have your full support?

A. Absolutely.  She is my specialist advisor on this issue.

Q. Does that direct report actually work in practice?  Do you and she have a direct line of reporting routinely?

A. Well, she's in the audience I think.  She talks regularly with me on a number of issues and I have her number on my phone.

Q. So she comes to you and says, “We should be doing this, this and this,” that will work in a direct way will it?

A. Absolutely.

Q. The Inquiry heard from Dr McElnay yesterday and probably impertinent of me to comment but my own impression is that she's highly competent, highly skilled and well experienced in drinking water matters.  Would that be right?

A. That would be my view.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. And she has also been through the events that occurred in Hastings and Havelock North last year?

A. Correct.

Q. So she has got on the ground experience has she not?

A. And I think prior to her coming to the Ministry, I think she worked in this area.

Q. Yes, she did.

MR GEDYE ADDRESSES MR CHUAH: 

Q. Well, it was my observation that Dr McElnay was an outstanding asset for the Ministry to use to look at change.  Is that a view you would share?

A. Absolutely. 

Q. It is my understanding as well that she has the respect of the industry.  Is that your understanding?

A. Yes.

Q. The organisational charts we were given yesterday by the Ministry don’t actually show a direct report from her to you, but if you drew up an accurate chart it would show a line, wouldn't it, from her to you?

A. Well, you know, it's very difficult to show on a rigid box and lines around the reporting line, but I have a number of statutory officers who does not appear on organisational chart that have direct contact with me and Director of Public Health is one, Director of Mental Health is the other and I talk regularly with those officers and there is no inhibition in terms of actually having to actually go past any other managers to talk to me directly. 

Q. Right.  Can I just ask you about the Stage 1 report from the Inquiry.  There is a copy of it in the witness box, this blue bound document. 

WITNESS REFERRED TO Stage 1 report

Q. Mr Chuah have you read the report?

A. I have your key findings in terms, I think there were 14, I think a number of though refers directly to Drinking Water Assessors.  

Q. Would I be right that other officers in the drinking water section would have read it fully?

A. That would be my assumption. 

Q. And have you read those key findings only recently or did you read them in May when the report came out?

A. I have read them through when they came out and then read them again this morning. 

Q. You would have noted in that report a series of criticisms of the DWAs and the DWA system in Hawke's Bay, correct?

A. Yeah, I think there was two or three findings that referred to that.

Q. If you – or just perhaps have a look at paragraph 422, for example, 422 and onwards.  The Inquiry found that there were inadequate resources available to the DWAs.  Since that finding came out in May, can I ask what the Ministry has done about that, if anything?

A. Well, the first thing is that I am not aware and this has not been brought to my attention direct, is that there was a lack of resource issue, but I think certainly having read this I think that the Ministry is working on the different Public Health Units across the country to actually ascertain whether or not there is actually a shortage issue or inability to recruit issue.

Q. The Stage 1 report also recorded that there was an issue with the Ministry’s soft approach or policy of soft approach to enforcement.  Did you note that at the time in May in the report?

A. I note that, yes. 

Q. The Stage 1 report also recorded problems with the preparation and review and implementation with Water Safety Plans, did you note that at the time?

A. I note that. 

Q. Well, would you accept that the Stage 1 report issued in May clearly signalled a number of areas requiring change?

A. I accept that.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. Could I just get your view as to the seriousness of these faults and failures?  Just looking at paragraphs 418 to 481 – 418 to 481, that is the section that deals with drinking water assessors which are officers within – critical officers within the system.

A. Yes.

Q. Now were you troubled by those findings?

A. Yes, I think it clearly indicates that we have to really look at not just our training, but also our recruitment and ongoing support of the Drinking Water Assessors, recourse is to actually step all our monitoring around your key findings and how do we support them better into the executing the work.  Because all Drinking Water Assessors have to be in the first instance public health officers.

Q. Of course, yes.

A. All right and they have got the basic training.  So I would be and I know that my team has already started looking in this issue in terms of what further things can we be doing now in terms of supporting DWAs.

Q. Thank you. 

MR WILSON ADDRESSES MR CHUAH:
Q. Mr Chuah, I am interested in your statement that all DWAs have to be health protection officers.  I understand that that’s a policy that has been introduced by the Ministry implicitly yourself rather than – that that’s the reason for that statement, is that correct?

A. Well, that has been longstanding long before I arrived.  

Q. Yes.  We heard – you weren't here, but we heard evidence from international experts in both Australia and UK earlier in the week that that, in fact, is not the norm in those jurisdictions.  That the norm in those jurisdictions is that often a team of people with a range of different skills, health protection offices, experienced water supply engineers and operators, experienced water scientists, microbiologists, have proven to be more effective as regulators than health protection officers of themselves.  Do you have a – clearly you hadn’t heard that evidence, but on reflection, do you have a view on that?

A. Look, I think they’re operating within the current regime, the current policy setting and obviously there are international experts that offer alternative way of how we maybe look at those things.  I think that we will seriously consider all those new options. 

Q. Because when you say “within those current policy settings,” I understand that is entirely within your determination to change those.  Those are not policy settings set by regulation or by Parliament, they are for you to change should you determine it is appropriate to do so.

A. Correct, yeah, yeah.  And in deciding to change, I will need to actually consider those advice. 

MR GEDYE ADDRESSES MR CHUAH: 

We’ll come back to the HPO requirement later, I think.  Mr Chuah –

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. But is, I think, the fair – the point to take from Mr Wilson’s questions is that it is a topic that is of considerable interest to the inquiry and very much front of mind in terms of an area where prompt action might be appropriate.

A. I am not philosophical over current position, all I’m saying is that, you know, where, you know, there is good advice or an alternative that works better and certainly within the powers that I have, we will actively pursue that.
DR POUTASI:
And just to climb in there, I think we are particularly interested given the evidence that we have received about shortage of Drinking Water Assessors, so our view is anything that can be done that is effective to be able to spread the load or get more people in may well be helpful, but Mr Gedye has already signalled that we will come back to it.

MR GEDYE: 

Yes, I might explore that a little bit in its own right a bit further on.  

JUSTICE STEVENS:

Thank you, Mr Gedye. 

MR GEDYE ADDRESSES MR CHUAH: 
Q. Mr Chuah, could you look at tab 3 of the documents there.  I want to ask you about the Ministry’s submissions to the Inquiry.  Tab 3 should contain some pages from the transcript of the Inquiry hearing in June and I will just take you through some of these briefly.  The page numbers at the top, page 134, and these should be highlighted on your page.  Justice Stevens as the chair of the Inquiry spoke about submissions for next time, that is this hearing, and said, “The reason we mention it now is that this is a unique opportunity to contribute to a regime that might be better for all concerned.”  And the answer to that spoke about “getting clarity from the Ministry of Health on what we are supposed to do and that we’re funded from it, this is an area where there is a lack of clarity, frankly it works, it's an area where it's critical that you do have clear lines of accountability.”  So that’s that entry.  If you flick forward to page 290 –

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. Can I just say it might help you understand the context of this, Mr Chuah, and I want to be entirely fair about this?  We had a three-day hearing in June and it was focused on issues 1 and 2 of the issues list for Stage 2 and we do not need to go into the reasons why but there was no official from the Ministry of Health here.  There were two counsel from Crown Law representing all Ministries and including Health but there was no official here to hear critical evidence that we had that came forward.  So that is the context.

A. Okay.

MR GEDYE ADDRESSES MR CHUAH:
Q. Just taking you to page 290, Mr Chuah, half-way down, the chair addressed counsel, “Mr Wilson rightly raised the question of the Ministry.  What planning is being done and is there information that can be fed?”  And under that, “I referred to the need to speak with counsel and the Ministry of Health because they actually approve DWAs and have a very big role.”  Skip two pages, at page 292, Dr Poutasi raised the question, “To the best of your knowledge, has the Ministry given any consideration to not requiring the health protection officer qualification the matter we've just spoken of?”  So that was raised.  And at the bottom of 293, the Judge said to counsel for Crown, “All this needs to be pulled together and we are trying to come up with a set of recommendations that are practical, reasonable and implementable.  So it would be really helpful to understand if the Ministry want to maintain that requirement, why and if it could be dispensed with so that the technicians could become Drinking Water Assessors, or it might make the prospect of employing people easier.”  And counsel said, “That’s clear and I've added that to the list of things that I'm going back to the Ministry on.”  And the emphasis had to be results-focused.  At page 398, 
two thirds of the way down, Justice Stevens, “We're trying to workshop these issues in a positive and constructive way, so that is maybe just something for August and I am sure we will have a representative here.”  And that was answered in the affirmative.  Page 400, half way down, Justice Stevens said, “My learned colleague has just handed me a note that talks about co-design.”  Ms Butler said, “As with all, I'm sure there was a high level of design.  We can confirm the level of design.”  Page 404, at the bottom, the Chair said, “We are keen for the Ministry of Health to take a leadership role and, Ms Arapere, I would be grateful if you could take that back to whoever your people are,” and she said, “Yes, the message was heard loud and clear.  It's been conveyed overnight to the Ministry.  Soon as we're back in Wellington, we'll arrange to meet.”  The Judge said, “The concept of co-design is one that resonates with me, not just Dr Poutasi but also for Mr Wilson and myself.  We have been fortunate to hear from Dr Snee and Dr Jones but rhetorically, where are the Ministry officials and they will be here in August.”  I just want to ask you a few things, Mr Chuah.  Was all of that dialogue communicated to you personally?

A. No.

Q. You would agree that the Inquiry gave very specific requests and indications that it wanted constructive proposals didn’t it?

A. Yes.

Q. The problem is, Mr Chuah, that as the Inquiry reads the submission from the Ministry, there are effectively no proposals at all.  Were you aware of that?

A. Yes.

Q. Can I just give you a couple of examples?  For example, on the secure rating, you'll be familiar that the Drinking Water Standards provide for a secure classification which, if you comply with that, means you don’t have to treat the water.  The Inquiry proposed that that secure rating could be abolished.  The Ministry response to that is simply to say that the secure rating is acceptable if applied correctly.  And it seemed to the 
Inquiry that that was a response that did not engage with the issue at all.  Would you accept that?

A. Look, you're talking about things that I wasn’t here, so I'm trying to piece together context in my head.  So –

Q. I suppose the proposition is –

A. I'm struggling with this a little bit.

Q. Yes.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. Yes, I can see that because, you know, quite frankly, a dialogue like that should have been drawn to your attention should it not?

A. Look, I can't undo what's in the past.

Q. No.

A. I think the important thing is that you’ve asked for me to be here.  I'm here and I think my position would be is that, you know, there are things have come up from your key findings we are looking at actively and I know that my officials here are already starting to act to solve those and if there are further things we can do, and we will.

Q. I think that is really helpful.

A. Yeah.  And that’s my intention.  So if you give me specifics that I have no context, I will struggle to answer.

Q. We are not going to push because if you do not know, even that could be significant in itself.

JUSTICE STEVENS:
Yes, Ms Butler.

MS BUTLER:
Sir, if I may.  If it assists where matters are going to be put Mr Chuah, may I suggest that it may be useful to provide the question and the full answer that was provided in the submission if there's going to be discussion on that point or if inferences are going to be drawn from those comments?

JUSTICE STEVENS:
Of course.  Mr Gedye, I am sure will put the whole context.

MS BUTLER:
Thank you, Sir.

Mr Gedye ADDRESSES THE PANEL (11:26:46) – convenient time

INQUIRY ADJOURNS:
11.26 AM

Inquiry RESUMES:
11.45 am

Mr Gedye addresses Mr Chuah:

Q. Mr Chuah just considering further some of the issues which the Inquiry was interested and had sought proposals about one of the key issues and the big issues was whether all water should be treated.  If I refer to paragraph 16 of the Ministry’s response, “Should all drinking water be treated?”  It says, “This is a matter for future policy consideration if required.”  Would you accept that that is really a non answer from the Ministry of Health on the question of water treatment?

A. I think that what we have to do is actually look at where the best practices around the world and should be informed by that and I think that we will then need to actually look at our current policy setting around what needs to change actually for that part now.  If the evidences and on the recommendation of the Inquiry is that all water should be treated in New Zealand then that’s something that the Ministry has to take into account and actually look at under the current policy setting is it possible to do that.  If we can't we will need to actually take recommendation back to Government to implement those recommendations and that’s what I think what the officials are trying to actually infer by the reply.

Q. Well accepting that any law change will require a policy element would you accept that in terms of just providing a view or a proposal to an Inquiry that Christchurch situation and the Napier situation in particular would have made it very important and useful to say something much more about water treatment and the desirability of it?

A. Yes.

Justice Stevens ADDRESSES Mr Chuah:

Q. I think it's fair to point out to and I'm not expecting you to have read the other submissions but many of them, even from the – some DHBs, from councils, from Joint Working Groups on regional councils we’ve had some fantastic submissions, very comprehensive, very clear and with suggested recommendations and it's, you know, that was the context in which we’re reading the overall response from the Ministry.  

A. So if I can make a statement on that one if I may?

Q. Yes.

A. I think that the Ministry’s role is to be the principal advisor to the Government of the day in terms of any policy changes that might lead to legislation changes and one of the things that the Ministry is likely to be asked is to consider the recommendation from this Inquiry around whether or not further changes should be made to legislation and therefore the current policy.  I think that the Ministry’s officials are trying to get the balance right in terms of not wanting to prejudice advice by actually putting a position forward so therefore create some difficulty around that we already may have preconceived by what those proposals might look like and rather I think what we are trying to take the position is saying what are the people saying, let us consider that as we give advice to the Government today.

Q. Very good and I understand that position but can I just say this, that nevertheless we’ve had this Inquiry, the outbreak, it was a year ago this week?

A. Yeah.

Q. We’ve had a year of investigations; we’ve had a lot of really valuable evidence that’s coming forward.  There are a lot of troubling aspects around the statistics.  There are a lot of troubling aspects around the performance of officials, DWAs in particular in here and we’re very interested in areas where the Ministry can actually do stuff now that doesn’t, nothing to do with policy, it's to do with action, making changes that make the drinking water safer for the public and I take your point completely about preserving the balance and so on but the public still have to be protected in the meantime.

A. Correct.

Mr Gedye ADDRSSES Mr Chuah:

Q. Mr Chuah can I put an example of a matter which I would submit as not requiring policy review but which can be actioned promptly and which is clearly needed and that is the question of sampling and samplers.  I don’t expect you to be across the detail but can I just put it to you that although there's a regime for laboratories there's little or nothing regulating and controlling the training and certification of people who take the samples, people who go out in the field and collect the water and that we’ve had evidence that sampling is every bit as important and risky as every other link in the chain.  So a couple of days ago the Inquiry identified this problem and set up or invited a number of experts to join into a caucus on that issue including Ms Gilbert from your Ministry and possibly Dr McElnay’s looking at it as well.  If that caucus of experts produces recommendations to greatly improve the system for controlling samplers is that something you would support and if the change can be made by you administratively?

A. Absolutely, if the recommendation is made by my advisors, namely Ms Gilbert and Ms McElnay yeah I would actively support that.

Q. Well you can see the sense, can't you, of making sure that people taking samples are properly trained and properly controlled?

Justice Stevens ADDRESSES Mr Chuah:

Q. And accredited if appropriate?

A. Yep.

Mr Gedye ADDRESSES Mr Chuah:

Q. So for example I think I took you earlier to a power by the Director‑General to issue a requirement for a Water Safety Plan, for example, if it could be addressed that way would you be prepared in principal to issue a requirement that all water suppliers use fully trained and accredited samplers?

A. Absolutely.

Q. Would you accept that that’s an easy and very effective way to make a – virtually an immediate improvement to the system for sampling and testing water?

A. I'm not an expert but if my officials tell me that’s an easy and effective way of dealing with it there will be no reason for me to disagree with them.  

Justice Stevens ADDRESSES Mr Chuah:

Q.  And I can perhaps again for context help you that the, what we call the sampling and testing caucus which we set up has done its work.  It was assisted by two international experts, Dr Fricker and Dr Deere, Dr Fricker from England and Dr Deere from Australia who participated with your officials and with IANZ and we’re informed that we will be receiving a set of around 20 recommendations.

A. Sure.

Q. Which as we understand it no law change is needed, no policy required, administrative matter, we can fix it straight away?

A. I would like to wave the magic wand too.

Q. Great that’s a good start.

Mr Gedye ADDRESSES Mr Chuah:

Q. The legislation certainly contemplates that you will have power to address things like that, in my view, Mr Chuah so can the Inquiry take it that you’ve got a real receptiveness to doing that where it's legally possible and appropriate?

A. Yes.

Q. Another area of similar nature is the question of the qualifications for a DWA, a Drinking Water Assessor.  Just very simply the current regime contains a requirement imposed by the Ministry of Health that all Drinking Water Assessors have health protection officer qualification and as Ms Gilbert has said in her evidence this is quite an onerous requirement, you have ongoing competency to be at HPO requires attendance at an appropriate training course at least every three years and there are a number of other qualifications as well.  The Inquiry has also heard evidence that this is impeding recruitment of DWAs and that there's a serious shortage of DWAs.  I will be submitting to the Inquiry that the requirement to be an HPO should be removed because it's a serious impediment to recruitment and because it's not necessary.”  What I want to ask you, Mr Chuah, is whether in principle you're receptive to the idea of dispensing with that requirement if it's having those bad effects?

A. I will need to actually receive the advice from my officials about that.  I can't actually make a decision here and now on the issues.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. No, no.  I understand.

A. But I think my general approach is I'll be receptive to looking at making changes and that would actually work in a different way so that we don’t have incidents again and if there's deficiencies of the system, including people who work in the system.

Q. Brilliant, thank you.

MR GEDYE ADDRESSES MR CHUAH:
Q. The Inquiry’s heard quite a lot of evidence from experts in other jurisdictions saying that the health protection officer qualification is not critical to performing good functions as a Drinking Water Assessor.  If international experts have that view, is that something you'd put weight on?

A. I repeat, I'm not an expert, so I'll actually have to actually listen to the advice of other people apart from the international experts on this.

Q. All right.  Mr Chuah, can I turn to the enforcement policy.  Many submitters to the Inquiry have submitted that there's serious problems with the Ministry of Health enforcement and compliance policy.  Have you had an opportunity to read those submissions?

A. No.

Q. I might just put a couple to you, if I may, to set out what they're saying.  For example, the Canterbury District Health Board has said there needs 
to be greater national direction in terms of enforcement activities which could begin with the MoH developing a national enforcement strategy.  Compliance orders and other enforcement have been underutilised as their use has not been strongly support by the MoH.  To like effect, a number have made that same submission.  Here's one from the Hawke’s Bay District Health Board.  “The Ministry’s compliance and enforcement policy framework requires DWAs to take a soft approach to discharge of statutory functions.  DWAs should be empowered and supported to take enforcement action where appropriate.”  Auckland Regional Public Health, “The need for MoH to provide a clear direction on the application of the Act and compliance.”  Mid-Central DHB, “A clear enforcement strategy needs to be developed as a framework provided around the use of compliance provisions.  It is important that officers can take appropriate and timely enforcement action in the knowledge that action is supported by the MoH.”  The PSA submission was particularly critical.  “The MoH has failed to produce a national enforcement strategy.  Softly, softly approach is reiterated verbally.  It was influenced by political climate at the time of the 07 amendments but could reasonably expect the approach to have moved on.”

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. That, by the way, was on behalf of the DWAs, not the –

A. The union.

Q. Yes.  But it was representing those statutory officers.

A. Yeah.

MR GEDYE ADDRESSES MR CHUAH:
Q. And perhaps just one more to give you a complete flavour, Mr Chuah, the Water New Zealand said, “The Ministry has been reluctant to support DWAs to become involved in enforcement action but has preferred a softer encouraging approach.  The softly, softly compliance approach has not been effective.  Compromised the ability for DWAs to be effective, contributed to inconsistency around the country as no 
guidance on what “softly, softly” meant.  Role of designated officers unclear and ineffective.”  There's quite a wave of submissions to that effect.  Now, are you aware of that feeling in the industry that the softly, softly approach is a problem?

A. I've heard of it.

Q. Can I just understand that approach a little better?  Is that an enforcement policy that you signed off on?

A. That’s been longstanding.

Q. Did it pre-date your time?

A. Yeah.

Q. When did you become Director-General, Mr Chuah?
A. March 24 2015.

Q. Yes I think you were acting for a while weren't you?

A. I was acting since November the 9th 2013.

Q. But are you saying the softly, softly policy predated your time?

A. Certainly I didn’t change anything.

Q. But is that an enforcement approach which you supported?

A. Look my stance on this particular issue is that my understanding from the Ministry’s staff is we have the powers to act and enforce and we would support District Health Boards, Public Health Units and Public Health Offices to do the enforcement.  There are a number of steps need to be checked off and declare that all those steps have been exhausted before we do the enforcements.  Now clearly some of the stats that has been presented had indicated that, you know, those approach perhaps need to be relooked at and that you retrace in terms of the balance between still taking a support approach but perhaps taking a more stronger approach or any enforcements, that’s something we will look at.

Q. Dr Fricker told the Inquiry that in the UK there was a strong enforcement policy and people did get prosecuted and that at least in his view this had made, this had contributed greatly to compliance and to effectiveness.  Is that a proposition that you would be receptive to?

A. I'm sure that’s a view that we will have to consider.

Q. Is it your understanding that the softly, softly policy reflected the fact that the 2007 amendments made great changes which a number of suppliers would struggle with for a while and that it was appropriate at that time?

A. I'm not aware of that relationship.

Justice Stevens ADDRESSES Mr Chuah:

Q.  We’ve heard evidence that that was the approach of the Ministry at the time when the then new standards were introduced.  Where was I?  

A. Policy.  

Q. Yes that’s right that the reason for adopting that approach to enforcement was to allow the, that water supplier some space and time to make the changes necessary to embrace the new drinking water standards?

A. Yes.

Q. So what Mr Gedye has put to you is accurate so we could probably take that as a starting point and, Mr Gedye.

Mr Gedye ADDRESSES Mr Chuah:

Q. Yes to the extent that a period of grace was justified would you agree that that period must have long passed because we’re now in 2017, 10 years later?

A. Well regardless of the length of time I think if you look at the data it actually cries out for us to actually look at something different.

Q. Yes.

A. And we will look at something different.

Q. Great.  Well would you agree that those, that issue paper and that annual report full of crosses suggests something’s not working with that approach at the moment because there's such high levels of non‑compliance?

A. We’ll need to actually look at that clearly around, I think some of the conversation earlier was around what is possible to be done right now and we should act on those quickly, this is, those night not actually require much longer timeframe.

Justice Stevens ADDRESSES Mr Chuah:
Q. And I think it's an area where the, both the Drinking Water Assessors and the Medical Officers of Health would benefit from some clear guidance from the Ministry because we’ve, and this, I'm trying to be as helpful as possible for you.  We have heard evidence from persons in those positions who have appeared to be confused about their powers, confused about how strong one should be for a particular issue and of course the paragraphs that I referred you to, 418 to 481 of the report, show a Drinking Water Assessor being totally guided by the softly, softly with quite serious results leading to parties being in breach of standards and non-compliant and that was over a Water Safety Plan.

A. We – I mean, the message is really clear. 

Q. Brilliant.

A. There needs to be a clear leadership guidance from the Ministry for the DHBs, the PHUs, the local DWAs in terms of the approach towards enforcement so that is well loud and clear.

Q. Thank you. 

MR GEDYE ADDRESSES MR CHUAH: 

Q. Perhaps just to clear up one matter, we heard some evidence that the policy had in fact changed, but there was a lot of confusion about when and how that was communicated.  Are you aware that the policy has changed?

A. I am not aware of policy change and so yeah.

Q. Well, would you accept that whatever the position about that, it is necessary now to be clear and to communicate in writing to all the Medical Officers of Health and designated officers what the policy is?

A. Agree.

Q. I just want to ask you about the reluctance to prosecute, Mr Chuah, for example, if you had an supplier in an area that just refused to take Protozoa samples, what reason would you see to be soft on that supplier as opposed to taking prosecution steps?  Is there any particular reason to be soft on such a supplier?

A. I haven't had any experience, I have no further any discussion on that, so I have no basis to actually have used it, to make a judgment, I will be purely speculating at this point.

Q. All right.  Are you aware under the Health Act there is another form of enforcement which is a compliance order and that a – I think it's a medical of health can issue a compliance order requiring a supplier to comply with requirements.  Is the issuing of a compliance order something that you would be prepared to support in theory, where necessary?

A. Yeah.

Q. Are you aware that there has, since 2007, never been a prosecution and there has never been a compliance order issued?  Is that something you are aware of?

A. That’s not something that I am aware of.

Q. No.

A. But in the figure is true, you say that. 

JUSTICE STEVENS:

Q. It is consistent with the evidence we heard.

A. Yeah, okay.
MR GEDYE ADDRESSES MR CHUAH: 

Q. Well, that would be consistent with a softly, softly approach, wouldn't it, that the industry is not feeling free to prosecute?

A. That could be a supposition, yeah.

Q. Well, if you combine it with the wide-spread non-compliance that would be the likely reason, wouldn't it?

A. Yeah.

Q. The proposition has been put to the Inquiry that human nature being what it is, if there is no effective enforcement then people will push the limits and fail to comply and that you do need effective enforcement to achieve compliance.  That seems to me very logical.  Do you agree with the logic of that?

A. I mean, it's difficult to actually dispute the logic, I guess, and I think in terms of the way we need to actually look in making improvements is to do both and actually to get the balance right. 

Q. Yes, I suppose the proposition would be if you have an enforcement regime which is seen and known to be effective, then in most cases you won't need to take action because it is there.  Would you accept the logic of that?

A. Yes. 

Q. And would you accept that an enforcement policy is something that you can change and promulgate without any legislative steps and no need for regulations or other lengthy process steps?

A. At this moment, I am not aware, but I will take advice on that. 

Q. Yes, of course. 

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. I think what Mr Gedye is really pointing out is that the powers, the statutory powers are there and all that is required is for the relevant Ministry officials and the drinking water team to say, “Look, softly, softly is history and now we will apply a relevant enforcement provisions in accordance with their terms in appropriate cases.”

A. In appropriate cases.

Q. Yes.

A. And I think that, you know, your data shows that there are certain areas where there has been non-compliance over a period of time.  I think that getting – re-looking at that balance around perhaps being more assertive in the compliance.

Q. Brilliant.

A. Would be something to look at. 

Q. Good.

A. Yeah.

Q. Thank you. 

MR GEDYE ADDRESSES MR CHUAH: 
Q. Mr Chuah, you have the Stage 1 report which set out at some length the role of the softly, softly approach in the Hawke's Bay outbreak and you have now or your officials have a fat wad of submissions from DHBs, PSA, Water New Zealand and others complaining in quite trenchant terms about the enforcement policy.  Do you accept this is something that can be looked at quickly and that you don’t need to wait for the Inquiry’s Stage 2 report to come out?

A. Yeah.

Q. All right, can I talk to you about another matter which is the capacity and resources available to the Ministry.  Again, I’d like to put to you some of the submissions.  Canterbury DHB, “MoH’s resources appear stretched and this has an impact on it's staff’s ability to maintain effective links.”  Were you aware of that submission by Canterbury DHB?

A. They don’t regularly share things with us.

Q. Mhm?

A. No.

Q. So would you agree with what they say or not?

A. I have no idea how they formed that view because they have not discussed it with us.

Q. Well, there’s another DHB, the Nelson-Marlborough DHB says that MoH resources are stretched.  The Hawke's Bay DHB says, “The MoH drinking water team appears to be significantly under-resourced and lacks specialist drinking water experience.”  Would you accept that?

A. And again, I have no idea what's the basis of all those comments because they have not discussed it with us. 

Q. The PSA said, “The MoH national oversight and coordination was initially good when there was a strong leadership group with hands-on technical skill,” and they seem to be talking about around 2007, “This group was significantly reduced soon after the ’07 amendments and the effective leadership and oversight by MoH has reduced.”  Your comment on that submission?

A. Again, they have not discussed with us and I think that there are a number of approaches in terms of making sure that the public health agenda, including drinking water, remains a priority for the Ministry of Health and I think that the current approach that we are looking at this sort of stuff is open to actually looking at whether or not we need additional support.  Now, I – it is surprising to me all those parties have expressed a view, but they have certainly not raised it with me or the Ministry.

Q. The PSA further submits, “Once Dr Michael Taylor retired, the group was progressively downsized to what is now around two people.  One consequence of this downsizing is the failure to revise and reissue key documents in a timely manner,” and they give several example of that.  Do you accept that there is anything in that comment?

A. Again, I can't comment because no one has spoken - what I do want to retread though is that, I mean, I appointed some key staff in place, the door was opened around making sure that we are well resourced both internally in the Ministry, but the more important point is how we used the broader system including contractors and other experts that we regularly have access available.  So having the option of employing people is not the only way how we might achieve this. 

Q. But would you accept that regardless of the use of ESR and the DHBs and so-on, you do need an adequate core of people sitting within the Ministry?

A. Correct. 

Q. To provide the leadership that you have accepted is needed?

A. Correct. 

Q. The Inquiry has had evidence from the Crown submission that there is a staffing level of 3.5 full-time equivalents.  Can you tell us please who are the 3.5 FTE personnel in the Ministry attending drinking water?

A. I know Sally Gilbert leads that team.  Then I don’t know all the staff.  I have 1100 staff in the Ministry.

Q. And I won't ask you to name all of them.

A. Absolutely, I can't.  I can probably give you 100 but probably not 1100.

Q. Am I right that we've got Sally Gilbert and Scott Rostran who are core drinking water people?

A. Yeah.

Q. And then –

A. Well, can I just come back to that?  Sally Gilbert leads the environmental protection team.  They have a range of responsibility and drinking water is within their portfolio.

Q. So she's not full-time drinking water?

A. Well, she's got the broad portfolio for environmental health.

Q. And are you aware there are some people, I think like Mr Ogilvy or Mr Harding who provide some part-time input?

A. Yeah.

Q. I've talked to you about the need for leadership on quite a varied number of fronts.  You do need person-power to deliver that don’t you?  You need more than one or two or three people to provide leadership to the drinking water industry in New Zealand.  Would you accept that?

A. I accept that when the resource are required, it's etiquette I expect to be told and expected to be met, so that I can support that.

Q. All right.  So if any of these industry groups or DHBs were to put a case to you for greater resources, would you look at that receptively?

A. Within the Ministry or in the organisation?  I can't direct what happens in the organisation.

Q. Of course not.  No, I'm talking about within the Ministry.

A. Yeah.

Q. Yeah.

A. Yeah, like I said, I keep an open door and, you know, if there's a request for extra resources then I'm receptive to hearing those requests.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. I think it is fair to say that there is a strong message coming –

A. I think that’s loud and clear and the message I think I'm hearing is that there's a perception that the team is under-resourced.  I don’t necessarily accept that but I'm hearing it.

Q. No, no, that is great and we are aware that Dr McElnay has been with you for just over five months.

A. Yeah.

Q. So she is a new appointment and of course not only responsible as director for public health but also with a specific interest in drinking water.

A. Yeah.

Q. And I am sure we will come on later but yesterday, we she was on a super-panel and we made significant progress in matters that could be done immediately, which was very encouraging.

A. Good.

Q. So thank you.

A. I look forward to her report.

MR GEDYE ADDRESSES MR CHUAH:
Q. An example perhaps of the need for resources, that whole suite manuals and guides I took you to and I think there's been evidence there's 39 of those.  A good number of those will need updating and keeping abreast of developments won't they?

A. Yeah.  Yes.

Q. And you need, I don’t want to use the word manpower, but person power seems silly.  You need resource and people.

A. Yeah.

Q. To keep a suite of 39 manuals up-to-date don’t you?  Do you accept that given the importance of drinking water to public health and all of the issues that have come out of this Inquiry, that it's important to boost the resources if you're to address all these issues?

A. I'm open to the submissions from my specialist staff around what resource that is required and I wait for that.

Q. Do you accept that in the current circumstances anyway, it would be desirable to have capacity and resources not only to react to events but to manage proactively and strategically take the initiative and to have a strategic leadership capability?  Do you see that as important?

A. I'm sure that’s something we will look at, you know, when we look at all the findings from this stage 2.

Q. Would you accept that international best practice is that drinking water regulators do have that type of strategic capability?

A. I accept they're bringing a perspective but what they don’t know is the New Zealand context.  So we will actually need to actually take their views on board and actually work with all the communities which thus far have not had satisfactory drinking water and that’s not an excuse to delay things.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. I did not understand you to be putting it forward as an excuse.

A. No.  I just wanted to make sure that, you know, my position was clear, that I understand the urgency and importance of this issue.

Q. And I think it is fair to say that most of the people who are submitting on resourcing issues are in and of the drinking water industry.  So you have got Water New Zealand, you have got DHBs, you have got DWAs, you know, it is everyone within the system who are, you know, in a sense yelping for help.

A. Yeah.

Q. Yes.

A. Yeah, I can accept that.

Q. So my point is that they know the system, you know, and they know the New Zealand context and yet they are still saying that resourcing is an issue.

A. I'm hearing loud and clear so let's look at it.

Q. Brilliant.  Thank you.

A. Yeah.
MR GEDYE ADDRESSES MR CHUAH:
Q. I'm knocking on an open door, Mr Chuah.  I'll stop knocking and move on.

A. Please.

Q. Drinking Water Assessors.  The Inquiry has heard a lot of evidence and you'd accept, wouldn't you, that they are a very central part of the whole drinking water regime, the DWAs?

A. Yeah.

Q. They carry out the policing and auditing of suppliers don’t they?

A. Correct.

Q. And we've looked at the legislation whereby you appoint Drinking Water Assessors, it's a specific power given to the Director-General?

A. I do.

Q. And that they need to be accredited and that you administer the accreditation scheme as well?

A. Correct.

Q. Do you understand that?  And under section 69(ZM), Drinking Water Assessors are accountable to the Director-General directly and have to report to the Director-General under 69(ZL) and that the Director‑General can specify the functions to be carried out by a DWA.  So would you accept broadly that you have the pen regarding DWAs?

A. Correct but I'm not the employer.

JUSTICE STEVENS ADDRESSES MR CHUAH:
No, no, we appreciate that.  We have got that.

MR GEDYE ADDRESSES MR CHUAH:
Q. No, that’s the very point I want to raise with you, Mr Chuah, there's this, I suggest, quite awkward arrangement where they're employed by the DHB but answerable largely to you.

A. That is the current regime, yeah.

Q. I just wanted to ask you where that issue might go because Dr Snee wrote to you about this didn’t he on the 18th of May and I've put the letters in this bundle in your folder there under tab 4.  Am I right that he wrote to you on 18 May saying, “I would like to try and clarify some aspects of the DWA accountability.”?

A. Yeah.  Dr Snee wrote to me but before he wrote to me he rang me and the context of the letter was that he would like to actually engage the Ministry on the prosecution support to look at not just the whole issue of the DWA but the broad Public Health Unit agenda.

Q. But in particular in this letter, 18 May ’07, which is CB203 in the Inquiry documents, he said, “It would be better if there was a clear line of accountability from you as the Director-General through the CEO of the DHB.”  So was he in effect saying we need to clarify the line of accountability and it should be to me as CEO rather than to you?  Is that broadly –

A. That’s a possible interpretation because I haven't had a chance to talk to him and it is something that we need to consider as a whole because of the current regime we work in where I accredit it but they're employed by the local DHBs and other Public Health Units.

Q. It's messy isn't it?

A. Well, I think it requires clarification.  You started by talking earlier around it's the model that requires that strong collaboration and sort of stuff.  It is an option to simplify the structure where everything kind of all lines up and that is a possible thing that we could look at but that’s a case we'll need to look at what's involved in doing that sort of stuff.

Q. And naturally enough, Mr Chuah, you delegated the response to Dr Jessamine.  What's his role in the Ministry drinking water regime?

A. Dr Jessamine has, is the Director of Protection, Regulations and Assurance in the Ministry and public health agendas under Dr Jessamine and the real –

Q. Now he, is he the next layer below you on drinking water?

A. He reports directly to me.

Q. Yes.  And, sorry, I didn’t mean to stop you.

A. So the point raised by Dr Snee around, specifically around the DWAs and the more broader issues, because when Dr Snee rang me he was just as interested on the broader issues on the public health agenda as he was on DWA and given the sense that he was raising both the issues 
with me that I referred the matter to Dr Jessamine to say, “This is something we need to engage in.”  

Q. And you’ll see in this bundle of papers that he did write on the 
6th of June to Dr Snee didn’t he, quite a lengthy letter, but that – have you seen his reply and been part of that reply?

A. I'm reading now so…

Q. But you’re not familiar with what his response was?

A. I know what he wrote to doctor yeah.

Q. Yeah.  Well please take your time if you like, but as I read his reply it doesn’t come up with any answer?

A. Look I think that that one there is not designed to be the one in final response to Dr Snee’s question, I think that there will be further conversation taking place.  If the – if Dr Snee and other DHB’s Chief Executive, because this is purely not over Havelock North because if you make, if you’re going to make any Hawke's Bay DHB, if we were to make any changes to the suggestion that Dr Snee’s talking about we will need to actually involve the other District Health Board also Public Health Units.

Q. It's a national matter isn't it?

A. It is a national matter so we can't actually sort of look at making changes just to one DHB.  

Q. I may be wrong but my understanding of the correspondences and there's been further correspondence and I think a brief meeting or a phone conference.  Am I right in my understanding that it's not yet been resolved and it's still up in the air?

A. It is still work in progress yeah.

Q. Is that something that Dr Jessamine will pursue rather than you personally?

A. Correct.  Can I elaborate on that because I think, as I said earlier, this is something that we need to bring to the attention of the other Public Health Units and our District Health Boards that there has been a proposal or request from Hawke's Bay DHB Chief Executive and in many ways I would actually expect that Dr Snee would have actually 
raised that with his other CEO colleagues, that he was actually going to recommend a change.  So we need to actually follow and have the conversation and we have mechanisms on how we would do that.

Justice Stevens ADDRESSES Mr Chuah:

Q. Is there a grouping of, where –

A. Not all District Health Boards have Public Health Units but quite a number have.

Mr Gedye ADDRESSES Mr Chuah:

Q. Just to reduce the matter to a very simple form, one of the DWAs Mr Wood gave evidence to the Inquiry it's awkward trying to serve two masters.  Just at a very simple level would you accept that it's inherently awkward having two masters, one the DHB and the Director‑General?

A. Well I think that that’s a model if you look at health we have lots of instances like this because if you are a health professional you have an accreditation responsibility to the creating body then you have a responsibility in terms of the employers who employs you to do your work.  So I think it's not unusual setting, it actually does require, you know, both parties or all three parties actually work together on the issues.

Q. Can I just give you a practical example of where the Inquiry understands the problem may lie.  One example is enforcement.  A DWA sees non‑compliance and has exhausted a cajoling approach and is contemplating enforcement action.  My understanding is at the moment because of the Ministry of Health report that DWA can't resolve it with his employer or her employer but must first check with the Ministry.  That seems an inefficient and potentially messy situation doesn’t it?

A. That’s the current regime though my expecting how this thing would work would be if a DWA takes up an instance when enforcement need to be done in the first instance it should be discussed locally with the Medical Officer of Health and the DHB Public Health Units and if they can advance that they need to inform the Ministry they are proposing to do that and if they can't advance it then the Ministry would be asked to help support and often before they reach the decision, they would actually be having conversation, not just with the Public Health Unit but actually with the Ministry.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. I think it is fair to say that we are picking up from the evidence that we have heard that this is a real area of both difficulty and confusion.

A. I hear that and I think that we will need to actually go back and have a look at specific requests and instances around why that exists.  Now, is it actually interpretation issue or is it a matter of fact?

Q. And I think it is probably linked to the lack of clarity about enforcement issues, lies at the heart of it really.  So if our earlier discussion about enforcement approach is addressed, that would certainly help.

A. Yeah.

Q. The two are linked.

A. Yeah, they do.

MR GEDYE ADDRESSES MR CHUAH:
Q. But in principle, am I right that the Ministry of Health keeps clear of operational matters and sees itself as a policy entity?

A. Correct.

Q. And if you have only got 3.5 FTE, is there any reason in principle why you wouldn't be more than happy to devolve all operational matters to the DHB in relation to DWAs?

A. In principle I don’t see why not because that is the model.  It depends on what you interpreted as operations versus policy changes.

Q. Yes, of course.  There might be grey areas too?

A. Correct.

Q. But you could re-write or you could amend your contracts with the DHBs to just make it clear that the DHB will exercise the direct accountability in all matters for DWAs.  Would you see a conceptual problem with that?

A. None.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. And there is another point there, that there being no conceptual problem, it is sorted.

A. Happy to actually receive, you know, the joint proposals from all the multiple Public Health and the DHBs who run these around how they would like to actually propose an alternative, you know, and to date we haven't received any but I'm sure that, you know, the proof is not that difficult to achieve but we do need to get a national consistency and direction around how that will be done if it's to be delegated down to a local level.

MR GEDYE ADDRESSES MR CHUAH:
Q. Indeed.  Mr Chuah, the Inquiry has had quite a lot of evidence from DWAs themselves and DHBs talking about other problems.  I'd just like to cover a few.  One is that there is a critical shortage of DWAs.  They can't get enough of them.  They can't recruit them and very low numbers have been trained each year and it's hard to hang onto them.  Does the Ministry accept the need to try and work out resolutions to that shortage problem?

A. I accept that and so from in my role in my office in terms of the multiple conversations I have with Chief Executive of Ministry of Health Board, this is not an issue they put to me and requesting for help.  I would expect that given the significance of this, if they're raising it as an issue, that’s something they should put to me and I'll be very receptive for that because the employment issues lies with the District Health Boards.  If they have particular issues around why they're not able to fill the vacancies, and if they cannot actually achieve that at a local level, and if they can't actually get the support from their colleagues in other Public Health Units, then that’s an appropriate issue to escalate to the Ministry.

Q. One aspect of the recruitment problem we spoke of earlier is this requirement that a DWA also be a qualified health protection officer and 
that issue has been clearly signalled in the Inquiry and in the Crown fact paper, and I think Ms Gilbert’s evidence, the Ministry of Health response has quite firmly been, “No, we think that requirement should stay.”  And my view is that there's almost no reasoning given for that and that it's unsatisfactory.  So the Ministry has taken a very firm position to the Inquiry on that and if I were to suggest to you that that’s a matter that should be addressed further and looked at again, would you be prepared to support that?

A. I think that I will be prepared to actually consider it because I haven't had a discussion with my staff with that and I am not having it in front of the Inquiry. 

JUSTICE STEVENS ADDRESSES MR CHUAH:
And I think Mr Gedye is being careful to put that as his suggestion, but certainly the evidence that we have heard indicates a serious shortage of DWAs nationally and in particular in the Hawke's Bay region and they are struggling.  If you look at the makeup of their DWA complement, it's troubling. 

MR WILSON ADDRESSES MR CHUAH:
Q. Mr Chuah, you weren't here to hear the evidence, but the quantum is in the order of the need for a 30% increase nationally.

A. Again, I come back to, I mean given that the DHBs, multiple DHBs have responsibility to employ, you know, public health professionals and if I listen to what you are telling me this is of significance, that’s something that they should raise with me, you know.

JUSTICE STEVENS:

Can I also – yes, sorry –

DR POUTASI:
Q. Just for the record and it is probably in your batch there, Mr Chuah, where Kevin Snee wrote to you on the 1st of June saying he remains concerned about the supply of Drinking Water Assessors and sees the 
need for training and supply being an urgent matter that will require partnership between the DHBs and the Ministry.  So obviously that concern is being expressed and to the Ministry. 

A. Yeah and what I mean this sort of stuff actually is that, you know, if it is a much broader issue, what I like to understand is that has he seeked [sic] help from his other colleagues in terms of solving his very local issue.  

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q.  Yes and we haven't had evidence on that, to be fair. 

A. And that would be my starting point, say.

Q. But – well, but we have heard evidence that there is a shortage, strong evidence, but not only that but if and to the extent that there isn't a prompt change to the enforcement regime it doesn’t take a rocket scientist to work out that there may be a need for more resources, if you are going to enforce or if you are going to be in contact with all of the water suppliers with crosses by their names and there are all the many in the report.  So my point is, yes, wait until it's escalated, but I would have thought that there is an obligation on the – or a –

A. I agree with you because what the Inquiry has raised is there is a number of things for the Ministry need to look at now.

Q. Of course.

A. And this is a leadership role.  I'm trying to address specifically the issue around the letter that Dr Snee has written to me. 

Q. I see. 

A. And we need to consider that as we’re looking all the broader issues, right?  I am not asking to go away.

Q. No. 

A. Right. 
MR WILSON ADDRESSES MR CHUAH:
Q. At the moment in fact, Dr Snee is using a DWA from a different Public Health Unit for as his principal DWA. 

A. Yeah, I’m – my understanding is the different Public Health Units from time they actually do actually support each other by actually seconding or lending workforce.

JUSTICE STEVENS:

Q.  To cover the shortage.

A. Yeah, absolutely.  And there was clearly demonstrating even to particular incident around medical officers health, for example.

MR GEDYE ADDRESSES MR CHUAH: 

Q. Well, just to add to that just to perhaps try and persuade you of the real nature of this problem, there is one, Mr Wood is based in Palmerston North, he has to travel up and down and the other Drinking Water Assessor, Mr Molloy, is contracted I think to provide two weeks a month and one week here in Hawke's Bay and the rest of it back where he lives I think in Nelson.  So it really does seemed very, very stretched on that basis, wouldn't you agree?  In the sense that there is no DWA lives in the region and there is only very limited coverage on the ground?

A. And I would like to know what the DHBs are doing about that.

Q. Yeah, okay.

A. As the employers and with the responsibility. 

Q. But if I – can I ask you, there is some things the Ministry must do if it is to be done.  One is to remove the HPO qualification, that is in the Ministry’s accreditation document and it can be removed, but only by the Ministry, so would you accept that is one thing that you need to look at, once you get advice.  Another thing is –

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. Could you –

A. Yes, yes, sorry, apologies.  Yes.

MR GEDYE ADDRESSES MR CHUAH: 

Q. Witness nods.  Another thing and I don’t want to keep quoting the legislation but section 69ZL(1)(j) says that, “The functions of the DWA are to carry out any other functions and duties in relation to the assessment of drinking water that the Director-General specifies by notice in writing signed by the Director-General and given to a Drinking Water Assessor.”  So of course you want to take advice on this, but on the face of it would you accept that you have the right to give notices specifying things they should be doing?

A. Yes.

Q. Now, yesterday the Inquiry heard that there is a major deficiency in Water Safety Plans in that they don’t cover critical control points, in other words directions on what to do and when.  So what I’m putting to you is that you have the power to specify by notice that DWAs require that in the Water Safety Plan.  Again is that – do you accept that that is the sort of administrative step that after conferring with your officials you can take in your own right without any reference to Government and that you would be prepared to take that sort of step, if you were persuaded it is justified?

A. If I am persuaded, yeah. 

Q. Of course, I am not trying to lock you into any particular –

A. Look, my position is, I am not an expert in these things.  I will need to take expert advice and consider the information.  So, but I am open to taking the advice.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. I would just like to share with you one of the great moments of this Inquiry was yesterday where we had Dr McElnay on the panel and we had Dr Deere who provided a template, actually gave the Inquiry how you do it, Dr Deere and Dr Fricker are willing to write the templates for the Ministry, to help you and that can be done immediately and a direction can go out, a letter can go out to the Medical Officers of Health 
and to the Drinking Water Assessors and Dr McElnay was delighted that we’re encouraging this step.

A. And I will be delighted to receive her advice.  

Q. Wonderful.

MR GEDYE ADDRESSES MR CHUAH: 

Q. Mr Chuah, I know that you will never tire of me quoting the Health Act to you.  

A. I read it religiously.

Q. Section 69Z, subsection (2), sub-subsection (vi) which you will be familiar with, says that, “A Water Safety Plan must comply with any additional requirements imposed by the Director-General by notice in writing given to the supplier as to the content and format of a Water Safety Plan.”  What I am putting to you is that tomorrow you could sign a notice saying, “To all suppliers, you must henceforth include critical control points in your Water Safety Plans from a date to be advised or under some circumstances.”  If the international experts and your staff advise you that it is highly desirable that Water Safety Plans have critical control points, would you have any objection in principle to signing a notice and issuing it under that section?

A. None and with one additional step which is we have to give notice to the sector that it is coming, yeah, so.

Q. Of course.
JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. Of course and what you would be doing by signing off on that would be bringing the Water Safety Plans up to World Health Organisation –

A. Sure.

Q. – best practice.  So it's sort of a no-brainer, yeah.

A. I look forward to Dr McElnay’s advice. 

MR GEDYE ADDRESSES MR CHUAH: 
Q. Just a little further on DWAs, there was also some issues raised about the technical advice available to them and some issues about it being less than straight-forward getting ESR advice via the Ministry.  Would you be prepared to look at that issue if it is put to you for consideration?

A. Yeah if they have all the facts and all the information we will look at it.

Q. And I think all other matters could just come under the heading of interfacing between DWAs and the Ministry of Health.  But would you accept that if you clarify and alter somewhat the line of accountability then you may not need to be troubled by DWA matters very much at all?

A. Potentially, let's see what we come out with, yeah would be to look at.  Can I make a point here, I mean I'm open to suggestion on how what make this thing works, I'm not philosophical or hanging onto things that doesn’t work.  So, you know, I'm, but I need to take advice on those things.

Justice Stevens ADDRESSES Mr Chuah:

Q. When we get to the end of the questions I’ll confer with my panel and we’ll try and do a summary of where we've got to.

A. Sure.

Mr Gedye ADDRESSES Mr Chuah:

Q. While I think the Inquiry appreciates greatly what you’re saying Mr Chuah can I just put the question of timing and perhaps urgency to you.  Paragraph 133 of the Crown fact paper filed on your behalf says, “The National Drinking Water Assessor’s Technical Manual is currently under review by the MoH.  Further review will be undertaken as appropriate and will incorporate any recommendations from the Inquiry.”  What I wanted to put to you is that has a little bit of a flavour of a long and very stately process and that there are a lot of reasons why a lot more urgency should be given to that review and all these DWA reviews.  Would you accept it's desirable to proceed as quickly as possible on these changes?

A. Again I think that, you know, there are things that should be expedited that, you know, needs to make this drink water with is within my powers in working with the community and the industry there's no reason why we should slow it down.

Q. Can I change to the topic of laboratories Mr Chuah.  At tab 7 in those documents in the folder provided to you can I refer you to a letter from the Hastings District Council dated 17 July 2017 addressed to you as the Director-General of Health, do you have that letter there?

A. Yeah.

Q. Do you recall receiving this?

A. I don’t recall.

Q. Well just to give you the context Mr Thew of HDC is writing to you and he say, “We had a serious problem with one of the laboratories we were using after the outbreak and a fundamental error was made.  We are now really concerned that we can't rely on accreditation of laboratories by the Ministry of Health.  Water suppliers all depend on the Director‑General’s recognised laboratories to provide reliable and fit for purpose testing,” and they ask a number of questions, “How is the quality assurance being achieved and demonstrated for laboratories, who is responsible for monitoring laboratory performance, can results be made available to us and how are issues and concerns with the laboratories managed?”  So the HDC wrote you to you really placing squarely an issue, the quality of the laboratory system and what I want you to comment on is the Ministry of Health response which is next in the bundle which is dated 1st August, in other words just a really less than two weeks ago and Dr Jessamine has replied.  Were you part of formulating this reply Mr Chuah or has all this happened beneath your level?

A. This has been delegated to Dr Jessamine to reply on my behalf.

Q. So can I take it you weren't part of considering this issue and responding to it yourself?

A. On those technical issues I rarely do, I rely on my staff to do that.

Q. Well I'm not trying to cut across that but I did want to put to you some of the things he said in this letter and ask you whether you think they are of concern.  In the second paragraph he says, “The statutory duties and powers of the Director-General in relation to drinking water laboratories are limited to recognition of drinking water testing laboratories and the maintenance of a register.”  So the Ministry’s response is that you, the Director-General, have very limited duties and powers.  Do you want to comment on that?

A. No.

Q. In the next paragraph he says, “The Director-General of Health requires that the laboratory be accredited by IANZ,” are you generally aware that IANZ accredits laboratories?

A. Yes.

Q. And the legislation says they shall be accredited and that you use IANZ for that purpose right?

A. Yes.

Q. In the next paragraph Dr Jessamine says, “The Director-General does not monitor or guarantee the individual performance of laboratories IANZ are responsible for monitory laboratory performance when conducting audits,” right?

A. Correct.

Q. Over the page two other statements I want to ask you about and the penultimate paragraph.  “The Ministry is not statutorily empowered to investigate or respond further.  The laboratory’s recognition I think in the first place was not subject to any terms or conditions under section 69ZY(3) and therefore the Ministry has no statutory power to suspend or withdraw the laboratory’s recognition unless IANZ revokes it.”  What I want to put to you Mr Chuah is that the water supply that had the outbreak is writing to you saying we’ve got a major problem with the laboratory and we basically don’t have confidence in the system and the Ministry of Health in effect is writing back saying we don’t have the ability to do anything about this, we simply require accreditation by IANZ and there's nothing else we can do.  Do you accept that’s a response by the Ministry of Health which is of no help at all to Hastings District Council?

A. That would be – you could interpret that but I'm, what I'm seeing Dr Jessamine do is to explain to the Hastings District Council how the system works.  Now it doesn’t mean that we don’t have other conversations around trying to address the issues raised in the correspondence.

Justice Stevens ADDRESSES Mr Chuah:

Q.  Well I'm glad you raised that because we, you’ll see in page 2 that this letter is copied to Mr Geoff Hallam and he was here at the Inquiry during the week and this letter was discussed and he, we asked him had he received it and at that point in time he hadn't received it and, no, no, I'm just telling you what the facts are and then he was asked, “Well before it was written did anyone from the Ministry of Health ring you up to discuss it?”  And the answer was, “No.”  So this story, if you like, is about leadership.  A DHB and the back story to the letter that was written to you by Mr Thew was that he was asked by this Inquiry, “Have you written yet?”  Because we wrote about this in our stage 1 report about this appalling error that was made by the laboratory affecting 1300 samples and he hadn't written.  So we said, “Well please write.”  So we were very pleased that he’d written, he sent us a copy but the response is, there was no discussion so in terms of you might have thought that someone would ring him up and explain or talk to Mr Hallam and tell him that you'd received the letter and what had he done about it or what had IANZ done about it but it's all just fallen through the cracks?

A. I can't comment on that.

Q. No I know.

A. And I think you probably need to ask Dr Jessamine around what was behind this stuff because, you know, you’re asking me to comment on a letter that, you know, was written by somebody else.

Q. No, I was only filling in the facts.

A. And I'm not making any assumption anyway.

Q. No.

A. That’s right, so, yeah.

Q. But I too would have thought that before you write a letter like this, you ring up IANZ who have a obviously a critical role in the system, and say, “Well, what do you know about the lab that mucked up 1300 – what have you done about it?”  And is there a problem with monitoring?  

A. I get what you say.  Look, I think if an assumption has been made around the lack of a conversation with IANZ before the letter got sent, and it seems to be where it's going, I actually can't comment on that.

Q. No, no.  Fair point.  But it is sort of troubling in a –

A. Well, I can't comment on whether it is or isn't so I'm not going to jump and say it's troubling or it's not troubling.

Q. Right, thank you.

MR GEDYE ADDRESSES MR CHUAH:
Q. Mr Chuah, can I ask whether you're aware of the issue a long time ago given that in an interim report and recommendations from the Inquiry dated 15 December last year, one of the recommendations was that the water safety Joint Working Group satisfy itself that persons carrying out sampling and testing are properly trained and competent and other recommendations to that effect and this is before the particular error was found.  Was that 15 December 2016 recommendation drawn to your attention?

A. No.

Q. The Joint Working Group in its minutes, which were publically made available to the Inquiry and put on its website and would have been available to the Ministry that way, recommended that the Ministry of Health be requested to review laboratory processes and to enhance levels of assurance from accreditation.  Was the 31 March 2017 Joint Working Group recommendations drawn to your attention?

A. Not to my attention.  You're asking quite a lot of detail around something that’s quite detailed.  It's not a matter that normally gets drawn to my 
attention, you know, in terms of that sort of detail you're talking about and, you know, I wouldn't expect those sort of things as a matter of course to be coming to me because I have other people who deals with the stuff.

Q. And the Crown submission to the Inquiry on the question of what level of expertise is needed by water testing laboratories simply says, “This is a matter for IANZ to determine as part of the accreditation or recognition of laboratories.”  But it is you who recognises laboratories isn't it, the Director-General?

A. Correct.

Q. And at paragraph 176 of the Crown submission, it says, “Laboratories should meet appropriate quality standards and independent accreditation or recognition is an appropriate way to demonstrate this.”  But as far as you're concerned, Mr Chuah, am I right that that’s surely not an acceptable answer to widespread laboratory concerns is simply to say, “Go and talk to IANZ,” because you recognise laboratories don’t you?

A. We recognise laboratory, yeah.

Q. Are you aware of a paper by Dr Fricker on problems he sees with having a dual qualification for laboratories being the fully accredited laboratory and the level 2 laboratory?  Are you aware of that issue?

A. No.

Q. Do you accept that laboratories are extremely important in the safety of drinking water?

A. Yes.

Q. If suppliers and DWAs can't rely safely on test results, then you have no assurance at all do you?

A. That would be a good supposition, yes.

Q. If you're getting false positives or false negatives, that must be a serious worry because you can't rely on them, correct?

A. That’s a very simplistic way to look at things but if you want to go that way, yes.

Q. Do the medical laboratories come under your jurisdiction?

A. I, that’s not something I know at the moment.

Q. I was just going to put to you that you would presumably require the highest standards for human medical laboratory testing.  Anyone would require that, correct?

A. Correct.

Q. And yet drinking water could make thousands of people sick in one stroke if we get it wrong.  Do you accept that?

A. Accept that, yeah.

Q. If the Inquiry produces evidence and if your officials produce evidence that the laboratory system in New Zealand needs a good looking at, would you as Director-General support that?

A. Absolutely.

Mr Gedye ADDRESSES THE PANEL (13:01:03) – CONVENIENT TIME

legal discussion – timing 

JUSTICE STEVENS:
Ms Arapere?

MS ARAPERE:
Sir, if it assists, some of the more detailed questions that have been put to Mr Chuah, Dr Jessamine is here today, Sir, if you wish to hear from him.

JUSTICE STEVENS:
Very good.  Yes.  We understand.

MS ARAPERE:
Thank you, Sir.
INQUIRY ADJOURNS:
1.02 pm

Inquiry RESUMES:
2.11 pm

Mr Gedye ADDRESSES Mr Chuah:

Q. Mr Chuah the Inquiry has received submissions to the effect that a number of the key drinking water guideline documents are out of date and need to be updated.  Do you accept that’s the case?

A. Oh, yeah yep I do.

Q. As one example it's been submitted that the Water Safety Plan templates are now lagging well behind international best practice, were you aware that?

A. Yeah.

Q. Does the Ministry of Health have the resources to address promptly the updating of the guidelines?

A. If they haven't got one then they all needed to just approach me.

Justice Stevens ADDRESSES Mr Chuah:

Q. And you'd be receptive to – 

A. Absolutely, absolutely.

Mr Gedye ADDRESSES Mr Chuah:

Q. One of the issues the Inquiry was hoping for some proposal on or some comment on was the question of a standalone drinking water regulator.  Can I ask whether that’s a concept you have considered?

A. The establishing of a regulator obviously it's a decision that won't be mine, it needs to be, I suspect it will be something I need to go back to Government and get their agreement setting up a separate regulator.

Q. Yes it's a major change?

A. It is a major change and there will be a number of things that need to be taken into account before we give, advise them on that.

Q. But accepting that there would have to be a process is it an idea that you believe might have some merit in the sense of combining resources and bringing great focus to bear on drinking water?

A. I would need to see the merits and the arguments for that before I would actually say, you know, whichever way it is but I would keep an open mind.

Q. Well could we say it's not an idea which you'd be implacably opposed to in principle?

A. It's an idea needs to stand on its merit and I keep an open mind around what facts and information is provided to support that because my view is that any new structure we set up needs to actually work – deliver an outcome that’s much better than what it is today.  So I need to see the argument and the merits.

Mr Wilson ADDRESSES Mr Chuah:

Q.  But we have agreed the current outcomes are not the ones that we should be aiming to achieve?

A. I agree and I wouldn't automatically leap to say a separate regulator would achieve a better outcome but it is an option that I will keep in mind.  

Mr Gedye ADDRESSES Mr Chuah:
Q. Mr Chuah can I ask you about the 2011 amendments that Ms Gilbert covered in her evidence.  She said that in 2011 the Minister of Health the Honourable Tony Ryall approved policy options which would have amended part 2 of the Health Act and there's a list of agreed amendments and then she says the amendments were not made to the Health Act because the Public Health Bill was discharged from Parliament and as I understand the matter’s just been left there, are you able to throw any light on this as to why the bill was discharged and why it wasn't brought back at the next opportunity?

A. Look, I can't throw any light on that at the moment.  In my view that there'd be a number of reasons.  That’s something I'm happy for me to come back and brought back to the Panel on.

Q. I think to be fair, this is before your time isn't it, 2011?

A. Before my time but, you know, if you would like me to look into that and come back, I'm happy to actually report back.

JUSTICE STEVENS:
Actually, that would be really helpful because what seems to have happened is that the policy sign-off and the process seems to have been gone through to enable change.  Ministers signed off on it and it has come back but nothing has happened and I think there were several examples in that category, were there not, Mr Gedye?

MR GEDYE:
Yes, that’s right, Sir.

MR CHUAH:
Why don’t I come back.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. That would be very helpful.

A. Yeah.

Q. I am making a wee list here so I will add that to the list of what we can talk about.

A. Sure.

MR GEDYE ADDRESSES MR CHUAH:
Q. With regard to a review of the Drinking Water Standards, the Inquiry has had evidence that the Ministry of Health has been reviewing that but they suspended it due to the Inquiry and pending the Inquiry result.  Mr Chuah, I put it to you that the Inquiry has no reason to suspend such a review and that it's important that it carry on.  Would you agree with that?

A. Well, I haven't had in-depth discussion or any discussion with staff around the suspended issue and I'm sure that we had good reasons why the staff done that and I think that the point you're raising is that you, you said there's no reason why it shouldn't carry on.  Obviously there will be a good reason for my staff why they suspended it.

Q. Can I ask you about industry collaboration?  Are you aware that that is one of the key topics the Inquiry has been looking at, that is collaboration between different agencies in the drinking water industry?

A. I'm not aware but that would sound imminently sensible given the nature of how our system works.

Q. It's a fragmented system isn't it?

A. It's a system that has multiple actors doing different roles and therefore high level of communication collaboration is essential.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. Just on that, the detail of what we are looking at, we issued a minute number 8, this was back in May/June, and it set out the stage 2 issues and questions and that is where people have been referring to issue 1 and 2 and issue 15, 16, which is laboratories.  That is what we are drawing from.  So that is the source of that point.

A. Yeah.

Q. And that is like our agenda.

A. Yeah.

Q. Thank you.

MR GEDYE ADDRESSES MR CHUAH:
Q. Well, were you aware from the stage 1 report that the Inquiry has found that there was a problem with collaboration between the District Council at Hastings and the Hawke’s Bay Regional Council such that the relationship was in fact in many ways dysfunctional?  Are you aware that’s one of the findings of the Inquiry?

A. I have read that in the findings, yes.

Q. Sitting where you sat in the Ministry of Health, Mr Chuah, were you aware of those problems with the relationship in Hawke’s Bay between the District and Regional Councils?

A. No.

Q. Were you aware of any other dysfunctional relationships between Regional and District Councils through the country?

A. No, and I would expect that the District Health Boards that has got local relationships to be actively working those relationships and if they have difficulties with that, and doesn’t make any progress, that can be escalated.

Q. I think you agreed earlier on that promoting collaboration between industry members is a good example of leadership by the Ministry.

A. Correct.

Q. And to the extent there are initiatives in place now to increase collaboration, is the Ministry, under your guidance, happy to encourage that?

A. Absolutely.  Clearly, I mean, our expectation before this incident was to work a model where we delegate the responsibility to the local District Health Boards and the Regional Public Health Units, which is appropriate because they need to work with the local Council, Regional Council and, you know, given the findings of phase 1, and then we'll probably need to re-look at the nature having much clearer expectation of reporting with those relationships and collaboration is not working and Ministry would be happy to intervene.

Q. Could I ask you to look at tab 5 in the bundle of documents there, which is the letter from Dr McElnay to the chairman of the Hawke’s Bay Joint Working Group dated the 4th of May ’17.  This letter records that the Ministry of Health was invited to participate in the Joint Working Group.  Dr Jessamine had asked her to respond on his behalf.  The third paragraph says, “I consider the group to be extremely worthwhile and the Ministry of Health officials are watching the activities of the group with interest to see if it is a model for drinking water management in other regions,” and so on, “But the Ministry of Health did not want to participate with the Joint Working Group.”  Would you accept that’s a decision that may be counterproductive to the Ministry showing leadership in collaboration?

A. I don’t accept that at all.  I think you should ask Dr McElnay why there would be a good reason why she writes that.

Q. But to show leadership, you might have to roll up your sleeves and not act just remotely from Wellington don’t you think?

A. Absolutely and I think there is a time for doing that.  I'm sure there'll be a reason why Dr McElnay at this point said it wasn’t appropriate.

Q. And there may well be reasons why the Ministry of Health doesn’t want to send a person frequently to Hawke’s Bay but would you accept that just showing a greater level of support might be useful to a Joint Working Group?

A. If you are inferring from the letter that we are not showing support, I don’t get that sense at all.  In terms of the communications I've had with the District Health Board chief executive, there has been no indication around that, you know, they were not being supportive and that they wanted greater support from us.  In fact, one of the things we emphasise quite a lot in the Ministry is to make sure that we are not too overbearing and interfering with the affairs of the District Health Boards and to get the balance right around when we can be the most useful to them because we are reminded constantly by District Health Board around, you know, Ministry can come in inappropriately and actually to meddle in the affairs of what should be in the purview of the District Health Boards.  So we have to walk that fine line and make some judgments about that.

Q. But do you remain interested in what you might call a template or a model for inter-agency collaboration for the drinking water industry?

A. Very interested.

Q. And you'd be happy to do some work on such a model and to promote it – 

A. Absolutely.

Q. – in due course?  Are your officials following the Inquiry’s work on collaboration and the recent developments with the Joint Working Group governance agreement?

A. I believe they're doing a number of things already underway and if the Panel will agree, I would like to write back to the Panel to tell them what is already underway.

Q. Thank you.  

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. I think that would be a very helpful indication.

A. Yeah, be very pleased to do that.

MR GEDYE ADDRESSES MR CHUAH:
Q. A number of submitters have talked about a new database called drinking water online.  Are you familiar with that new product?

A. I'm not familiar with the product specifically but I'm aware that is actively worked on and if I'm not mistaken, it's near completion or thereabouts.

Q. A number of submitters have criticised its functionality and said they had hoped it would do a lot more and it's basically not a lot of use to them.  If that sort of feedback came into the Ministry, would you be prepared to support further development of drinking water online?

A. I think I would need to look at it.  I mean I would keep an open mind.  I mean with any database that we set up, it all depends on what the original purpose was and we always have interested parties that actually want to widen the scope and we would just need to look at it.

Q. One critical aspect of the drinking water legal regime, Mr Chuah, is the provision in the Health Act that says that compliance with the Drinking Water Standards is not mandatory and absolute and it's in fact discretionary and depends on whether a suppliers has taken all practicable steps.  Do you think yourself that the time has come to stiffen up that requirement and to make it far less discretionary and to in fact require compliance?  Do you have any view on that?

A. Yeah, I think it's very much related to our earlier conversation around we look at the tables around the issues raised by the various suppliers.  I think that we need to revisit getting the balance more towards around reason why we haven't achieved the level of compliance.

Q. Would you agree, and just in concept, that enforcement is always going to face some difficulty if the duty to comply is a discretionary one and not a clear and absolute one?

A. Can you repeat the question?

Q. Would you accept you're always going to face some enforcement difficulties if the duty to comply is just discretionary?

A. I think if you make it discretionary, you know, then enforcement is difficult.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. Hard for the prosecutor is it not?

A. Mmm.

Q. Hard to prove your case.

MR GEDYE ADDRESSES MR CHUAH:
Q. Well, presumably you'd agree, just as a matter of logic, that if you want to make your enforcement regime effective, the duties you are enforcing need to be pretty clear?

A. Absolutely.  I think we will look at the enforcement issue.  I think my overwhelming interest and to actually saying to step up into a more stiffer enforcement regime, how will that help speed up the compliance issue because we don’t want to just pursue an enforcement agenda if it doesn’t actually speed up the compliance issue.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. It has got to drive change does it not?

A. It's got to drive change.

Q. And compliance.

A. And compliance and –

Q. And remove those crosses?

A. Removes those crosses and I think what we like to do actually is to really make sure that the community understands, you know, what it takes to actually get to the compliance and work with them because just purely I think just imposing a penalty on enforcement and the community not being able to do anything about it is not going to actually improve anything.  So I think we need to look at and, it's not or.

MR GEDYE ADDRESSES MR CHUAH:
Q. I spoke about the Drinking Water Standards and do you agree that the Standards are the basic and vital code of Standards and Rules that need to be complied with for drinking water;

A. Yes.

Q. And the Ministry has a substantial role in recommending to the Minister amendments to them?

A. Yes.

Q. From time to time?

A. Yes.

Q. You would agree, I take it, that with changes in science and technology, that, for example in the ability to detect protozoa, that the Drinking Water Standards should be kept abreast of those scientific changes?

A. Yes.

Q. Section 69P says that the Minister can't change the Drinking Water Standards unless there's been at least three years consultation and then section 69R says that there must be a further two years after the date of publication of Gazette.  So would you agree that a period of five years is far too long to wait to change the Drinking Water Standards?

A. Yes.

Q. A lot can happen in five years, correct?

A. Obviously.

Q. So can I take it you would support a change to this legislation enabling much quicker amendments to the Drinking Water Standards?

A. I think your point around how far science and technology is changing, you know, the timeframe it takes to actually update our Standards is taking, need to be revisited.

MR WILSON ADDRESSES MR CHUAH:
Q. Ironically, we have heard evidence that the cost of compliance has gone down.  Sorry, the cost of safely treating water has gone down but the 
current Standards do not recognise the technology.  So we are being hoisted a bit here on our petard.

A. I think that’s a very good point.  I mean it's a general point.  I think that what I'm seeing in a number of areas Ministry is involved in, there's a need to review the timing and the timeframe for updating our Regulations and our Standards.

MR GEDYE ADDRESSES MR CHUAH:
Q. We spoke earlier about an expert advisory panel and you said you were receptive to that idea, correct?

A. Correct.

Q. I'm right, aren't I, the Ministry of Health has recourse to substantial scientific expertise in the form of ESR and that you are happy to –

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. Is that a yes?

A. Yes.

Q. Yes, nods.

MR GEDYE ADDRESSES MR CHUAH:
Q. And you're happy to take advice from ESR in scientific matters?

A. Correct.

Q. Do you see any difference in that process and retaining a panel of experts on matters such as microbiology or chemistry or water treatment processes or other aspects of the drinking water system?  If you take advice from ESR, are you happy to take advice from other experts as well?

A. Totally.

Q. Particularly if that included international experts who could provide you with basically a shortcut or a piggy-back on all of the excellent aspects of international systems.

A. Totally.

Q. If you agree that there are a number of areas, quite a number of areas where change is needed.  Would you see it as making the Ministry’s job a lot easier and clearer to have a panel of experts carefully chosen but eminent in their field?

A. Yes.

Q. And is that a panel that you could set up without legislative change?

A. Yes.  Let me answer this way.  I have the ability to set up various advisory groups but from time to time, Ministers may decide that those advisory groups may report to the Ministers as opposed to report to Director-General.

JUSTICE STEVENS ADDRESSES MR CHUAH:
Q. When do they become a board?

A. Well, you know, I have advisory groups that report to Ministers.  

Q. Yes.

A. So, you know, the name doesn’t really matter.

Q. No.

A. It's about –

Q. You can do it?

A. Yeah.  So I have ability to set up advisory groups to advise me.

Q. Great.
MR GEDYE ADDRESSES MR CHUAH:
Q. I think the Inquiry is still learning more about The Three Waters Review that Government has announced but that review is coming up as well isn't it and it will include drinking water?

A. I'm not close to that.

Q. Well, assuming Government is setting up a Three Waters Review, would you agree that having a high quality expert panel would be of real benefit to that Government review as well?

A. I cannot speak on behalf of the Government on that issue.

Q. No.  But no doubt the Government will be wanting a lot of input from the Ministry of Health on a Three Waters Review?

A. Exactly and we will carefully consider how we provide that advice and that might include us getting external advice.

Q. Thank you, Mr Chuah.  Your Honour, I have concluded the questions I have for him.

JUSTICE STEVENS:
Just let me check with my Panel.  Dr Poutasi?

DR POUTASI:
No.

JUSTICE STEVENS:
No.  Mr Wilson?

MR WILSON:
Nothing.

JUSTICE STEVENS:
Thank you.  Ms Ridder, any questions?

MS RIDDER: 

Nothing, thank you, Sir.

JUSTICE STEVENS:
Ms Casey?

MS CASEY:
Nothing, thank you, Sir.

JUSTICE STEVENS:
Mr Matheson?

MR MATHESON:
No, thank you, Sir.

JUSTICE STEVENS:
Yes, and Ms Arapere?

MS ARAPERE:
Sir, I have no re-examination but as Mr Chuah was being questioned by my learned friend, we were jotting down a list of things that he has agreed to provide to the Inquiry –

JUSTICE STEVENS:
I am coming to that.

MS ARAPERE:
All right.

JUSTICE STEVENS:
Yes.  So why don’t you have your list at the ready.  I have got my list.  It is actually bigger than the size of the paper.  Shall we go through it together?

MS ARAPERE:
Certainly, Sir.

JUSTICE STEVENS:
Okay.  The first I have got is the product of the sampling and testing caucus. That is the body that met two days ago, was established three days ago and has produced, I think, some 21 recommendations that are agreed by IANZ, the international experts and the Ministry and the proposition on behalf of the Inquiry Panel is to the extent that the changes agreed can be implemented without delay, and without legislative change, we would request that that proceed without delay.  So that is item 1.  

MR CHUAH:
You would like us to come back and tell you which ones.

JUSTICE STEVENS:
I am coming to that.  Was that on your list?

MS ARAPERE:
That was on my list, Sir.

JUSTICE STEVENS:

Very good.  The second one is the, which we touched on during your evidence, is the Water Safety Plan advances around critical control points and Dr McElnay and Ms Gilbert acknowledged yesterday that it was highly likely that those could be agreed without difficulty.  I know that Dr Deere has offered to assist as has Dr Fricker and that means drafting six to 12 templates to be added to the Water Safety Plans depending on the type of plant and operation of the supplier.  So hopefully any, once they are agreed, any changes that are thought necessary can be communicated to Medical Officers of Health and Drinking Water Assessors without delay.  Was that on your list? 

MS ARAPERE:

Yes Sir.

JUSTICE STEVENS:

Good.  The third item has been covered in the evidence quite extensively was drinking water assessor recruiting and retention and I think that has been well-covered in the evidence and your powers that are there and obviously you will need to get some advice from your officials, we appreciate that, but it is a matter within your both power and control, item 3, okay.

MR GEDYE: 

Sir would you want to mention specifically the health protection officer qualification in that context?

JUSTICE STEVENS:

I do want to.  That was implicit because you covered that specifically, but certainly the panel, Inquiry Panel would from the evidence it has received endorse that move, appreciating that it might be necessary to have a consequential requirement that in the team, in the relevant drinking water team, there would be someone that has the health protection officer functions.  Was that on your list?

MS ARAPERE:

Yes Sir.

JUSTICE STEVENS:

Yes?  Good.  The fourth, I have just put burying the softly, softly approach and more aggressive enforcement and we have talked about that and we appreciate that that is within your powers and you will want to talk to your officials, but just to reiterate that there does seem to be ample confusion at the level of Medical Officer of Health, Medical Officers of Health and Drinking Water Assessors that needs to be clarified.  Tick?

MS ARAPERE:

That is on my list.

JUSTICE STEVENS:

Good.  The fifth is a general proposition.  Mr Gedye put to you the annual report with all those crosses for non-compliant drinking water suppliers, we would hope that the Ministry would now start by taking steps to ensure that those crosses are turned into ticks because the evidence that we have had is that those crosses in some cases have been there for years and years and years, nothing has been done.  Was that on your list?

MS ARAPERE:

Yes.

JUSTICE STEVENS:

The next one was this – and I think I had forgotten the exact number but you will know them, Ms Arapere, because they were in your submissions – the number of statutory amendments that were sought by the Ministry and where approval was granted following the relevant process but not acted upon.

MS ARAPERE:

Yes.  Yes, so those were the ones from 2011 Sir. 

JUSTICE STEVENS:

Correct, correct. 

MS ARAPERE:

Yes.

JUSTICE STEVENS:

Is that on your list?

MS ARAPERE:

It is Sir and finding – providing further information on why the Bill was discharged.

JUSTICE STEVENS:

Well of course, yes.

MS ARAPERE:

Yes, of course.

JUSTICE STEVENS:

But I mean, if there is a current problem then that would be solved by one or more of those amendments, you know, can we get on and get them processed, all right?

MS ARAPERE:

That’s on the list.

JUSTICE STEVENS:

Yes, good.  We are very positive about the concept of an expert advisory panel, so I think we are at one on that.  That was item 7 and my final one was we would welcome – we have to report by the 8th of December and we feel that some time, but not too much time, needs to be allowed, but we would hope that within five weeks real progress could be made and so we’re wondering if you would agree to Dr McElnay reporting back to us by the Friday 22nd of November on the – sorry, September – Friday the 22nd of September on the basis that we can say, “Look, these were discussed with the Director-General, it was these were by and large areas where powers existed.

MR CHUAH: 

And just what we are doing about it.

JUSTICE STEVENS:

Exactly. 

MR CHUAH: 

Yeah.

JUSTICE STEVENS:

How does that sound?

MR CHUAH: 
Excellent idea.

JUSTICE STEVENS:

Good idea?

MR CHUAH:

Excellent.

JUSTICE STEVENS:

And then that helps us to be updated and it may mean that we don’t need to make a recommendation because it is already done and we can note that it has been done.

MR CHUAH: 
Excellent.

JUSTICE STEVENS:

And in this – this is the last point – that if there are recommendations that your officials would like, tell us and tell us why they want them and what we can do then is assess those requests against the evidence that we have received and then if we’re comfortable we could include them and that would help both you as Director-General, Dr McElnay as the Director of Public Health because it seems to me that if you want a change and we endorse that in our report, when it goes through the policy or whatever process, statutory process is required, you have got a leg-up.  Do you see what I mean?

MR CHUAH: 

Can I just clarify that one.  I mean, we will, I mean, certainly I think that talking to the team, I think they are already thinking about some additional things we could be doing so we also will be forthcoming.  On the point around if it actually involves broader policy and Regulation – and statutory change and stuff, I will take some advice around what's the best approach to actually sort of raise there.

JUSTICE STEVENS:

Yes, cool and we appreciate and I think this is important to share with you, because of our work we recognise that there are some matters that could be 
done straight away, others that will take time.  Like the regulator issue, just to pick a simple example, but where and we might well put some recommendations in an “urgent” list and others in a “as soon as can be managed.”  Now just let me – do you have any more?

MS ARAPERE:

While I don’t wish to add to anybody’s burden Sir, I did have one more and that was Mr Chuah offered to provide further information to the Inquiry on collaboration.

JUSTICE STEVENS:

Yes, that is fine and you might well mention that there was one submission that spoke about a collaboration that was organic in that it happened even before we set up the Joint Working Group because that was really something that came out of Dr Snee’s leadership and was rapidly endorsed by the Inquiry and but there is a very good example, I think in the South Island, of where that is happening as anyway.

MS ARAPERE:
It is, Sir, Canterbury.

JUSTICE STEVENS:
Canterbury, but the thing is, with leadership and guidance and encouragement from your colleagues, it might be possible to get that moving around the country.

MR CHUAH:
Understood.

JUSTICE STEVENS:
That covers it?

MS ARAPERE:
Yes, Sir.

JUSTICE STEVENS:
Now, just let me check with my colleagues.  Mr Gedye, did you have anything?

MR GEDYE:
There's two matters I would suggest, Your Honour, unless you feel they're already incorporated.  The first is what I submit is still an unresolved matter of clarification of responsibilities for laboratories, that being the Hastings District Council and Ministry of Health correspondence.  I cited from Dr Jessamine’s reply, which in my submission leaves a whole lot of unanswered questions about IANZ, the Ministry of Health and how laboratory responsibility should be clarified or dealt with and that seems to me an important matter.

JUSTICE STEVENS:
Tell me what the two are and then I will confer with my colleagues?

MR GEDYE:
The second is similar.  Clarification of accountability of DWAs.  That is the Dr Snee MoH correspondence.  In my submission, that’s not really, that hasn’t been resolved.  So they are two sets of correspondence which I submit need to be followed up on.

JUSTICE STEVENS:
Yes, thank you for that.  We had assumed that it was implicit in the matters that arose today but we agree that it would be extremely helpful to add those two matters to the list and we would like the Ministry to come back with further consideration around, it is really the point about leadership.  Talk to IANZ, make sure that matters are not falling through the cracks, and if there are some recommendations that arise out of that, then we would be delighted to endorse them if appropriate and the same with accountability around Drinking Water Assessors.

MR GEDYE:
Yes, thank you, Sir.

JUSTICE STEVENS:
Yes.  Very good.  

MR GEDYE:
That’s all I have, Your Honour.

JUSTICE STEVENS:
All right.  It remains for me on behalf of the Panel to thank you, Mr Chuah, for coming and what I said at the outset about we appreciate how busy you are, but I think we have made some really good progress today and I hope you feel the same way.

MR CHUAH:
If I can make some remarks?  

JUSTICE STEVENS:
By all means, yes, we would welcome that.

MR CHUAH:
So first of all, thank you very much for having me down here.  I was a bit puzzled when the invitation was extended but now that I'm here, I understand, fully understand why you wanted me to turn up, so thank you for taking that initiative to invite me here.  I'm very pleased to be here and to be free and frank in terms of my replies to the Inquiry and I do want to pass on that anything that’s within my powers under existing regime that can be changed, you will have my undertaking that I will act on it quickly after taking proper advice from my colleagues and my advisors and I'm not philosophical what 
any particular issue.  My only ambition is to make sure that whatever we change actually needs to make the whole system work better and not just for the parts.  Thank you.

JUSTICE STEVENS:
Thank you very much indeed.  We greatly appreciate that.  You are free to stand down now.

MR CHUAH:
Thank you very much.

JUSTICE STEVENS:
Mr Gedye?

MR GEDYE:
I have no further evidence for today, Sir, and I propose that the Inquiry adjourn until 9 o’clock tomorrow morning, when we will deal with the Panel discussion on clarification and training of water suppliers and that that will be followed by the three chief executive officers giving quite brief evidence, I'd expect, on Joint Working Group update, the drinking water strategy for Hawke’s Bay issues and general issues concerning changes and improvements.

JUSTICE STEVENS:
Thank you.  Ms Arapere, did you have anything else you wanted to add?

MS ARAPERE:
I have nothing further to add, thank you, Sir.

JUSTICE STEVENS:
Thank you.  Just in response to your question that arose before lunch about Dr Jessamine, we appreciate that he is here.  We appreciate that he has come up today.  Insofar as it relates to the correspondence that he was party 
to, I think there are further developments to occur that make that somewhat unnecessary to deal with today, but secondly, we do think it was extremely important that Dr Jessamine, like Dr McElnay, was here today to hear the discussion and the goodwill that we are trying to engender to make progress.  All right?

MS ARAPERE:
Thank you very much, Sir.

JUSTICE STEVENS:
Anything further?  No.  Thank you.  What time in the morning, 9 o’clock?

MR GEDYE:
9.00 am, Sir.

JUSTICE STEVENS:
Madam Registrar, we will now adjourn until 9.00 am tomorrow.

INQUIRY ADJOURNS:
2.51 pm

DAY 5 OF INQUIRY RESUMES ON FRIDAY 10 AUGUST 2017 AT 9.00 AM
MR GEDYE:
Good morning Your Honour.

JUSTICE STEVENS:
Good morning.

MR GEDYE:
The first session this morning will comprise of panel discussion on the question of certification and training.  Before we start that, we have one new panel member, Mr Shane Cunis.  I wonder if you could just introduce yourself Mr Cunis and explain your qualifications and background.

MR CUNIS:

My name is Shane Cunis.  I am general manager, service delivery for Water Care Services.  I am responsible for the operation of the water on wastewater systems, servicing 1.4 million people.  I am a chartered professional engineer, civil is my background.  I hold a national diploma in water treatment as well.  I have been involved in the Auckland water industry for 23 years, the last 20 years with Water Care and for the last, I would say, 12 – 14 years involved in water treatment particularly.  That’s me

JUSTICE STEVENS:
Thank you very much and welcome to the Inquiry and thank you for agreeing to assist with the panel discussion this morning.

MR GEDYE:
The first point I would like to raise for discussion is to confirm and get your views on the current system.  My understanding of it is that section 69J and K of the Health Act prescribe a system for a drinking water register that the Director-General of Health must maintain.  This is a register of persons who are network suppliers, bulk suppliers and some other minor categories.  The 
purpose of the register appear to be very limited which is simply to enable members of the public to know who is registered as a supplier and to enable the Director-General to identify those people and if necessary enable the Director-General to carry out his or her duties.  To be registered you simply have to provide some basic name and address details and although there is a couple of very broad provisions about other information that may be required, my understanding is that the present system is nothing more than a list of the essential details of suppliers and that you don’t have to produce any qualifications or training or accreditation or other quality standard to be on the register of suppliers.  In other words we don’t have any regulation of the training of water suppliers.  Could I just ask the panel to comment briefly.  Is that your understanding and if so, could you comment on whether that is a good thing for a bad thing.  Dr Fricker?

DR FRICKER:
That’s an accurate reflection of the current system and clearly it is inadequate in terms of describing the ability and the applicability of those particular water suppliers and how qualified they are to produce drinking water.

MR GEDYE:
Why do we need to be concerned about the qualifications of a water supplier?

DR FRICKER:
Well water is essential as we all know and it defies logic to  have something, to have a company producing water that is not trained and that we don’t know that those people are actually skilled enough to operate water treatment systems.  Water treatment systems work well most of the time but the important aspects are to be able to understand when they are not working and to correct them and correct them correctly and without the right level of training, that is not something that people can do.

MR GEDYE:

Mr Cunis, what is wrong with the present system, if anything?

MR CUNIS:
In my mind, building on from Colin’s comments is that as a public health engineer and responsible for the provision of the most basic of services to society, if we get our job wrong, we’ve seen the impact to that society, people will get sick and potentially die.  I believe we need smarter people, more competent people and our customers have the right to know that the people that are supplying them with that service, are in fact fit for purpose and at the moment there is no way that they would know that.

MR GEDYE:
And across the country and at a very general level, do you have concerns about the overall level of competence and training of water supply operators?

MR CUNIS:
I do.  I think that in previous generations we relied on gravity and sunlight to do our job.  The world has changed, our customer expectations have changed and an understanding of what constitutes safe drinking water has changed and what the industry hasn’t changed, is the people working in it and the skills sets they have.  Water Care has taken significant steps in the last 10 to 15 years to increase the capacity and competence of its staff and that’s been done as our treatment plants become more and more complex and we've recognised the need for a greater skill-based.

MR GEDYE:
Mr Rabbitts, do you have any comments to add?

MR RABBITTS:
Not really.  I think I'd support Mr Cunis’ comments about the technology moving on and becoming more complicated and we as a country in terms of the way we deliver water services hasn’t carried on and carried on in the 
same way we've carried on as we were.  We haven't carried on as we need to go as the technology increases.

MR GEDYE:
Dr Deere?

DR DEERE:
I think it's useful to draw parallels with many other areas where people have to have certain training, have to have some kind of certificate or licence that can be withdrawn if they undertake a dangerous or risky or important task.  The obvious one might be a driving licence.  Anybody can come in and run a water treatment plant but you have to have a driving licence to drive a car and I just think there's, it doesn’t make logical sense that someone supplying drinking water doesn’t have to have some level of competency.  The other point, I'm not across the register that you describe but I think it would be unusual to have a drinking water register that registered drinking water providers didn’t have some standard to get over before you're registered otherwise it implies to the public that they have got that standard.  I think the public would expect a registered provider of drinking water to have some, pass some level of competency or test and if they haven't, it's an unusual register.

MR WILSON:
Dr Deere, just picking you up on that point.  You are talking there about an operating licence regime, for want of a better word, for the water supplier as well as for its staff.  So to use your vehicular analogy, before you can get into a car and drive it with your driver’s licence, the car has to have a warrant of fitness to make sure that the car is capable of being driven safely on the road, so, again in clarification, there is no operating licence for water suppliers in New Zealand either nor for their staff.  That is my understanding.  That is correct is it not?

DR DEERE:
I don’t know what the situation is but it would be logical to have that and there are many jurisdictions that do have.  The more complex the system the higher level of operator you have to be to operate that system and they have clarification for those operators and as you say, whether it's a water tanker or a public or private water supplier, they have to have some kind of, whether you call it a licence, whatever it's called, some registration that looks at their competency as part of the registration, that both the supplying organisation and the individuals undertaking key roles have to have some ticket, as they often call it, to be able to do that.

MR WILSON:
And indeed, in some jurisdictions I am aware that that operating licence can have very very far reaching investigation to things such as the ownership structure and, you know, everything about the water supplier from its capability and capacity to its ownership structure to the state of its assets, the whole box of dice.

DR DEERE:
Correct.  They’ve got to demonstrate good asset management practices, proper insurance, supplier of last resort backup if they're organisation fails, competency, capacity, all those sorts of things have to be demonstrated and they get regularly audited and checked on at regular intervals of sometimes as frequently as annually to maintain that licence.

MR GEDYE:
Mr Graham, can you comment on the current system and in particular, could you comment on why the national diploma in water treatment is not an adequate qualification and why we might need more?

MR GRAHAM:
So just before I start, I need to declare a conflict of interest.  I'm involved with the training of water supply operators and with Drinking Water Assessors.  So if that’s a concern, I'm happy to step down from making comments about training, about the register and other things.

MR GEDYE:
I think we’d appreciate your views from the inside, Mr Graham.

MR GRAHAM:
Okay.  So the first question that I'd like to answer is the question of the register.  The register is a very good document, very useful document, but I think there's a few problems with it that need sorting out.  For example the structure of it could be different.  It includes a whole range of categories of water suppliers in together, so you'd have for example a school supply, which is a self-supplied building and a single supply next to the likes of Water Care supply and some re-categorising and organising would make it more useful.  The question of qualifications in the register, I think is not – the register is not the right place to have qualifications of individuals working in water supply.  The register provides details about the water supply and a water supplier and the qualifications of an individual are better worked through in a different way. So one of the difficulties is that individuals change within a water supply, they work for different places and their qualifications change and the detail of updating an individual’s qualifications in the register would probably be a bit much and a bit unnecessary.

MR GEDYE:
Can I just stop you there.  The proposition we are looking at is that the drinking water register currently has no qualification requirement, it's merely a list of suppliers.  Do you agree with that?

MR GRAHAM:
It is.  It is and rather than the qualifications of individuals, the levels of required qualification for each supply, the complexity of the supply and the size of the supply would be more useful and I think, you know, other details like the types of treatment at a particular supply, that kind of information, would be useful. 

MR GEDYE:
Do you support the proposition that there should be a licensing system?

MR GRAHAM:
Yes, absolutely.

MR GEDYE:
Something different from the register?

MR GRAHAM:
Well, the register’s just a list of suppliers.  What I would like to see is the register having details of the treatment systems that are in each supply and the level of qualifications that an accreditation system would require for that level of treatment.  The other thing about the register is that it contains details of water supply gradings and many of those details are very very out of date and, or suppliers are described as ‘U’ which is ungraded and since grading hasn’t been undertaken for quite a long time, that information has lost relevance.  On the other hand, what the grading did was in its questions, the grading process looked at the levels of qualification at each water supply and so in a sense, the grading provided an indication or the grade, the input, one of the inputs to the grades was the level of qualification that was at each water supply.

MR GEDYE:
But would you agree that the grading system, as it currently stands, would not be an adequate substitute for a proper licensing system with qualifications?

MR GRAHAM:
No, it's not good a substitute but it is a good tool and I would like to see it brought back.

MR GEDYE:
All right.  The next question I want to put to the Panel is, assuming a licensing system is desirable, what would be the key elements of it?  How would it work?  Can I ask you, Mr Cunis, given that you’ve designed or reviewed and reported on this issue, what would you see as the key elements to licensing systems?

MR CUNIS:

First off, it's qualifications.  As with every system, that’s the basis of knowledge and then from that, it's around an assessment of competence, which is with a number of industries such as professional engineering, it's often based on time and then demonstration against key elements to prove to an independent board whether or not the individual has met the threshold for being deemed to be competent in that role and then the ongoing piece is continuing professional development, so in previous days, to become a registered engineer, you did your original assessment and then you never did anything further for the rest of your working career.  Now with the chartered engineering status, every five years you have a formal review to make sure that you're still working in the field and that you're still fit to say that you're competent.  The way the water treatment industry in particular is changing, to say that an operator that is currently competent now will be competent in five years’ time is not sufficient, so it needs to be a dynamic system that is people are constantly being reviewed against and those are the three elements that one needs to make it successful.

MR GEDYE:
And do you see the qualification requirement applying to the supplier as an entity plus some of its key or senior staff or just to the supplier?

MR CUNIS:

In the scheme that effectively Water Care developed, there were the three levels of people working in our industry, operators, supervisors, and managers.  Each have differing requirements and I think they have distinct qualifications that they need.  So the operator is a person who's working under instruction but needs to know effectively the ship is sailing in the right direction, is working within key assigned parameters and when it goes outside those parameters, what to do in the first instance and then if not, escalate to the next layer.  The supervisor is the person with direct in charge accountability on the day but ultimately, it comes to the manager and the manager needs to know essentially everything about the water supply and they're the ones that are making the true decisions on the source, the appropriateness of treatment and any major changes and I think at the moment anyone can claim to be a water engineer and that’s inappropriate.  I can't claim to be a structural engineer and I don’t see why some people should claim to be a water engineer either.

MR GEDYE:
Can I ask you to comment on a more holistic and wide-ranging form of licensing using a parallel with the Civil Aviation system.  Their operators have to produce what is called an exposition and that document sets out structure, finances, ownership, senior staff, who are all nominated, training and qualifications.  Would you support the idea of an exposition being the document you need to have approved and to have that document set out a wide range of qualifications, senior positions and all other requirements that you think are necessary?  Do you see that as a better way than just licensing and operator in a sort of a binary way?

MR CUNIS:

I think that would come down to the water supplier, so for the water supplier to demonstrate, a bit like Dr Deere was saying, around your appropriateness to operate the water supply, they should be able to demonstrate all the skills and capability they have from operator, supervisor, manager and also to things such as the consultants they use and are they fit for purpose and the contractors they are using on the supply because equally, some of the risks that we can introduce into the water supply come from the consulting contractors who are working on it so it's for a water supplier from the utility point of view, I could see that being quite useful.

MR GEDYE:
So you do support the idea of the regulator, whoever that is, approving a holistic document and not just ticking off three certificates of training?

MR CUNIS:

I think if utilities were to have an operating licence, I think Sydney Water has one, that would form part of the operating licence.

MR GEDYE:
So it would cover a broad range of capabilities, qualifications and details about the operation?

MR CUNIS:

I think that would be very appropriate.

MR GEDYE:
Dr Fricker, what's your observation on what a licensing system should involve, and it would be particularly useful to hear what you can tell us about the UK or other systems you’ve looked at?

DR FRICKER:
Well, in general, it's more than norm for there to be an operating licence given to utilities that are producing drinking water and that there is a real possibility that those licences can be revoked.  So in the similar way that we discussed enforcement action over some other things, that applies to the operating licence as well in the UK, so it can be revoked.  And with regard to what that –

MR GEDYE:
In the UK, who regulates that?  Who grants it?

DR FRICKER:
It all comes through the drinking water inspectorate.  So it's all managed by them.  And I guess the key things are those items that you mentioned and then going a little bit more detail below that, I think the first stage is defining the requirements for any given system.  So those are all held on file.  So each individual system within a water utility is defined, so what's involved in the treatment of those.  Some might be just additional of chlorine.  Others might be several steps in a multi-barrier system.  The appropriate training and assessment is then described and I should point out that it's not just engineering.  We shouldn't talk just about engineering.  There's certain components of water treatment where an engineering qualification is without doubt the most appropriate, but there are number of people without engineering qualifications that work within the industry and that’s highly appropriate.

MR GEDYE: 

Are you saying that the qualifications required are matched to the complexity of the plant being operated?

DR FRICKER:

Correct. 

MR GEDYE: 

So a small operator with just one UV system could have much lower qualifications?

DR FRICKER:

They would need – not necessarily much lower qualifications, but the training – the training needs to be appropriate, so for a small operator that has UV and chlorine, they need to demonstrate that they have had appropriate training for the operation of UV which incidentally is not always quite as simple as people describe it.  But they need to demonstrate they have had the appropriate 
training for both disinfection by UV, addition of chlorine and there needs to be a defined mechanism for assessment and for ongoing assessment and continuing professional development. 

MR GEDYE: 

Mr Rabbitts, your comments on the essentials for a licensing system?

MR RABBITTS:

I think Mr Cunis for licensing of water supply has summed it up very nicely and I don’t really have a lot more to add on that.  In terms of the individuals within the organisation, absolutely, we need more than just engineers and we think we need to acknowledge there’s a, you know, there’s the microbiologists that we’ve obviously got Fricker and Deere here, we’ve got – there’s a whole list of people that need to be involved in the water supply and how you licence those, that’s an interesting question. 

MR GEDYE: 

We’ll perhaps come back to more detail on that.  Dr Deere, what would you add in terms of the essentials for licensing system and particularly in likeness what happens in Australia?

DR DEERE:

The view taken in Australia is that it's an essential monopoly service and as an essential monopoly service there is a duty by Government, Local or other levels, to provide that service.  It is something that a city or even a small community can't operate without for more than a matter of hours and so it needs to be highly reliable and therefore it's a privilege to have an operating licence or a permit to operate a system and as such the licences, as Dr Fricker has said, tend to have some teeth behind them in that they can be revoked and that the clauses in those licences tend to provide for step-in powers by third parties, if necessary it could be a military step-in or it could be another Government agency step-in to provide that backup for that essential service and in that respect my only comment is that it is slightly different for 
many other licensing regimes where for a taxi company loses its licence the next taxi company will pick people up, but with a water supply if they can't – if the water supply can't supply water to a town, you can't just turn it off.  Someone has still got to operate it and so it is probably more important to have a licence, but the licence is slightly different to what you have for a discretionary service of some sort. 

MR GEDYE: 

What do you have to produce to get a licence in Australia?

DR DEERE:
It's – I think it's very similar to what Mr Cunis described, so it's evidence of – I mean, the main thing is the competency of the organisation and the people, the capacity of the organisation and the people and then the ability to show that you have continuity, so some ongoing process to operate and maintain forward planning, evidence of forward planning, evidence of contingency planning, evidence of a structure to train and maintain workforce, replace people and so-on.  So the real focus of Government is about reliability of essential service.

MR GEDYE: 

So this is far more than just producing the qualifications of your staff?

DR DEERE:

Correct.  That will be necessary, but far from sufficient and as Mr Cunis said, it is about the ongoing process, how do you demonstrate that you have got a process to keep that up to date. 

MR WILSON:

Dr Deere, that raises an interesting challenge for many of New Zealand’s water suppliers, many of whom are small local authorities that have perhaps at, you know, one or two general engineering staff and a single operator.  How do you demonstrate, you know, the ongoing – this is clearly a rhetoric question – demonstrate the ongoing ability to maintain continuity when you are relying on so few key personnel?

DR DEERE:

The very small ones that have these sorts of licences what they often have is some backup arranged, so some agreements with a credible third party organisation and I won't name names but there is some quite large global water service providers that are fully competent in all areas of water supply and often they’ll have some arrangements where they have an agreement that that third party will step in and back them up and that provides them with an operating licence even as a small number of individuals who are competent but as you say if one of those key people leaves or the company is wound up that wouldn't exist but then the licence requires them to have a supplier of last resort or an authorised party that will take over that licence and that gives them the back up they need to be able to operate.

Mr Wilson:

And of course three of those big international operators do operate in New Zealand so it's not as if we’re without that as an option?

Dr Deere:

No and they seem to be very widespread globally and I don’t want to name names but they have a very strong capacity to and they share between the different centres in which they operate so they do have very strong capacity to back up systems if required.  So yes if one small system ends in trouble they would have no difficulty providing the support to back up one small system from their capacity.

Mr Wilson:

Mr Gedye I'd just like to go back and ask Mr Rabbitts a question.  Mr Rabbitts in agreeing with Mr Cunis I'm curious to know as a consultant how you feel about you and your staff and your team and the contractors who are – the fellow service providers in outsourced environment being part of that assessment of capability and competence?

Mr rabbitts:

The best way forward would be for the people who are purchasing our services to be knowledgeable purchasers rather than try and regulate the consultants.  However, given where we are now I think there needs to be some form of regulation as we have in Queensland and as there is in the States where you have registered engineers signing things off and I don’t necessarily think that’s the best way forward, certainly that wasn't the case in UK but given the knowledge level in the industry and the procurement practices of local Government which have to be part of that I think there needs to be some kind of regulation of the, certainly of the consultants, the contractors maybe less so.

Mr Gedye:

Dr Deere can I just follow-up on this, the nature and extent of information and qualifications you have to provide.  Is all of that contained in a document which I would call an exposition but something of that nature?

Dr Deere:

Yes the organisations have to submit an application for an operating licence, the application is usually made available to the public as well as to the informed regulators and other parties and these are extensive submissions and they, I've not heard the term “exposition” used, they're usually discussed as licence applications or application for permits or words to that effect and they include the summary of those details you described, the capacities, the competencies, the insurances and the back up systems that are required.

Mr Gedye:

Finances?

Dr Deere:

Absolutely yes so they get – sometimes that information can be confidential and not made public, just a summary, sometimes just a summary is made public of some of the information but absolutely the finances is part of that and the – all it means is the small entities may find themselves where they back up from a very large organisation that’s providing that financial back up for, I don’t understand the finances how it works but there must be some return to them so the likes of the lend leases, the Brookfields, these big multinational corporations sometimes provide that backing for the small operators, under what arrangement I don’t know but that’s how they get round that issue of finances.

Mr Gedye:

And does the regulator produce templates or guides as to what you need to provide in order to seek a licence?

Dr Deere: 

They do, they provide application forms and then the party will usually provide a summary in the form and then simply attach numerous appendices that provide the details.  And since others’ application are available on the Internet it's relative easy to see the sort of thing that’s required.

Justice Stevens:

Could I just ask a question of Mr Graham.  You do training in this area of the drinking water register.  Have you got or could you get access to a typical form that is filled in by a water supplier or has to be filled in?

MR GRAHAM:

For registration?

JUSTICE STEVENS:

Yes.

MR GRAHAM:

Yes, absolutely, yes.

JUSTICE STEVENS:

And provide it us?

MR GRAHAM:

Absolutely.  The Ministry of Health provides those forms, but I can get one. 

JUSTICE STEVENS:

Well, there presumably is a standard form?

MR GRAHAM:

Yes, there is, yes.

JUSTICE STEVENS:

But I’m and maybe Ms Arapere could you provide that for us?

MS ARAPERE:

Certainly Sir.

JUSTICE STEVENS:

Is it on a website somewhere?

MS ARAPERE:

I’d have to take instructions on that Sir, I’m not sure where that form is located, but I can –

JUSTICE STEVENS:

And if it is and I see Ms Gilbert is in the Court, I wonder if it could be downloaded and provided.

MS ARAPERE:

And provided, certainly Sir.

JUSTICE STEVENS:
But even more than that and this is why my question was directed to Mr Graham, I am interested in what information the water supplier actually provides.

MS ARAPERE:

Provides.

JUSTICE STEVENS:

Because while I’ve been listening to this discussion about changes to the system, I’ve actually been looking at the current law and it seems to me that changes could be made immediately. 

MR GEDYE: 

Under 3F Sir.

JUSTICE STEVENS:

Absolutely. 

MR GEDYE: 

3F says “any other particulars that may be required.”

JUSTICE STEVENS:

That’s right and then you go to 69J(5) “The register may also include any other information relevant to a drinking water supplier,” which would include the staff, “or a drinking water supply that the Director-General considers appropriate.”  Now, what I’m thinking about is if we’re going to, let's say, that the Inquiry was minded to make some recommendations around the sorts of systems for registration and training or exposition, it may be that we could get some small gains now by requiring suppliers simply to provide more information so that the Director-General when implementing any change that this Inquiry might recommend knows what the current system actually looks like, because I suspect that they don’t have a clue.  Is that an accurate observation?

MR GRAHAM:

Yes, it is.  The information that is required when you register a supply is absolutely minimal and I think, for example, there is no indication in the register for any water supply if there is a treatment system present or not.  So you look at the register, you can't tell if the water supply that you are drinking water from has a disinfection system or whether that water is being consumed straight out of the ground with no treatment.  Those details aren’t there. 

JUSTICE STEVENS:

Number of staff, is that in there?

MR GRAHAM:

No.

JUSTICE STEVENS:

No.  Qualifications?

MR GRAHAM:

No, nothing like that. 

JUSTICE STEVENS:

No, nothing.  

MR GRAHAM:

No.

JUSTICE STEVENS:

Now, let me read to you what the purpose of a register is in the law as it stands, “To enable members of the public to know who is registered,” well, just knowing their names isn't really much use, is it?  “And to provide information about their supplies and sources of water,” so it's there already, okay.  “To facilitate,” this is B, 69J(2)(b), “To facilitate the ability of the Director-General to provide information to the drinking water suppliers and specified self-suppliers,” and C, “To facilitate the exercise of the compliance, assessment, and enforcement functions and powers of drinking-water assessors … and the Director-General.”  So there is a system which would enable, through the sections that Mr Gedye referred to, enable the Director‑General to make a request that the particulars be provided and to require the information, so he would provide that the register may include other information relevant to a drinking water supplier or the drinking water supply, ie, the engineering, the system, whether there is treatment and once that order or direction is made, then the drinking water suppliers provide it and then all of a sudden, the Ministry actually knows what the system looks like.  So it just seems to me that while we are looking at the bigger picture, someone should look at the law and make some small gains and in doing so, that would greatly facilitate the how in due course any recommended changes are implemented.  Now, does that make sense, Mr Graham?

MR GRAHAM:
It does, Sir.  

JUSTICE STEVENS:
Because that would take you from minimal to substance would it not?

MR GRAHAM:
Well, the benefit of it would be that if all that information was databased, as it would be, you could do a simple search and say which supplies in New Zealand have no treatment, which supplies in New Zealand have operators with no qualifications.  So then you could target those supplies and Drinking Water Assessors could visit those supplies and talk to the managers and say listen, but at the moment it's very difficult to determine that information about our supply, so it would very much assist in knowing where, knowing the condition and state of water supplies and looking at water supplies overall, rather than individual supplies.

JUSTICE STEVENS:
Absolutely, because that is our mandate, to look at how we can prevent an outbreak happening again and you mentioned the fact that minimal information is provided, section 69J(3) says, “The following particulars must be recorded,” and it is, as you say, minimal.  It is A to E.  Very, very limited but F says, “Any other particulars that may be required under this part.”  And that includes any information that the Director-General wants.  So it just seems simple.  Someone needs to do it.  Mr Cunis?

MR CUNIS:

Your Honour, one other option that may be available is to make public health gradings mandatory in the interim. 

JUSTICE STEVENS:
Say that again?

MR CUNIS:

If we make the public health grading system mandatory.

JUSTICE STEVENS:
Well, that could –

MR CUNIS:

Because all that information is provided during the grading process and if you go to the register that’s on WINZ, those that have got a grade have provided that information.  It's primarily the ungraded supplies or the Ds and the Es that we should be concerned about.  So that is another option available.

JUSTICE STEVENS:
Well, it could be part of the way in which compliance is permitted.  Now, Mr Gedye, I am sorry to drop that bomb into the discussion.

MR GEDYE:
It's a good bomb, Sir.  Could I just add a couple of things, perhaps ask you –

JUSTICE STEVENS:
Well, I can I just ask, Ms Gilbert, would you like to come forward?  Sorry to interrupt what you are doing but it is important.  I am so glad you are here.

MS GILBERT:
Thank you, Sir.

JUSTICE STEVENS:
You have heard the discussion?

MS GILBERT:
Yes, I have, Sir.

JUSTICE STEVENS:
Now, it does seem quite simple does it not?

MS GILBERT:
I've certainly made notes around the discussion that’s been made and the suggestions for improving the information on the register.

JUSTICE STEVENS:
Yes, immediately.  You know, like now.  We can do it right away.  So I was wondering if you could undertake to communicate to Dr McElnay and copy the Director-General, and add that to the list of matters that we would like looked at.

MS GILBERT:
Yes, I'll do that, Sir.

JUSTICE STEVENS:
Yes.  And we have Ms Atkin here today from Water New Zealand and I am sure that Water New Zealand would agree to meet with the Ministry officials.  Unfortunately the week’s up so I can't make another caucus otherwise we could have it done by the caucus.  So Ms Atkins can you follow-up on that.  Now what I would also like to happen is to include Dr Fricker and Dr Deere because if and to the extent that this Inquiry is minded to recommend substantial change, ie, to bring it in line with overseas jurisdictions the information that the Director-General seeks might well include such material as would enable the Director-General to finalise the scope of – or shape of the regulatory system that will apply when we make, if we make recommendations down the track.  So what you ask for now might significantly inform the work that will have to be done if we make a recommendations.

Ms Gilbert:

Very good Sir.

Justice Stevens:

Does that all make sense?  Now I made a huge presumption Dr Fricker, are you willing to help in shaping, I mean it's not a big job?

Dr Fricker:

Yes Sir.

Dr Deere: 

Yes Sir.

Justice Stevens:

And Ms Arapere, have I made myself clear?

Ms arapere:

Yes Sir very clear.

Justice Stevens:

And it's immediately?

Ms arapere:

Yes Sir.

Justice Stevens:

Mr Gedye.

Mr Gedye:

Thank you Your Honour.

Justice Stevens:

It pays to read the grading system, my colleague rightfully points out may take a bit of time but what I'm suggesting is that this new caucus meet to work out what enhancements can be made to the present system by virtue of the machinery that exists in section 69J at the present time?  Mr Wilson do you have anything to add?

Mr Wilson:

No I'm comfortable thank you.

Justice Stevens:

Mr Graham thank you for your contribution because it was through that that led me to follow through as has been done.  Sorry to interrupt Mr Gedye.

Mr Gedye:

No not at all Sir, and I just make a supplementary submission that it seems clear that 69J can operate now and at any time.  It's section 69K that applies for applications for registration and the initial registration process.  69J(1) says, “The Director-General must maintain a register,” which as the sense of continuity and the requirements in 3F and 5 can be invoked now and not only upon initial registration.

Justice Stevens:

And I wouldn't want lawyers in the Ministry to try and read down these provisions, they need to be given a fair, large and liberal interpretation so that we can make some progress now and that advice can be provided to the Director-General so that he can exercise his powers in 69J(5), thank you Mr Gedye.

Mr Gedye:

And the effect of that would be to give a great deal more information but it wouldn't be a qualifying licensing arrangement.

Justice Stevens:

No.

Mr Gedye:

Mr Graham just to finish where we’d got to on the panel.  Is there anything more you'd like to say about the elements of a licensing system?

Mr graham:

Only that there's been a lot of discussion about, in the industry or some discussion about certification of operators.  Now what we’re talking about here is a licence to operate and I like that idea, I think that’s a very good idea and I think the certification of operators would be a part of that – would be an internal part of that.  So one of the things that a licensing system would need 

to do is to match the levels of qualifications required against the complexity of any water treatment system and then the water supplier would need to demonstrate, once that had been established, they would need to demonstrate that they had staff with the appropriate qualifications to match that.  But to come back to a point made earlier, this idea of an exposition, I think is a very good one in that it would mean that a water supplier had to demonstrate that their operation was financially sustainable.  That they could manage things like continuation of supply, continuity of supply, and the operation – what did I write here – the competence of the system throughout their whole organisation and that it would mean that the organisation delivering the water through a licensing system would need to demonstrate their competence at a number of levels and I think the current problem is, what I see, is organisations that have competence at some levels and that have a lack of competence at others, sometimes quite higher up, and often sometimes you see the financial sustainability is in question as well.  So I favour that.  Can I just indulge one moment, just to go back to the grading question and lest it doesn’t come up again, and just say that the grading system was always undertaken, but not mandatory and it could be returned in the form that it was in with an update of the criteria.  It doesn’t need to be mandatory, but it could be returned and updated.  Now, my suspicion is that the reason that the grading process fell into abeyance is simply because the workload on Drinking Water Assessors became so great that it wasn’t something, it was an extra thing that they had to continue and because it wasn’t mandatory they had to pay attention to the mandatory requirements and so it was lost, I think because of the amount of Drinking Water Assessors resourcing that was available.  But it could be brought back quite easily in the form that it was, as a non-mandatory form with an updated criteria and I have to say that through the 1990s the grading system because it publicly disclosed a level of risk on a simple to follow A‑B‑C-D-E scale, had an enormous initial impact on improving drinking water supplies and so it was a very, very valuable and useful tool and I would like to see it returned. 

JUSTICE STEVENS:

Well, that might, consideration of that issue, might well be enhanced by the provision of more information. 

MR GRAHAM:

Yes.

JUSTICE STEVENS:

So you could actually understand what the nature of the relevant water supplier and the water supply system is.


MR GRAHAM:

Yes. 

JUSTICE STEVENS:

So it's entirely consistent with what we’ve just been talking about.  Mr Cunis?

MR CUNIS:
Following on from Mr Graham’s comment, I can only support the impact that grading had on water care.  Grading had the only requirement for staff qualifications and I never had a staff member turned down to go do that qualification because of the impact it would potentially have on grading and that is how important Water Care places it and still to this day we’re one of the – we do that grading process every year and because it is that important for our customers. 

JUSTICE STEVENS:

Did the gradings appear in the annual reports?

MR CUNIS:
It appears in the annual reports, it appears on the WINZ website, it is in our statement of corporate intent that we have to maintain it and one of –

JUSTICE STEVENS:

Is it A to E?

MR WILSON:

A to E, yes.

MR CUNIS:

A to E, yeah.

JUSTICE STEVENS:

See because it just seems to me that if in the annual report it's got “cross‑cross-cross” and “E” then the residents might be going, “Whoah.”

MR WILSON:

I’ll make a comment here and I’d agree with both Mr Graham and Mr Cunis, the gradings probably had more influence than the current regime of the annual report on drinking water compliance.  I know there are a number of cities that were – Dunedin comes to mind, it was an E-graded supply, Taupo, Queenstown were all E-graded supplies – interestingly enough the media picked up on A-to-E much more than they picked up on “80% compliance.”  It's an interesting reflection. The other thing too was that the grading was a two‑part grading, so there was a grading both in terms of the competence of the entire arrangements for the treatment but also for the subsequent management of the water quality within the distribution system.  So it was a two-part grading and the latter part had a great influence on the service provider industry, particularly the contractors.  This was a period where outsourcing was becoming much more common in the industry and whereby to maintain your distribution part grading, your service providers, your contractors, your in-field contractors had to have minimum levels of qualifications as well, so it was in retrospect probably the most useful tool we have seen in the sector in the last 30-odd years.

MR GRAHAM:
Excuse me, Jim Graham, if I may very quickly say, the beauty of the grading was its simplicity.  A, B, C, D, E and because of that, the public loved it and the public understood it but also water suppliers really liked it as well.  What I found, water suppliers really liked it because it was a really simple public statement and if they had a good grade, they would pronounce that and be very vocal about pronouncing that to their consumers.  So it kind of worked for everybody.

MR GEDYE:
Mr Rabbitts, grading?  Should we breathe new life into grading and perhaps make it mandatory?

JUSTICE STEVENS:
Resuscitate it?

MR RABBITTS:
I'm possibly the dissenting voice here.  I think the grading had a massive impact, whether it does going forward, and from a designers point of view, it was a really bad thing because we’d get contractors coming out saying we want an A-grade water plant and of course part of the A-grading was the operations and we had no control over that so it was always a challenge.  I think the difficulty I had with the gradings is that what's a pass?  I did O Levels a thousand years ago and, you know, a C was a pass.  So is a C a pass and what does a C mean?  So I don’t –

JUSTICE STEVENS:
What you are saying is that there are some complexities?

MR RABBITTS:
Yes.

JUSTICE STEVENS:
And obviously there was consideration given, we had a system, it was put to one side.  Maybe you are saying to us, “Have a look at why it was put to one side.”?

MR RABBITTS:
No, I think I agree with Jim Graham that it was a put to one side because or resourcing very quite clearly but I think when we bring back the grading, if we bring back the grading, then I think we need to look at what is the acceptable, what's an acceptable grade and we need to make that very clear and we need 
to sort of almost draw a line saying if you haven't got a B grade, then below that, that’s, you know, C is not acceptable.  C is okay but, you know, it is still a significant amount of risk.  So I think that was my concern because I think to get a C grade, you didn’t have to have any protozoa barriers.  Is that right, James?

MR GRAHAM:
No, that’s not correct.

JUSTICE STEVENS:
Do not get into the detail.  We do not need the detail.

MR RABBITTS:
Okay.  Yeah, so, yeah.

MR GEDYE:
What would you see as the relationship between a new rigorous clarification system and grading?  In other words, if you have a rigorous clarification, that must involve high standards to start with.  Does grading just confuse that or is grading added on once you’ve attained that standard?

MR RABBITTS:
I would rather see it added on after you attained.  I think the key thing is a rigorous regulation system that makes sure that we get, you know, it's very simply we can go anywhere in New Zealand and turn on the tap and know that what we get out is safe to drink.

MR WILSON:
Mr Gedye, one of the advantages of the grading system is that it was complimentary to compliance.

MR GEDYE:
Yeah.

MR WILSON:
And so this is the point, that you could comply but still be carrying a level of risk that was higher than in other environments and in fact, probably the best example is the A- versus B-graded for un-chlorinated supplies.  There was always a recognition that there was more risk with an un-chlorinated supply than there was with a chlorinate supply.  So you could not get an A-grading, even if you complied with the Drinking Water Standards, if you did not have a residual disinfectant.  So I think they are complimentary rather than, you know, alternatives.

JUSTICE STEVENS:
Dr Fricker, do you have a view on this?

DR FRICKER:
I agree completely.  Grading is about the risk going forward.  Compliance is about what happened last year and the way compliance is recorded in New Zealand is confusing because you get a cross if you found Protozoa in your drinking water but you get a cross if you didn't bother to sample and that needs to be teased out in future, as does the bacteriological compliance and that is the way it is done in most jurisdictions that the percentage compliance with every single parameter for a water supplier is specified in the annual report and that is the level of detail that is required here. 

JUSTICE STEVENS:

Mr Gedye. 

MR GEDYE: 

All right, can I turn to the question of training and we certainly don’t want to start looking at individual aspects of a curriculum, but currently we have the National Diploma in Water Treatment.  I might start with you, Mr Graham, is that correct, we have the National Diploma?

MR GRAHAM:

Yes, that’s correct. 

MR GEDYE: 

Question, why isn't that sufficient?  Don’t most suppliers’ staff have that certificate and why do we need something more rigorous and mandatory?

MR GRAHAM:

So there’s a national diploma and a national certificate.  So it is a two-level training system.  

MR GEDYE: 

Just describe the two very briefly?

MR GRAHAM:

So they’re levels of qualification and so the diploma is a higher level with a greater amount of training and greater depth of training and unit standards and the certificate is a lower level and so the certificate is generally intended for people who operate treatment plants that are relatively simple and smaller and the diploma is intended for people who operate treatment plants that have a higher level of complexity.  

MR GEDYE: 

And who gets these?  Is it just operators, in other words “people with boots on,” or is it managers as well?

MR GRAHAM:
Generally it is operators with boots on, occasionally you will get higher level people, supervisors and managers, doing that qualification and but generally it tends to be operators, particularly the certificate tends to be operators and operators of small supplies.  I should add there is a third strand which is the drinking water assessor qualification as well which is a diploma with the 
assessor stream which is similar in most part to the diploma for operators, but has some additional unit standards. 

MR GEDYE: 

And who sets the curriculum for each of those qualifications currently?

MR GRAHAM:

This is all unit standards that are set through NZQA and NZQA processes and the industry through the ITO puts together the unit standards and the qualification structure of the course and the unit standards and that goes to NZQA and is approved and then the ITO engages a supplier, a training provider to deliver the courses.

MR GEDYE: 

And so the Ministry of Health does not specify training content?

MR GRAHAM:

The Ministry of Health has input into the training content.  So for example, the current qualifications all expire and they’re about to expire 2018 and so there has been a process of looking at the new qualifications and they have new titles.  The Ministry of Health has input to that process along with a number of other organisations from the industry like Water New Zealand, et cetera, et cetera. 

MR GEDYE: 

Thank you, that’s a good description of the current situation. In your view, if there were to be set up a certification system, what should the training qualification element of that look like?  Pretty much like today only mandatory, or quite different?

MR GRAHAM:

No, quite different, I think, to be honest.  I think there is – I personally have some real concerns with the current training programmes and one of them is 
that the training that is currently being delivered is the same training that has been delivered for many, many years and it is actually very tired and out-of-date and needs considerable overall and updating and I think, you know, working for the training provider that’s recognised by the training provider, the question is, how do we go about doing that?

MR GEDYE: 

Well, you are just doing new Standards right now though, aren’t you?  Hasn’t that cured that?

MR GRAHAM:

Well –

MR GEDYE: 

New content?

MR GRAHAM:

Well, yes, there is new qualifications.  My personal view is that there is some serious problems with those new qualifications and the first is that the level of technical training required, for example, for Drinking Water Assessors has been reduced and my concern with Drinking Water Assessors is what they need is an increased technical understanding and the new qualification reduces their technical understanding.

Mr Gedye:

Perhaps we should stick to suppliers for this session.

Mr graham: 

Okay sorry.

Mr Gedye:

But I suppose a proposition isn't it within the capability of an organisation any ITO such as Opus to crank the standard and excellence of the content up?

Mr graham: 
No firstly Opus isn't the ITO, the ITO is Connexus, that’s the industry training organisation, Opus is a training – a deliverer of training.  So in terms of the operators’ courses I think most of the content is good, some of it needs upgrading and modernising but I also think one of the problems is the delivery mechanism is really last century, classes are still delivered, the course is delivered in block courses in a classroom format and it's not making use of modern e-learning methods and techniques and it's not making –

Mr Gedye:

Webinize and online –

Mr graham: 

Online tutorials and online training and many polytechs are doing this and we haven't got there and I think there's a general agreement that we need to get there, the whole industry needs to get there but also I'm also a little bit concerned about the level of hands on that operators get that there's often too much and it's theoretical, they don’t get to visit enough plants.  They don’t get to, for want of a better work, play around with technical equipment so they don’t get to have a sand filter and muck around and see, you know, what makes it go well and what makes it not go well and so –

Mr Gedye:

Can I just stop you there because the one thing this Inquiry cannot do is go into the curriculum.

Mr graham: 

The detail, sure.

Mr Gedye:

But you say there's a need to improve greatly and upgrade the content of a training course and thus the qualification itself?

Mr graham: 

I do and what I’ll, the analogy I give you is this is the old three legged stool and we’ve talked about regulation, one leg of the stool, we’ve talked about delivery of how those services might be delivered, the other leg of the stool and I think the third leg of the stool is qualifications, training and certification.  And my view is that we really need to step back and have a look at that from an overall perspective, what do we need and what’s the best way to go about it and to integrate our training and our delivery of training into a certification, you know, or licensing system so that those things are complimentary and work together.  There's been, in my view there's been too much the piecemeal approach to the training of these things and fix this bit and fix this bit.  The other thing that I think that’s really missing from our training is it all tends to be driven by technical subject matter experts and there's a real lack I think of educational input into our training programmes and our training system and I think that if we step back and had a overview and kind of if you like had a back to basics look at it as the third leg of the stool and saying, you know, where do we go, how do we do it, all parties involved, get the right expertise in and just actually reconsider the whole thing because I think the problems are significant.

Mr Gedye:

Can I ask the panel about the role of the QA or quality assurance or quality control.  Is that a desirable requirement for licensing and how does it work in other system, Dr Fricker?

Dr Fricker:

How does it work in other systems, well it's, there's no consistency in my view that there are so many different systems.

Mr Gedye:
It's probably not useful to ask you about them then but can I ask you rather what’s your view of quality control or quality assurance and how important  is it in a water system?

Dr Fricker:

Well it's the whole basis really of a water system is that you have that, both quality control and quality assurance.  Without those then there's no way, no demonstrable way of measuring performance so…

Mr Gedye:

Should they be independently provided?

DR FRICKER:
So outside of?  There should be both independent and internal and external and that’s the basis of, for example, if for accreditation of laboratories, there has to be internal and external quality assurance and the same thing should apply across the industry.

MR GEDYE:
What is the difference between quality assurance and quality control?

DR FRICKER:
Quality assurance is making sure that you're doing things in the correct way, the correct manner, and quality control is actually physically measuring what's happening.  So for example, in a water treatment plant, quality control might be, you may have online turbidity metres, online PH metres.  The quality control of that is actually calibrate, make sure that they are giving you the correct readings.

MR GEDYE:
Mr Cunis, what is the role of quality assurance and quality control in your view and should it be part of a licensing regime?

MR CUNIS:

If we're going back down the ISO accreditation pathway, I think that needs to be considered carefully.  That was one of the requirements to get an A grade.

MR GEDYE:
That ISO9001?

MR CUNIS:

Yeah.  And –

MR GEDYE:
Briefly, what is that?

MR CUNIS:

It's a system where it's say what you do, do what you say and then prove it to an independent organisation.  I always struggled with it because the independent organisation knew nothing about the business so they would come in and you could write a procedure which meant that the end product was terrible but as long as you followed that process, it was fine.  You'd done what your system said.  Water Care relinquished its ISO accreditation some time ago because of the lack of value it was adding compared to the cost.  I believe yes, there's a need for quality assurance but that now takes the form of the Water Safety Plan and the opportunity for the quality assurance is for the auditing of the Water Safety Plan either through the Drinking Water Assessors or through independent experts because the water supplier has gone through and systematically identified the risks to the water supply, they’ve put the controls, the mitigation, the contingency plans, the plan for improvement and then that’s what should be audited and I know there's been significant discussion around the role of a Water Safety Plan and as someone who has written a number of them, we find them very very useful documents and if they're done properly, they provide all the quality assurance to both internal and external that you need.

MR GEDYE:
So the insight I get from that is there's no need to make that part of licensing and it already exists through the Water Safety Plan system.

MR CUNIS:

I think what we've got to do is ensure that the Water Safety Plans are produced to the required standard and that those are what is audited.

MR WILSON:
Now, Mr Cunis, just a minor clarification.  From memory you could get an A grade but not an A1 grade without ISO9000.

MR CUNIS:

I think there was that change in the grading letters that when they introduced an A1 grade, that became the ISO accreditation in about 1998/1999, was to get an A grade you needed a formal quality assurance system.  When they introduced the A1 grade for a set of criterias, the ISO accreditation went up with the A1 grade.

MR WILSON:
That is correct, yes.

MR GEDYE:
Mr Rabbitts, what do say about QA, QC and ISO?

MR RABBITTS:
I agree with Mr Cunis about ISO.  As long as you say what you'll do and then do it, it doesn’t matter whether what you produce is good or bad, it's not something that's industry-specific.  It's general.  That’s not to say it's a bad system.  A lot of companies are ISO9000 approved and I think it does, depending on the industry, it does add value.  So I think we need to be a bit careful.  In terms of water supplies, I take Mr Cunis’ points about whether it adds value or not.  I can't comment there.  Certainly I think some sort of quality assurance is necessary within everything, the whole supply chain within water and that includes the external providers within that.

MR GEDYE:
Well, do you see the DWAs providing that through their Water Safety Plan approval and implementation check system?

MR RABBITTS:
I certainly see it could be provided that way but that sort of auditing is a different sort of auditing to checking whether they're producing good water.  So I think there's another skill set that would have to go into the Drinking Water Assessors if you're keeping that sort of high level or that sort of auditing role in that way in there.  So I think there's a change there.  In terms of quality control, absolutely.  You know, that’s basically what we do, is make sure that what comes out of the plant and out of the tap is safe to drink.

MR GEDYE:
Dr Deere?

DR DEERE:

Yeah, I can't add too much to those points, just the Water Safety Plan is at its heart a quality assurance system, that then refers to the quality control requirements so I agree it's inherent in the system.  In some jurisdictions the term “Drinking Water Quality Management System,” or “Drinking Water Quality Management Plan” is used rather than “Water Safety Plan,” partly because of the same problem that New Zealand had with the confusion about a Drinking Water Safety Plan.  The term “Water Safety Plan” implies water safety from the context of swimming and recreation and hence some jurisdictions have chosen not to use that term for that reason, but also to emphasise that the quality management is a core part of a Water Safety Plan; indeed, in some jurisdictions the term “Quality Assurance Programme” is used, a “Drinking Water Quality Assurance Programme” and that is what the Regulation requires.  So I think it is absolutely inherent in it.  In relation to the question of ISO, prior to the Water Safety Plan, a lot of water agencies did put in ISO-accredited systems and there are a number of them that are relevant.  There is ISO9001 that you have mentioned.  There is also ISO22000 which is 
modern version of the HACCP – H-A-C-C-P system that is a global equivalent.  Many water utilities have certified to those; however, I take the point and it is valid that if you have a proper Water Safety Plan you don’t need extra ISO systems and the historical background is that for many organisations there was no certified Water Safety Plan and hence they went to the ISO systems for want of something else, so for example, after the Sydney water incident in 1998, the big water utilities in Australia put in the ISO9001 and HACCP certification because there was nothing else to certify to, to provide that public confidence, but now those entities are reporting against their Drinking Water Quality Management Systems under a Water Safety Plan model.  Some have retained their ISO certifications, there is no harm done in that, but others have not done that and so it's I think just agreeing with everybody about the – it's inherent in the Water Safety Plan. 

MR GEDYE: 

Thank you.  Mr Graham, quality assurance, quality control?

MR GRAHAM:

Quality control tells you when something has gone wrong, quality assurance tries to prevent anything going wrong and in the New Zealand water industry quality assurance has been synonymous with Water Safety Plans.  The problem with that is Water Safety Plans in New Zealand are specifically about the operational aspects of a water treatment system and so they don’t cover a whole bunch of other things that quality control might consider.  So do we need a – or sorry, that a quality assurance programme might consider - do we need quality assurance in the water industry?  Yes, I think we do, I think it will be a very useful tool.  Is ISO the right way to go?  I suspect probably not, but I wonder if this idea of licensing and an exposition and appropriate scrutiny of that could actually double as a quality assurance system for the water industry?

MR GEDYE: 

But by whichever you achieved it, you’d support the idea of the mandatory quality assurance programme as part of the water suppliers’ approved operation?

MR GRAHAM:

I think so, yes.

MR GEDYE: 

Can I ask the panel, what would you say to a water supplier, particularly perhaps the small ones, who would join in this debate now and say, “We already have the Health Act, we already have the DWAs and rigorous Water Safety Plan requirements, you should not gold-plate things by now requiring certification, extra training, quality assurance, expositions, it's all too much, we can't afford it and it's extremely burdensome.”  What would you say to them, Dr Fricker?

DR FRICKER:

I’d say 80% compliance and I’d say people are getting sick every day, maybe 100,000 a year in New Zealand due to consuming poor quality drinking water.  You absolutely do need to go a further step. 

MR GEDYE: 

Mr Cunis?

MR CUNIS:

I would say they can't afford not to do this.  I was fortunate enough to be in WEFTEC in New Orleans last year and spoke to a number of people who when I said I was from New Zealand said, “Oh, you’ve just had a water quality outbreak,” and I pointed out that Havelock North was a very small part of New Zealand.  The rest of the world does not see New Zealand, you know, it's “all of New Zealand” and the damage to our reputation was significant.  I believe just as the GP in small-town New Zealand is of a certain standard, why can't our customers expect that the water they all get is safe?

MR GEDYE: 

Mr Rabbitts?

MR RABBITTS:

It is very hard to add very much to that.  I think the risks are too high for us not to do these things.  We can look at the system as it is and we can see the impact we’ve had and it isn't good enough.  It has to get better.  We all have to get better and I think that includes small supplies in New Zealand. 

Mr Gedye:

Would you say the same thing about Punakaiki which has perhaps 270 consumers?

Mr Rabbitts:

I must admit I don’t know Punakaiki very well at all.

Mr Gedye:

But I'm told some 500,000 international visit it every year?

Mr Rabbitts:

Especially Punakaiki then, yeah there's lots of towns like that where you could say the, you know, the trouble people come into the big cities and our big cities are our gateways through and we clip the ticket and then we send them down to these small communities that the gateways to our – the reason why they come to New Zealand Milford Sound, Te Anau, you know, is the gateway there and I don’t know much about Te Anau’s water supply and I don’t want to…  But it has 2000 people and 4000 hotel beds so I don’t know how they can possibly afford the infrastructure that they need.  So they have – it has to – something has to change in the way we enable these people, these small communities to comply but they do need to comply.

Mr Gedye:

Dr Deere?

Dr Deere:

I think one of the things that I've found very interesting in this Inquiry is Justice Stevens keeps find powers that exist that aren't being used that are already there and I think a lot of the good practices that we’re talking about are also often informally already present.  So I think all we’re talking about really is using those existing powers and formalising those good practices.  There may be some additional powers required but by and large we’re not talking about a huge change, we’re simply talking about doing what should have already really be being done and so I think there could be some overstatement and overstretching of the implied costs and implications.  I think by and large it's not as onerous as people are implying.  I've seen some of the Hansard records from the first and second readings of the Drinking Water Standards New Zealand and the sorts of opposition that was being put to the Drinking Water Standards New Zealand, ridiculous claims being made about the cost that would be, would rain down upon us were just ridiculous and I think let's be bald and sensible and recognise we’re not talking about big significant cost changes, we’re talking about just formalising good practices and putting in place the right – and using correctly the powers that already exist and just getting on with it and I don’t think you’ll get much opposition from the boots on the ground operators either, I think they want professionalization, they want better standards, they want recognition, they are the ones getting pushed back.  If there are good powers and support from the Ministry of Health and district health boards they won't get pushed back and these improvements can be made with relative ease, I think we don’t need to overstate or exaggerate the change we’re talking about.

Mr Gedye:
Mr Graham you will probably also recall the nature and degree of opposition mainly based on costs to the 2007 amendment.  Do you have any sympathy for water suppliers who would say “please don’t add any more cost or burden on us”?

Mr graham: 

My response to them is simply this.  The evidence overwhelmingly tells us that we haven't achieved our goal with what we’ve done so far and that unless we are brave enough to make some quite significant changes we’re going to have another disaster and next time it could be your water supply and I just know from my experience across New Zealand that there's a surprising number of disasters that could happen and I look at Havelock North and that was a problem that was – could have happened at any time in the last 30 years and there's a number of water suppliers that are like still.  So in response to them if they say that we are too small and don’t have the resources et cetera I would say simply you need to be part of a larger organisation that does have those resources and can do that and you need to be better regulated.  The last thing I’d say is that over the course of the last I have – when I meet water suppliers, water supply managers and supervisors I talk to them about what might be the outcomes of the Inquiry and overwhelming, to my surprise actually when I've talked to people who manage or supervise small water supplies and I say would it help to be a part of a larger organisation, they all agree with me that that would be desirable and I haven't had anybody say that that wouldn’t be desirable.

MR GEDYE:
Mr Cunis, is it better to work in Water Care or in Waikikamukau Water Supply?

JUSTICE STEVENS:
They can probably afford the odd consultant.

MR CUNIS:
I'll choose my words very very carefully here and I think I'm unashamedly proud of the work I've done at Water Care in the last 20 years and the team that I've built but I think that’s the difference that we've done and I read the, with much interest, the Auckland Regional Public Health Service submission into this Inquiry and it commented on what we did post-integration when the 
super city was formed and we inherited some fairly poor facilities, particularly in the ex Franklin area and the previous operators had tried to propose that those bores were secure and use that as their justification for not doing upgrades.  Thankfully those sources were chlorinated because we did get a positive E. coli on the raw water, never on the treated water, and we subsequently installed UV dosing because we weren't prepared to take the risk.  Having said that, that was done with my internal forces, with my own engineers that I've developed and that operate the systems, so it was done at very very low cost and I look around small town New Zealand and I hate to say this but I believe they are getting a disservice from a large number of the consulting and contracting industries who are taking significant money from them, that if they invested into their own staff, they would get far more value.  So –

MR GEDYE:
Perhaps adding staff?

MR CUNIS:

Adding staff and so I don’t believe, this may be a bit of a surprise, and I’ve made this clear, there are benefits for working in a bigger water utility.  We have more resources.  We have access to the likes of Dr Fricker.  Having said that, there is nothing stopping a small utility, and I have seen some of the smaller utilities in New Zealand have done as good a job as Water Care has done through investing in their own people.  I look at Mr Wilson up there and in fact some of the staff that he's sent out into the wider world have been absolutely fantastic and New Plymouth has often been considered one of the goal-setters in our industry so it's not impossible for small town operators to do what we have done.  So hopefully that’s answered your question.

MR GEDYE:
Yes, thank you.  

MR WILSON:
I would point out that 70,000, which is the New Plymouth supply, is a lot larger than most of the ones in New Zealand and so, yes.

MR GEDYE:
Well, we won't stray back into the debate about a dedicated water entity but that was very useful, thank you, Mr Cunis.  Can I ask the Panel briefly, what do you say about the IPENZ submission that they could do training and that we could leverage off their current competent system and that that might save cost.  What do you all say about riding on the back of the IPENZ system and using that?  Mr Graham?

MR GRAHAM:
I disagreed with it.

MR GEDYE:
Reason?

MR GRAHAM:
First up, it's very engineer-based and I think that water supply uses engineers and engineers are very important but they're not the only expertise that we need to be brought to the industry, is the first thing and the second thing, I think that it needs to be independent from one group and I think it needs to be, I think it's a function of a regulator.

MR GEDYE:
Thank you.  Dr Deere, you may not be able to comment but if you can, please do?

DR DEERE:
My comment would be that there's, I have seen similar systems such as in Queensland, that often the registered professional engineer of Queensland or an RPEC has assigned things off.  I take Mr Graham’s point that there are 
many non-engineering professionals involved but it's better than nothing and engineers tend to be a conservative bunch and generally don’t sign things off unless they are confident.  They may refer to a third party expert if they're not an expert in that field and then make the signatory role, even if it's not their personal expertise, informed by third parties, so I would prefer it to be, as you say, a regulatory role but in the absence of that, if there's any existing system that can be used in the short-term, then by all means take advantage of it.

MR GEDYE:
Just by the way, what do you think of the requirement in the Drinking Water Standards that says that borehead inspections must be carried out by a, I think it says “competent and experienced” doesn’t say “engineer.”

MR WILSON:

“Recognised expert.”

MR GEDYE: 

“Recognised expert.”  What do you think of a competence level expressed in those vague and general terms?

DR DEERE:

I think it makes logical sense what has been stated.  The difficulty is, it is not something that has a certification in and of itself, so we’re currently struggling with this in re-writing the Australian Drinking Water Guidelines. We are looking at what is the requirement to avoid treatment on a borehead or a bore water supply and we simply couldn't find an existing standards that we could refer to explicitly and, as you say, a vague statement about a competent person is not adequate and because we couldn't find anything to refer to we simply said it has to be signed off, as Mr Graham was implying, by the regulator who then makes that decision, otherwise it is too vague.  In some areas, there are defined competencies you can refer to and defined standards, even plumbing for instance you can say a certified plumber must sign this off, but for what you’ve described there as a wellhead or borehead, that’s too vague and if 
there were a certificate system for wellhead, borehead inspectors we could refer to it, but there wasn’t one.  So I wouldn't make those kind of vague recommendations in Guidelines or Standards.  They are not – the principle is well-intended, but they are not very helpful.

MR GEDYE: 

Thank you.  Mr Rabbitts, is IPENZ the answer?

MR RABBITTS:

No.  I agree with Mr Graham about there being many more people than just engineers involved in water supply and to limit it to, the signoff to engineers – I mean, some of the basic decisions you make right at the beginning of the job might be involving environmental science or they might involve engineering or they might involve economics and if we’re just asking – we don’t normally get that signed off.  What we’re talking – what IPENZ seem to be talking about is designs of treatment plants and there is an element of that, but I also have an issue with that, in that if you said to me, “Well, you’re a water supply engineer.”  I say, “No, I’m a treatment plant designer, I know very little about reticulation and networks, I have a load of people who know a lot about that, but I don’t personally.”  So how that certification would work, I think needs a lot of thought and I don’t think it's something that could be done quickly and I don’t think it's a vehicle that we should use without a lot of thought on how it's gonna be applied. 

MR GEDYE: 

Mr Cunis, IPENZ?

MR CUNIS:

As someone who has asked repeatedly for IPENZ to introduce a public health engineering category over a number of years, they are not the answer.  They may be part of the solution, but I'm with the other panellists that there are too many different types of engineers and scientists and other professionals that just using IPENZ would not give us the outcome we desire.

MR GEDYE: 

Do you have anything to add, Dr Fricker?

DR FRICKER:

Just clearly not IPENZ for all the reasons that we have just heard.  I, however, don’t think it's a regulators role either.  The regulator might be involved in specifying what should be in the content of any training and to what level people should be trained, but it's – I don’t see it as a regulatory role and particularly in New Zealand I don’t see it as a regulatory role because you just don’t have the people in the Ministry that could do that training.

MR GEDYE: 

Thank you.  I think I will conclude with this topic.  How can we achieve a new training standard?  Can I ask you to start, Mr Cunis, because I’m right aren’t I that you drafted a white paper, a comprehensive white paper which could be a template for a training system and I think Water New Zealand has now taken that up from you and modified it somewhat, could you just talk to that a little?  What did you put together and how would you see that ending up as an operative scheme?  And the matter I want to ask you particularly about is when you’ve got 40 or 50 main suppliers all having their own views on content, how do you get that resolved into a final document?

MR CUNIS:

So it was more than just a training documentation, it was a certification scheme which had the three components being qualifications, experience and continued professional development for the three levels: operator, supervisor and manager.  I will answer the last question first.  We don’t ask rugby players what the rules should be and I think there is a danger here that we will go out to the industry and say, “What do you want, industry?”  And a lot of industry will say, “Well, what we’ve got because that’s what we’ve got in our industry.”  Unfortunately, I think those times are past and it's time to be bold and actually say, “What do we need going into the future” and that’s what we have tried to 
replicate here.  I look at all the other systems we have within water care so within my Dam Safety Assurance Programme it's required I have to have a certain type of engineer overseeing that programme, a recognised engineer, that’s actually in the Building Act as well.  It makes it very easy for me when people leave and I go the Chief Executive on the board and say “this is what we need running our system” so that’s why we’ve done that.  How this could work going forward, I think once you set the content then it's up to setting an agency to then basically audit and make sure the water supplies, you know, demonstrate compliance against it and until such a time we should be advising our customers that some of the people working at our industry may not be licensed or fully competent and so there if at times of high risk, ie, heavy rainfall, post-earthquakes or whether a risk to the water supply we may need additional staff to come in and operate.  I see how this could be done is Drinking Water Standards has many, many sections but it has no sections on operator competence and certification so I think it could go under there quite comfortably with any review of Drinking Water Standards.

Mr Gedye:

What is the state of your paper could Government now take that up and make it mandatory without too much more work and time?

Mr Cunis:

I can only really speak on behalf of Water Care and what I'm doing is that this is what we’re working towards and I believe I'm within probably six months to a year of getting every role fully compliant with this.  I believe this is – reflects international best practice, I believe it's consistent with the way that industry is going particularly post-events such as Walkerton where the Inquiry came out and said we need far better training and competence and certification of our staff so this, I believe where the industry should be heading and it's where Water Care will be aiming for and is almost there.

Mr Gedye:

And was it proposed that your white paper become a voluntary scheme for industry pending anything Government might decide?

Mr Cunis:

Again from a Water Care perspective this is what we’re doing, from a Water New Zealand perspective I know there's been significant feedback on the content where some of the water suppliers are challenging the need.  I think we’ve got to look at this with a fairly balanced view and saying “do we really want some people out of high school with one or two years’ experience being responsible for the delivery of the most basic human service” and I suspect in this day and age you need a registered electrician to change a light switch in your house, we seem to think that this a very easy thing to do, it's not, it's complex and the fact that I'm on a panel with two people with PhDs you talk about water science tells us how complex this can be.  I think we need smarter people and more competent people in our industry.

Mr Gedye:

How long have you been the development and making of that white paper?

Mr Cunis:

We formalised it this year but I can say for the last 12 years this is what we’ve been working towards.  When I inherited water supply I had blue collar managers that had worked their way up through the ranks.  I can now say I've got degree qualified managers whether they be chemical, civil or scientists.  Almost all have finished their diploma in water treatment and one question that came up earlier was about the usefulness of the diploma.  Unfortunately our universities and the engineering schools do not offer strands in water treatment so we send our engineers and managers that are in the operational roles to do their diploma to get some specific job knowledge so there is a value in that as well at this point in time.  So this has been a journey for 10 years for me.

Justice Stevens:
Mr Gedye before we hear from the rest of the panel could you invite Ms Atkins on behalf of Water New Zealand just to help us where it's got to and how ready it is and how long it would take.

Ms aitkens:

Yes.

Justice Stevens:

We want to see some progress here.

Ms aitkens:

Yes so as Mr Cunis has explained there has been – obviously there's been some feedback on the paper before we sought to include it in the Inquiry bundle, we wanted to just at least let the members know that it was out there and it was about to be out there in the public arena and he's quite right.  The feedback varies from being very supportive, obviously at the Water Care end of the scale, right through to, you know, being very concerned and it comes back to that issue of cost.  Water New Zealand’s position, so the Board of Water New Zealand’s position, is it has to happen and in terms of how quickly that can be done, there is sort of other factors involved in bringing a certification scheme into play.  Water Care are going to do it, they're going to make it mandatory for their organisation but they're going to do it voluntarily.  It's not being mandated by anybody else.  And there's a funding stream, so there's a few issues around those sorts of things.  The implementation, so I think on the whole, with the exception of some of those negative comments, on the whole, it has to happen.  The industry largely accepts it has to happen.  The actual details in the White Paper or the certification scheme are largely agreed.  Where it becomes a little bit difficult is the implementation side of the business and the funding for that because there's no, quite frankly, there's no pot of money really that’s readily available that we could look to to deliver so that’s –

JUSTICE STEVENS:
Well, that probably is something that you might want to take up with the Ministry.

MS ATKIN:
That’s exactly right.  So that’s –

JUSTICE STEVENS:
The Director-General seemed open to that.

MS ATKIN:
So that’s exactly where the project’s at at the moment.  Okay, given that we're going to do it, how do we actually?

JUSTICE STEVENS:
Have the feedback comments been finalised yet?

MS ATKIN:
On the paper?

JUSTICE STEVENS:
Yes.

MS ATKIN:
We don’t intend, what we were really doing was seeking industry views and giving them an opportunity to make comment on it but the Board of Water New Zealand have resolved that that is where they want our executive team, where they want the executive team to be focusing their energy and now we've just got to find a way of delivery.

JUSTICE STEVENS:
Making it happen.

MS ATKIN:
Yeah.

JUSTICE STEVENS:
Thank you.  That is extremely helpful.

MR GEDYE:
Could I ask through you, Sir, Ms Atkins as well, was the Ministry of Health asked to comment and did it?

MS ATKINS:
The Ministry of Health, John, sorry.  Was the Ministry of Health asked to comment on the certification scheme?  Not specifically, no.

JUSTICE STEVENS:
Might be time to broaden the consultation given the need to move things forward and the willingness and the receptiveness that appears to exist for that?

MS ATKINS:
Yes.

MR GEDYE:
Mr Rabbitts, do you wish to make any comment on the draft paper for proposed operator certification scheme?

MR RABBITTS:
I think I don’t want to make too many comments on that.  I don’t want to get into the detail of it.  I think in principle we need something there and this is appears to me to be a reasonable starting point and, well, I say starting point, I think it's a long way past the starting point.  I think it's well developed and I think we need to just, there's possibly a couple of tweaks we need to make but I don’t think it's significant.

MR GEDYE:
So would you support taking up that document, working it over in a short timeframe and then making it mandatory?

MR RABBITTS:
Yes.

MR GEDYE:
Dr Deere, any comment?

DR DEERE:
I've not read the paper so I should be careful what I state.  What I will say is that, as Mr Graham I think has implied, the boots on the ground operators really want professional status.  They want certified training.  The barrier to them getting training is that they are not readily released from their very important jobs to go for training, the budgets aren't available to support them, so I think if it's not some form of mandatory requirement, so good utilities will send their staff and the poor ones that need it the most will not and so I think there'll be no opposition from the boots on the ground operators but they will not get the training unless they are required to have it.  That’s my only concern.  Who should require that is a separate matter but I think it should be required.

MR GEDYE:
Thank you.  Mr Graham, your comments on the White Paper?

MR GRAHAM:
I think the White Paper has some really good information in it and some really good ideas.  I do think there's a lot more work to do on it though.  I think it has a level of complexity that’s not workable for smaller water suppliers and I think the details of it haven't been agreed.  I also would note that the water industry operations group has been working on ideas around certification for quite some time.  They don’t appear to have got that far and I think there's been some frustration around that.  So I think that with a bit of work and a lot of consultation and input from others, this paper could be worked into something that is useful and could be implemented relatively quickly.  What I would say is that we need to make sure that it works for everybody, at the moment what I see is a certification scheme that would suit a large organisation like Water Care but really wouldn't suit smaller water suppliers and if it's going to be voluntary they simply won't sign up to it if it's too onerous and so then the success of it is questionable.  So yeah I think it could work through to something in the short-term no problem but what I would say is that in the longer term we need to look at, and before we had a certification scheme that was mandatory, we need to look at a certification scheme in the context of a wider training, certification, licensing setup to make sure that all parts of it are complimentary and integrated and so, yeah, it could be changed for short-term but in the longer term we really need a lot more work.  

Justice Stevens:

Just on that, so what you’re really drawing attention to is the long-term as opposed to the short-term?

Mr graham: 

Yes.

Justice Stevens:

And Ms Atkins if and to the extent that in the next few weeks there is further consultation on the document, further agreed inputs we would be grateful to receive those tweaks, changes, additions, simplifications, whatever where Water New Zealand gets to and we would request that it be made available by no later than the 22nd of September?

Ms aitkens:

Yes we can do that, we certainly do intend, we had a very short time period so the consultation because of this timeframe the consultation just needs to be widened as Mr Graham said.

Justice Stevens:

Yes and I mean if Mr Graham’s picking up information from around the traps well talk to him and others.

Ms aitkens:

Yes, no, no he's involved as well thank you.  

Justice Stevens:

All right it's energy and action that we’re looking for, all right?

Ms aitkens:

Yes.

Mr Gedye:

Finally Dr Fricker would you like to say anything about the white paper?

Dr Fricker:

Just very briefly.  It is, of course, by necessity, complex and designed for a large organisation because it's based on a large organisation and what’s required there.  But I have studied that document along with others that – certification schemes around the world and my view is that virtually all the components that are required are in that document.  They may need to be modified in format some ways for smaller organisations but the requirements are in there.  

Mr Gedye:

That concludes my question Your Honour.

Justice Stevens:

Thank you Mr Gedye.  Ms Casey?

Ms Casey:

Nothing from me thank you.

Justice Stevens:

Ms Ridder?

Ms Ridder:

No nothing thank you Sir.

Justice Stevens:

Mr Matheson?

Mr Matheson:

No thank you Sir. 
Justice Stevens:

Ms Arapere?

Ms arapere:

No thank you Sir.

Justice Stevens:

And Ms Atkins?

Ms aitkens:

No nothing from me Sir thank you.

Justice Stevens:

Very well.  Well it remains for me to thank you Mr Gedye for the way in which you have conducted the orchestra this morning, well done, and to congratulate the orchestra for the very valuable contributions that you have each made.  Not just the written materials but the contributions that you’ve all made to what is a really important topic and my hope is that the momentum for development of a template is not lost.  So on that note we will adjourn for 15 minutes and resume with the Chief Executive giving evidence.

Inquiry ADJOURNS:
10.50 am

Inquiry RESUMES:
11.11 am

MR GEDYE CALLS

james palmer (SWORN)

MR GEDYE ADDRESSES MR PALMER:
Q. Good morning, Mr Palmer.

A. Good morning.

Q. I just want to ask you a few questions to update the position we heard from you in June.  Firstly, concerning the joint working group, and the joint governance committee, what stage has that reached from your point of view?

A. The joint governance committee has been endorsed by the Hawke’s Bay Regional Council and the Hastings District Council.  Central Hawkes Bay District Council are presently going through processes at Napier City and Wairoa District Council.  I have two counsellors, one from Napier and one from Hastings, that have been nominated to the committee and the terms of reference have been endorsed.  I would note that those terms of reference will probably undergo a little more refinement as the five Councils reconcile their expectations, if you like, and there will be a process after the joint committee first convenes to finalise those terms of reference.  The joint working group continues with its work and one of the key elements of its work from a Regional Council perspective going forward is its role in supporting the tank plan change process which is presently underway to revise the Rules and the Regional Resource Management Plan around drinking water source protection in particular and we see the joint working group as the appropriate body to provide advice to the collaborative process around the more technical elements of managing source protection.  So from my perspective, both entities are making 
progress and I see that broadly on track and aligning with the expectations I had when I last spoke with you.

Q. With regard to the joint governance committee, it sounds like there's no show-stoppers, no red lights that you can see and that that should now progress through to an agreed terms of reference?

A. That’s correct.

Q. I don’t think you mentioned the DHB in that.  Have they looked at the terms of reference?

A. Yes, they have been involved with the development of the terms of reference and it is the terms of reference themselves are making their way to the board of the DHB, I believe either this month or next, and it is an expectation that there will be two governance board members of the DHB that will be appointed to the joint working committee.

Q. So in terms of where things now sit today, do you see this two-tier system with a governing committee and then the working group, the JWG, being effective and durable?

A. I do.  I think like all new institutions, there will be a period of, hopefully not trial and error but certainly some development around practice.  I think the work that has been going on very intensively between the Regional Council, the Hastings District Council and the DHB will need to be understood and explored by the other Councils in the region who haven't been subject to such an intense programme of collective work, so there will be some development work, if you like, I think for the governors to get up to speed with what we've all learnt an awful lot more about in the last 12 months.  So I don’t see a gap, if that’s implied in your question.  I think we've got all the key entities at the same table at governance and operational level.  We have the chief executives sitting in between that and while chief executives are not participating directly as members of the joint working group, and will be in an advisory capacity to the joint committee, the collective chief executives do meet regularly and in an informal way and in a structured way as well on an ongoing basis to talk about our collaboration in a broader range of matters.  So I think we've got all the tiers broadly covered and I think 
we've got a good foundation for ensuring that the technical group has got a place to go to for resolving issues that may arise and we also now have the ability for the technical folk to be given guidance and direction around priorities from governors.

Q. I wondered whether the joint working group was withering on the vine because only four people turned up at the last meeting and there wasn’t even a quorum.  Is there any problem or issue with the JWG?

A. Certainly not from my perception.  The work that we are doing under the auspices of the group continues at pace, particularly the science investigations around the resource, the planning work I referred to previously.  I think it's possibly just a feature of winter.  Maybe illness and people going to warmer climates for a break, and certainly I know the chair of the joint working group has had a couple of weeks overseas as well, so it may just be a timing question.  I have no information to suggest that there is any problem, if you like, with respect to –

Q. So there's no slackening off of the Regional Council’s commitment to the JWG?

A. Certainly not.

JUSTICE STEVENS ADDRESSES MR PALMER:
Q. I think the point you make about bringing the new members up to speed is really important.  One of those is Napier.

A. Yes.

Q. So that, given the matters of concern that we have heard here, is obviously really important.

A. Understood.

Q. And I guess it is how do you educate them and make them feel part of the group so that they buy-in to its goals, is really the key is it not?

A. Yes, and, look, I would add, Your Honour, that I think that that’s precisely why this joint committee is so important because in the absence of that, having the governors of the Napier City Council on a very different page to the governors of the Hastings District Council who have obviously been through quite a different experience, would have 
been an impediment to a regional joined-up approach and I think would have laid the foundations to divergent practice and we possibly have some of that before us today.  So it will be really important for bringing everyone together and so I think the committee members from the other Councils will go through a very rapid phase of learning as they get the advice that comes through from the joint working group about the many matters that we are working on and I think it will be a bit of an eye‑opener.

Q. Yes, and I think that leads on to my second question, and that is, how do we ensure or does the group ensure that the momentum is not lost?

A. Yes, so –

Q. And we do not want another disaster to galvanise it and if this Inquiry has done nothing else, it has demonstrated the very real risks that the industry is facing.

A. Yes.  Look, I'd give two answers to that, the first of which is the ongoing monitoring and reporting is obviously intensified so the level of monitoring of the resource and its supply has increased both at Napier City and Hastings District Council.  So there will be a flow of information coming through that I think will provoke vigilance as required.  The other thing which I am anticipating as a consequence of this Inquiry, is that there will be significant changes to policy, probably legislation and national guidance and national practice.  Now, that will need to be implemented and what I imagine will be a real focus for that

Joint Committee will be the work programme that will undoubtedly flow into next year and the year beyond.  That will provide significant impetus and I think particularly for the limited resource between the councils that quickly council laws and staff will see the benefit of sharing thinking, sharing expertise and working collaboratively to undertake the implementation of the reforms because it will be quite burden on all of us, I expect.

JUSTICE STEVENS:

Thank you. 

MR GEDYE: 

Do you have any view on whether the Ministry of Health should participate more fully or directly in the JWG?

MR PALMER:
Look, I think what we have occurring right now in this region has illuminated a range of issues which have not had perhaps due attention nationally in recent years.  I think we are developing practice.  We, certainly the Regional Council, are developing new knowledge this very day about the nature of the resource which will have applicability more widely.  So it think as policy development is being undertaken within Central Government, you have got a living experiment or a laboratory if you like of evolving practice and I would have thought that there is significant benefit for central Government to be well-sited on what is happening here and learning from it and also in an iterative way working with us around the nature of future reform and future management arrangements.

MR GEDYE: 

I suppose at the least the JWG could issue reports and copy the MoH in on its workings.  Would you see any issue with that?

MR PALMER:

Certainly not at all and that may well be just given MoH’s limited resources and national coverage that may be the most efficient way of doing that, although it may well be that at least in this initial period of working through what we’ve experienced, what we’re putting in place in response, that having a physical presence to hear the conversations, hear the nature of the issues being grappled with, may be a richer way of them researching the issue, if you like, than simply receiving reports.

JUSTICE STEVENS:

There is nothing to stop the Joint Working Group inviting them along to a specific discussion about, for example and I am sure we will come to it in a minute, the white paper, that really excellent white paper was produced.

MR PALMER:

Correct, yes.

JUSTICE STEVENS:

I mean, it just seems to the panel that that’s really valuable work and if the Ministry knew about it then maybe that might encourage them to show leadership in sharing the model.

MR PALMER:

Yes, yes.

JUSTICE STEVENS:

Sharing the learnings, shearing the methodologies with other Joint Working Groups and we know that there is at least one in another part of – in Canterbury that formed without direction from this Inquiry.

MR PALMER:

Right.

JUSTICE STEVENS:

And hopefully it and taking a step back, encouraging the Ministry to lead the way in terms of trying to galvanise the smaller councils and areas to work together.

MR PALMER:

Yes.

JUSTICE STEVENS:

Yes.

MR PALMER:

Well, look, from my perspective –

JUSTICE STEVENS:

Because it can be done, can't it?

MR PALMER:

- there’s an open invitation, but look, if it would be helpful for us to be more proactive in inviting the Ministry in, I'm more than happy to take away from today that as an action arising and, look, I’d also note that obviously the Ministry for the Environment is undertaking a review of the National Environmental Standard and many of the issues that the Joint Working Group are dealing with are resource management-related, so I think this would equally apply to the Ministry for the Environment.  I note that they do have a representative here today.

JUSTICE STEVENS:

Yes and that, I mean, it is really pleasing.  Yes, thank you.  Mr Gedye. 

MR GEDYE: 

All right, with regard to the white paper, Mr Palmer, as His Honour has said, it is looking very good.  This deals, doesn't it, with two principal issues: one is the sharing of information, the other is aquifer research.  Dealing with sharing of information, as I read the paper, there has been a lot of very valuable scoping and defining work, where do you see this white paper going from here on the information sharing and is it going to move into output and systems?

MR PALMER:

Yes, so look I think the thing that’s missing at the moment is the systematisation and the structure around that information sharing.  I think one of the things that the Joint Working Group can usefully recommend to the Joint Committee of Councils and the DHB in the near future are a formal set of 
protocols and processes around information sharing that get agreed by all parties and that be codified and therefore as the inevitable change occurs within organisations, people come and go, that there are established processes and they remain very much locked in stone but also evaluated over time and modified as need be.  There are some new sources of information arising in this space on a periodic basis and I think it's important that whatever we put in place also does evolve as new information arises.

Mr Gedye:

Presumably the most important axis of information sharing are the regional council, the district council and the DHB, but do you see this wider joint group now opening up the possibility of more extensive information sharing right from Central Hawke's Bay right through to Wairoa?

Mr Palmer:

Look absolutely and I think given our regional responsibilities it would be helpful to take a regional view from a regional council perspective and that that information be consolidated.  I mean I think there's, again there's benefit in sharing what is going on so that if an issue is being managed in Central Hawke's Bay and one of those could be, for example, high nitrate levels in groundwater that the wider region is cited on those because they may be emerging or future issues in other parts of the region rather than us dealing with those very much between Central Hawke's Bay to or the regional council and the DHB, it is done collectively.

Mr Gedye:

Are you happy with the way the information sharing part of the white paper is tracking and what do you see as the timeframe from here?

Mr Palmer:

I am, look the thing I, like everyone else I suspect, you know, would like to see what other management arrangements that are being put in place, that is a priority.  Certainly out initial intention had been to have those recommendations in place and articulated through the white paper by the end of this year so that’s the sort of timetable we’re looking to.  It will be important to have the joint committee established and able to receive advice and make decisions on that and I see all of that being able to be done by Christmas.

Mr Gedye:

Turning to the aquifer matters, that seemed a little less advanced to me.  Where do you see that going and what sort of output do you expect from it?

Mr Palmer:

I think one of the reasons why it's not as detailed in the paper is that it's very live, there is a very large body of work which is ongoing daily at the moment and is undoubtedly the single biggest preoccupation n of the science functions of the regional council at present.  That work, I would remind the Inquiry, was initiated well before this event and is very much part of the water reform process that we’re going through and we’re learning every day and we have just recently received a draft of the GNS water ageing study that had been done and communicated prior to the Havelock North event which is more of a comprehensive look at water ageing across the Heretaunga zone.  What that water ageing information has told us is that the current model that we have built at vast expense, several million dollars being invested in this and we’re running on a network of supercomputers, has the aquifer divided into 100 metre by 100 metre square cells.  Now the water ageing information that’s just come available to us is indicating that water is actually moving through the paleochannels, the underwater rivers underneath the Heretaunga Plains at a faster rate than anybody previously appreciated.  The consequence of that is that the model is not set up to run water moving across more than one cell in a day but the water ageing information is suggesting that in some places we have water moving up to 200 metres in a single day across the plains.  So there is work going on right now to rewrite some of the code around the model to ensure that we can operate it at faster velocity, if you like, to model how water is moving.  The other piece of development that we have had from GNS is an offer to collaborate around a piece of sensing equipment that we can put on the underside of a helicopter and fly the entire aquifer and get an underground visualisation of those paleochannels, build that back into the model and that will give us a very fine scale information about where water is moving at what velocity and the information is suggesting that it can be very different only a couple of hundred metres spatially apart and so a well in a particular location could be experiencing quite different characteristics to one at a quite close proximity.  This changes quite fundamentally the scale, the fine-scale nature of management going forward.  Both the modelling exercise that we’re doing is cutting-edge, we believe, actually probably anywhere in the southern hemisphere in terms of the amount of data being used and the detail of the model and this new sensing technology is very cutting-edge as well, so we’re looking to prioritise that as part of our science investment over the next 12 months.  So I think what we’re going to see and this is the detail which is quite fast-moving and it isn't included in the white paper is that over the next one to two years our entire understanding of the aquifer, our ability manage it, will be quite transformed.  Now this is a significant investment, but it is important given the fundamental nature of this resource to this community.  

MR WILSON:

Could I summarise that by saying that you are now discovering that the aquifer is far more heterogeneous than was previously thought to be the case?

MR PALMER:

That’s absolutely correct and I think it is probably fair to say that as well-drillers have taken cores across the plains over the last 100 years that has been suspected, but we have had no way of really mapping it and understanding what it means and I think this is quite fundamental to the question of obviously treatment and the location of drinking water bores and I guess it also calls into question the water aging methodology as a way of understanding security of the bore.  I think it's quite exciting in terms of what these tools enable us to do going forward, but we still have some more work to do before we can really understand that in real time. 

MR WILSON:

And it's not likely to be unique to Hawke's Bay?

MR PALMER:

That’s quite correct and I suspect that the ground that we’re breaking in terms of the science we are doing here will have applicability in other parts.  Certainly where we have high rates of erosion in the mountains and we have very dynamic alluvial flood plains that are not an aquifer in terms of an underground lake that is very stable and static as happens in other parts, indeed in the Ruataniwha basin in the southern part of Hawke's Bay we do have an aquifer of that nature which is quite distinct.  We have something quite different here and again I don’t think the National Standards and the policy settings up until now have really been able to accommodate this variance in the nature of aquifer resources. 

MR GEDYE: 

Can I ask you about – I’m so sorry.

JUSTICE STEVENS:

Just before you do, just picking up on Mr Wilson’s point about application to other parts of New Zealand and one of our terms of reference is the significance of what happened in Havelock North in Hawke's Bay to other parts of New Zealand and one of the issues that is going to arise quite quickly I suspect is how and when this information, the scientific advances, can be shared with your other regional councils?

MR PALMER:

Well, we’re certainly talking over the next year or so, so we are running our model of the aquifer, three-dimensional model, with a couple of million data points this very day so that is something and we’ve set it up so it's open source, we’re making it available to anybody that wants to interrogate the data and so we’re very, very happy to share that and we do have a high degree of collaboration in the regional council sector because everyone is dealing with similar issues.

JUSTICE STEVENS:

I understand that and what might be – we have to report by the 8th of December and obviously we will be wanting to ensure that Stage 2 report is as up-to-date as possible, so if we were to give you a date of the 30th of September to get any further interim report that the Regional Council felt might be worthwhile for reporting purposes, could you through Mr Matheson do that?

MR PALMER:

Most certainly.  I think the finalisation of the GNS water aging report, which is at, you know, is at a more broader whole of resource scale as opposed to the more discrete studies that have been done for the Hastings District Council, would be a really useful addition to your overall picture of how water management is occurring today and going forward here.  So very happy to do that.

JUSTICE STEVENS:
That is much appreciated.  

MR GEDYE: 
Mr Palmer, just to finish the question of the White Paper, further work is going to be done on it.  What happens then?  Is it going to become a Green Paper or is it going to be published or where to from there?

MR PALMER:
So, look, I anticipate that there will be a work programme arising from it.  Whether that needs to be in the form of a Green Paper or just laid out in a work programme, I not sighted on that.  That will be a question for the joint working group itself to work through and to recommend through to the joint committee.  Look, I think there's huge value in the, well, the joint committee will be, because it's constituted under the Local Government Act and is 
effectively a committee of Council, will be conducting its business in public, its agendas and papers which will flow from the joint working group, including the work programme that it will be working on, will be made publically available.  The Regional Council has agreed to be the administering body for that joint committee and we presently live-stream our Council committees publically so that they're recorded on video and also members of the public can watch them remotely as well, which is something we find quite effective for transparency, as well uploading obviously all the papers on the Internet.  So I see this whole area of work being made very transparent and open for the people of Hawke’s Bay to view going forward.
MR GEDYE:
Can I ask you about a particular aspect of aquifer investigation, which sounds like a lot lower level than this comprehensive programme, which is SPZs, source protection zones or whatever you want to label them as.  Now, can I just check with you the state of play regarding the Brookvale Road area, the Hastings District Council has now advised as part of its strategy an intent to close down BV3 and to move out Brookvale Road.  Am I right that that means that no one sees any benefit in carrying out SPZ work around Brookvale Road now?

MR PALMER:
The slight caveat on that is that the most recent information I have from the Hastings District Council, and I stand to be corrected on this, is that the intent is to re-consent Brookvale 3 for a short period so it may be available as backup, if you like.  There is a discussion yet to occur around the nature of that consent and the work that would need to underpin it.  Our starting position, as articulated in a recent letter from our chair to the Mayor of the Hastings District Council, is that as a Council, we are concerned about the nature of that aquifer system there and its suitability for drinking water supply and therefore if there is going to be a continued use of it, we would want the risks around that well understood and evaluated and I think we've come a long way, obviously, in the last 12 months with understanding those.  So what 
further work needs to occur would very much depend on the nature of the consent being sought and whether ultimately that is sought and that is the nature of the conversation that is going on at a technical level between ourselves at the moment.

MR GEDYE:
Can I switch then to SPZs around other bores and the science and methodology of SPZs generally, such as might be applied in Napier for example, what's happening there?  Is the Regional Council part of SPZ work?

MR PALMER:
Yes.  So the SPZ work is part of the body of work that I am anticipating the joint working group will advise the tank plan change about.  Our mechanism for establishing SPZs is the Regional Resource Management Plan.  We don’t have a statutory mechanism to control activities beyond that in terms of how that flows through resource consents and what have you, so that’s the primary focus of that work.  What I expect we will have to do just by the nature of the timing issues that we have around the finalisation of the tank plan change and the further science work I was referring to before is make some default provisions in the plan that would be likely precautionary in nature around implementing the NES with respect to the surrounding environment of those municipal supplies and they will have to either be reviewed in the fullness of time when the NES is further developed or the science is completed that may give us the ability to manage more specifically site by site or that the plan will have provisions to switch through to and I do understand that is the practice in Canterbury at the moment where there are essentially default provisions around source protection but the ability and the plan to modify those where new information enables either the area to be enlargened or to be reduced or the nature of the activities in the – that are regulated to change over time.  Certainly it would be our desire to have a plan which is more flexible and adaptive in nature to new information coming forward.

Mr Gedye:

Are you swapping information about SPZs with Canterbury?

Mr Palmer:

The joint working group is, has been looking at Canterbury and I'm not familiar with the detail of that.

Mr Gedye:

Have you seen the recent drinking water strategy approved by the Hastings District Council?

Mr Palmer:

I haven't seen it myself, I am aware of its existence, the Chief Executive of Hastings District Council contacted me over a week ago seeking an audience with our council to come and present it and we are presently facilitating that next month at our environment and services committee which I think’s an excellent initiative and it gives us the opportunity for the regional councillors in totality, not just our two nominees on the joint committee to see and discuss in an iterative way the plans of the Hastings District Council.

Mr Gedye:

One aspect of that strategy is to take more water from Eastbourne, does the regional council have any view on that or has that not yet been looked at by the regional…

Mr Palmer:

Look that’s a matter that will require some assessment, I know that the Eastbourne bore is subject to the water modelling, it is a significant take and its impact on the surrounding environment including how it may or may not induce contaminant transport from the surrounding environment is part of that science work that’s going on now.  I think the good thing is is that as changes proposed in the management of the network, if you like, we are getting ourselves over this present period to a stronger position to have a resource consenting process should this require a modification to their consent is based on much better information than obviously we had in 2008 during the Brookvale consenting process.

Mr Gedye:

Your Honour I have no further questions of Mr Palmer.

Justice Stevens:

Dr Poutasi?

Dr poutasi:

No thank you.

Justice Stevens:

Mr Wilson?

Mr Wilson:

No.

Justice Stevens:
Ms Casey?

Ms Casey:

Nothing from me thank you.

Justice Stevens:

Ms Ridder?

Ms Ridder:

Nothing Sir.

Justice Stevens:

Ms Arapere?

Ms arapere:

No questions Sir.

Justice Stevens:

And nothing from you Mr Matheson?

Mr Matheson:

No thank you Sir.

Justice Stevens:

Thank you very much for coming, we really appreciate it and also I did want to acknowledge the fact that you made your – the author of the white paper available to give that priority because that has been helpful to our work and I suspect it's brought the forward the expectation in term of timing regarding both workstreams both information and aquifer research and it's actually quite exciting to hear the progress that’s been made so well done.  

Mr Gedye:

Thank you Mr Palmer, I call Dr Jones.

Nicholas jones (sworn)

Mr Gedye: 

Good morning Dr Jones.

Dr Jones:

Good morning.  

Mr Gedye:

I want to ask you the same questions about the joint working group and the joint governance committee.  From the DHB’s point of view how is that going and do you have any comments on current status of it and where you think it's going?

DR JONES:

I concur with Mr Palmer that the JWG is progressing well and in relation to the commitment of the members I think it is still very strong.  Where we have made less progress as has been noted is in the investigation of aquifer matters and we have heard this morning about some excellent progress on investigations.  The other matter where I think we have probably not made as much progress as I would like to have seen would be around the provisions for the inclusion in the TANK plan change and obviously that will be a priority for us.  

MR GEDYE: 

Do you expect any issues or difficulty with the DHB Board agreeing to the Joint Governance terms of reference?

DR JONES:

I don’t anticipate any problem with that.

MR GEDYE: 

Do you have any view on whether the Ministry of Health should participate more fully in the Joint – or participate at all in the Joint Working Group and how that might take place?

DR JONES:

Well, as was noted in the white paper, some of the information sharing work we anticipate will need collaboration with Ministry system administrators and I think there would be some advantage in having some direct participation in that regard.  The other area I think probably where it would be helpful to involve Central Government is around the appropriate response to the concerns raised by myself about self-supplies and as the provisions that govern what should be done when the self-supply doesn’t have a potable water source, the domain of the MBIE, it might be that the Ministry could facilitate some discussion around those issues.  

MR GEDYE: 

“MB” being “MBIE,” yes, for the transcriber.

DR JONES:
Yes.

MR GEDYE: 
Okay, can I ask you about –

MR WILSON:

Sorry, just for clarification.

MR GEDYE: 

Yes.

MR WILSON:

Dr Jones, the Ministry of Business Innovation and Employment are the key agency because of the Building Act?

DR JONES:

I think so, yes.

JUSTICE STEVENS:

And before you leave the topic, Mr Gedye.  I recall that the DHB or it may be the Joint Working Group wrote to the Ministry inviting attendance?

DR JONES:

That’s correct.

JUSTICE STEVENS:

Yes.  And I am also aware that the response was negative?

DR JONES:

That’s certainly true, I think.  The Ministry’s response at that time was that it didn't see that attendance was necessary. 

JUSTICE STEVENS:

Right.

DR JONES:

And you know, I am sure we will be happy to re-visit that question.

JUSTICE STEVENS:

All right, the question for us then is how do we make it happen?  Or how do you make it happen and in this new “can-do” framework that we’re operating under?

DR JONES:

Well, I was very encouraged by the positive response of the Director-General yesterday so I would anticipate that perhaps there might be a different response now to such an invitation.

JUSTICE STEVENS:

Because you have pointed out and indeed the information that we’ve learned from Mr Palmer that there are important matters in respect of which (a) it's necessary for the Ministry officials to be aware of.

DR JONES:

Yes.

JUSTICE STEVENS:

Because if and to the extent that they are good initiatives, well then maybe they should be promoting them to other parts of New Zealand. 

DR JONES:

I agree.

JUSTICE STEVENS:

And if they’re not here and don’t understand what is going on and the benefits and what information needs to be shared, well then you’re not in a position to undertake the leadership role that is so vitally required.

DR JONES:

I would agree.

JUSTICE STEVENS:

So will you either through the DHB or perhaps through the Joint Working Group open some further correspondence with I think probably Dr McElnay might be the right person?

DR JONES:

I am happy to do so.  I think I probably in my role here as representing Dr Snee probably take some discussion with him and would see how he would like to, yeah.

JUSTICE STEVENS:

Of course, but I mean, the initiative needs to be taken and maintained. 

DR JONES:

Absolutely.

JUSTICE STEVENS:
Thank you.

MR GEDYE:
Thank you, Sir.  

JUSTICE STEVENS:
You can refer them to the transcript of today if necessary.

MR GEDYE:
And yesterday.

JUSTICE STEVENS:
And yesterday.

MR GEDYE: 
Talking of Dr Snee, he wrote to the Director-General about clarifying and perhaps adjusting the accountability of Drinking Water Assessors didn’t he?

DR JONES:
Yes.

MR GEDYE:
And there was an exchange of correspondence which as far as I can see has finished with one from the Ministry of Health which hasn’t resolved the matter, is that correct?

DR JONES:
I think that is correct.

MR GEDYE:
Well, where do you see that issue going?  Is there further dialogue to be had?  Do you believe it needs to be resolved?

DR JONES:
Again, I was very encouraged by the discussion yesterday and the commitment I thought the Director-General gave to make sure that those issues are resolved and I would anticipate we will be moving into further discussion.

MR GEDYE:
So for clarity, what is it that Dr Snee was proposing in terms of DWA accountability?

DR JONES:
I think he was mainly concerned about there being a very clear accountability to himself as the CEO of the District Health Board for the performance of his staff and a sense that perhaps the stage 1 had uncovered a weakness in that and so I don’t think he had a fixed view of how that should be remedied but an intention that it needed to be done.

MR GEDYE:
Was he aiming that rather than having two masters, a DWA would for almost all purposes have only one master and that that be the DHB?

DR JONES:
That would certainly be one option and of course we have also heard some evidence about alternative arrangements where a DWA might be in fact employed by another agency.

MR GEDYE:
A water regulator?

DR JONES:
Indeed.  

MR GEDYE:
That’s coming.

JUSTICE STEVENS:
Well, that is up to the Panel.

MR GEDYE:
That may be coming.

JUSTICE STEVENS:
It may be coming.

MR GEDYE:
Well, would it be your view the DHB should take that issue further and press on it further and try and resolve it?

DR JONES:
That’s our intention.

JUSTICE STEVENS:
Because if a regulator is coming, it is going to take time.

DR JONES:
Yes, indeed, and I gather there has already been some discussion around potential changes to contract for example that might be helpful.

MR GEDYE: 
Did you take on board what Mr Wood said, that it did have real difficulties for a DWA serving two masters?

DR JONES:
Yes, and of course Mr Wood is operating in more than one DHB so there are even more complexities for him.

MR GEDYE:
Yes.  All right.  With regard to compliance and enforcement, I assume you would have heard or followed most of the debate and evidence about that recently, is that right? And is s it your view that as a medical officer of health, 
that you could be looking more freely and receptively at compliance orders where necessary in today’s conditions?

DR JONES:
Yes.

MR GEDYE:
As a medical officer of health, are you keen to do whatever you can to eliminate the crosses in the annual report in this region?

DR JONES:
Yes.

MR GEDYE:
Do you have a clear understanding of the Ministry of Health policy on enforcement today or not?

DR JONES:
I think the evidence you’ve heard makes it clear that the enforcement policy is not clear as of today.  One of the things we have agreed in internally to do is to establish our own enforcement policy so that how we handle any matters that are escalated to us by a DWA but it will be very helpful to have guidance from the Ministry on the enforcement policy it now wishes to pursue.

MR GEDYE:
But you'd accept, wouldn't you, that under the Health Act, you, as medical officer of health have the statutory power?

DR JONES:
Yes, that is correct.  That is correct.  I do need to note that in terms of an enforcement action or a compliance order being effective, and unable to be challenged in Court for example, it would be important that it is deemed to be 
aligned with national policy because I can anticipate that such action taken by medical officer of health might be overruled if the Ministry were not supportive of it.

MR GEDYE:
Yes, thank you.  I've no further questions.

JUSTICE STEVENS:
Dr Poutasi, did you have any questions of Dr Jones?

DR POUTASI:
No, I am just intuiting from your last comment that the sooner a universal New Zealand-wide “policy” statement of how implementation is expected to occur, would be really helpful to you.

DR JONES:
Absolutely, yeah.

MR WILSON:
Just a couple of comments, going back to the question of self-suppliers, Dr Jones.  Notwithstanding the comment about responsibility sitting with MBIE, local authorities do have powers under the Building Act to take action where unsanitary conditions exist and of course so do you?

DR JONES:
Yes.

JUSTICE STEVENS: 
And just picking up on Dr Poutasi’s point, at the end of the day, the statutory discretions around enforcement live with you?

DR JONES:
With yself and the other designated officers, yes.

JUSTICE STEVENS:
Absolutely.  

DR JONES:
Yes

JUSTICE STEVENS:
And I think that is important not to forget.

DR JONES:
Absolutely, I'd agree.

JUSTICE STEVENS:
Because if there is dithering at a national level and you have got a disaster about to unfold in your area, the fact that there is no national policy is not much help to you?

DR JONES:
No.

JUSTICE STEVENS:
And really, your statutory powers may need to be exercised?

DR JONES:
Absolutely.  I don’t think that would be a reason not to act.

JUSTICE STEVENS:
Good.

DR JONES:
Happy to agree with that.  I do think though that I have to be, well, we as statutory officers have to be cognisant of ensuring that our actions are fully justifiable and will stand up to scrutiny.

JUSTICE STEVENS:
Now, Ms Casey, any questions for Dr Jones?

MS CASEY:
No, thank you.

JUSTICE STEVENS:
Mr Matheson?

MR MATHESON:
No, thank you.

JUSTICE STEVENS:
And, Ms Arapere?

MS ARAPERE:
No questions, thank you, Sir.

JUSTICE STEVENS:
And Ms Ridder?

MS RIDDER: 

No, thank you, Sir.

JUSTICE STEVENS:
Thank you.  Thank you very much for coming, Dr Jones.  I know you are representing Dr Snee, who could not come, but we appreciate the fact that you were able to come along and bring us up to date with the matters that you have discussed.

DR JONES:
Thank you, Sir.

JUSTICE STEVENS:
And hopefully this will be the last time we have to hear evidence from you.

DR JONES:
And can I just add my gratitude to you and the Panel and to all the team here.  I think New Zealand has been very well served.

JUSTICE STEVENS:
Thank you.

MR GEDYE:
Thank you, Dr Jones.  I call Mr McLeod.

MR GEDYE CALLS

ross mcleod (SWORN)

MR GEDYE ADDRESSES MR MCLEOD:
Q. Good morning, Mr McLeod.

A. Good morning.

Q. Could you please tell us from your perspective where the joint governance committee process is sitting and how it's tracking?

A. I agree with what you've heard from Mr Palmer and Dr Jones, the terms of reference and the initiative to set up the joint governance committee have been approved by my Council and we're just waiting for that to go through the remaining bodies that have to consider that.  I think it's tracking well.  I don’t see any show-stoppers or red lights, as was asked before, and I think it will be a very valuable initiative to provide transparency and oversight to the work of the joint working group.

JUSTICE STEVENS ADDRESSES MR MCLEOD:
Q. Do you think that the fact that you have created of your own initiative, joint initiative, a governance group will help maintain the momentum of the work of the joint working group?

A. Yes.  I think that was one of the initial drivers for the initiative to have a joint governance committee.  It provides oversight, a reporting framework and that transparency of what's happening and the work that’s being done.

MR GEDYE ADDRESSES MR MCLEOD:
Q. On the joint working group do you support the idea that the Ministry of Health should be further invited and that ways should be considered to get the participation of the Ministry of Health?

A. Yes, yes.  I think we’ve heard through the week that there are a number of areas where that would be beneficial and to that extent I would certainly welcome that involvement and support further discussions.  I know that yesterday there was some informal discussions between officials from the Ministry and from here in Hawke's Bay around approaches and ways that might be facilitated so I'm optimistic about that as, along with wh

A. t Dr Jones said.

Q. And is it your view that the very low attendance at last month’s joint working group meeting was just a happen stance based on that the particular people in that month and not on any waning of interest?

A. Absolutely, I know there were a number of illnesses and I also know that the joint working group met subsequent to that to look at the white paper and there was full attendance I understand so I certainly don’t detect any waning of interest whatsoever or commitment.

Q. With regard to the white paper are you happy with progress with that document?

A. Yes I think I am happy with progress with that document.  I think particularly and you’ve heard it put very succinctly by Mr Palmer that particularly around the aquifer matters there are, you know, emerging 
information all the time, it's quite a complex subject that we’re gaining understanding of every week and that will continue to emerge over time in terms of new information coming through, joining together further information that different parties are developing and I know that we have had done for us quite a bit of work on source protection zones.  That work, the discussions are just starting between our people and the regional council staff about joining that together with the work that Mr Palmer described and commented on so there's a lot more to do then and the white paper provides a framework for that.  I think in terms of your question before about what that leads to, from our perspective we’re certainly looking for action recommendations that lead into work programmes that develop our knowledge to allow us to make better decisions, yeah.

Q. When you say, “We are doing work on the SPZ,” is that the district council or the joint working group?

A. It's the district council with a view to providing it to the joint working group.  Obviously there's been some division of labour but it certainly, it's work that we need for our water strategy and it's also work that is useful for the collective understanding of how we approach that first barrier protection issues collectively.  

Q. Picking up this strategy issue, can I ask you about some aspects of that?

A. Yes.

Q. Am I right the district council’s now resolved to close down Brookvale 3 and all bores in Brookvale Road as soon as that’s practicable?

A. Correct.  I think we are advancing with the work to try and implement the strategy in terms of alternate supplies and resilience connections between the Hastings located bore sources across to Havelock.  There is the potential that that will not be completed in time for the 1918/’19 summer peak demand period so our intention is to try and have Brookvale 3 as a back up only if that is not completed.  We have Brookvale 3 already consented for this coming summer but the intention 
is to close Brookvale 3 and 1 and 2 are already in the process of decommissioning.

Mr Wilson:
Mr McLeod I was intrigued that you thought that it would be problematic to lay what is actually a relatively short trunk water main within 12 months, where do you see the problems in that or the potential problems?

MR McLEOD:
Well I think we’ve got to get the mains laid but we have also, part of that is find – getting consented a new water source so that is part of the new strategy.  We think it is achievable to do it but we also did not want a community without water so we have put in place a backup plan.

Mr Gedye: 

The district council has known, hasn’t it, probably since 2008 that it would need to find a new water source?

MR McLEOD:
I think we have had a strategy since 2012 which was predicated on potentially not needing to find a new water source so it was not, it was certainly known that the reliance on Brookvale would diminish and would have to diminish but the information that we understood at the time was that some flow from Brookvale would be, continue to be available potentially, we had to work through a process with Ngāti Kahungunu on that.  But that with sort of the strategy of infrastructure capacity enhancement we would be able to provide for growth and water across the Havelock through the infrastructure strategy that we had adopted.  Obviously that has changed now and we have now targeted again a new water source.  

MR GEDYE:
Well you did drill an exploratory bore close to Brookvale 3 in 2015 didn’t you?

MR McLEOD:
Correct.

MR GEDYE:
But that’s of no assistance to the current endeavours?

MR McLEOD:
No we were looking for water at different layers of the aquifer that we thought may be productive and remove the stream depletion effects associated with Brookvale.  That did not produce for us viable water sources from different layers.

Justice Stevens:
Probably just as well now?

MR McLEOD:
Indeed the knowledge base has changed somewhat.

Mr Gedye: 

Was it fair to say the district council is still only at an exploratory stage in terms of finding a different – a new source?

MR McLEOD:
I think we are probably half way through the process I would say, we have an idea where we think it should be based on initial testing work but there is more testing work to be done to lock down their absolute location and the science around that so there's a significant amount of work done I'm advised but there's more work to do.

MR GEDYE:
Has all this been done in collaboration with the regional council?

MR McLEOD:
It is, we obviously have people working for us doing work but the discussions are taking place at office level and as Mr Palmer described we’re wanting to socialise that a broader and political level to make sure that there is full exchange of information and intentions between our organisations to the fullest extent possible.  

Justice Stevens: 
The point that might be made is that again as in many of these things that we’ve been dealing with there's a degree of urgency isn't there?

MR McLEOD:
There is absolutely, our aim is to not need Brookvale for the ‘18/’19 summer and certainly the science, I know that our technical staff have been, are in conversation and work with the science staff at the regional council.  Our consultants are involving bringing our technical and scientific expertise to it.  So there's a degree of work going on as we’re sitting here talking.

Mr Wilson: 
But Mr McLeod your strategy’s highly reliant upon you finding or drawing more water from the Eastbourne field?

MR McLEOD:
It's partly reliant on the Eastbourne field and I would make the point that the additional water we wish to draw from there is already consented capacity so…

MR WILSON:
Except that Mr Palmer has said this morning that the understanding of the effects of increased drawdown may result in that consent being pulled in perhaps?

MR McLEOD:
I'm not sure I took that from what he was saying but were certainly happy to have, open to having those discussions but we are talking about already consented capacity at Eastbourne that we're not currently utilising and then we're talking about new bore field broadly in the Taumoana location, which we know is a good location for drawing water.  There are water bottling plants operating from there.  There are other uses.  It's quite a broad area.  We're now in the process of pinpointing the location and we expect that to be a viable water source there.

MR GEDYE: 
Can we take it that for as long as you're drawing from Brookvale 3, that log 5 treatment will be applied as now?

MR McLEOD:
Absolutely.

MR GEDYE:
And am I right that all of the Hastings urban bores have recently been reclassified as non-secure?

MR McLEOD:
I would just need to check on that but we're certainly treating them as non-secure.

JUSTICE STEVENS: 

They are being managed as non-secure?

MR McLEOD:
They're being managed as not secure, yes.

JUSTICE STEVENS:
Irrespective of their –

MR McLEOD:
Irrespective of their –

JUSTICE STEVENS:
– classification?

MR McLEOD:
That doesn’t mean so much to us anymore.

JUSTICE STEVENS:
No.

MR McLEOD:
Yes.
MR GEDYE: 
And as far as you're concerned, and you're Council’s concerned, do you think it is necessary and prudent to keep managing them as non-secure for the foreseeable future?

MR McLEOD:
Yes.

MR GEDYE:
And is it your intention to continue chlorination on a long-term basis?

MR McLEOD:
Certainly from a operator perspective and a technical perspective, that is our strong preference.  It is, and that will be our advice to the Council.  Certainly until we have other treatment mechanisms in place, that will absolutely happen and then we will look at what, how the regulatory framework changes and we will present the picture to our community and our governors but for the foreseeable future, chlorination will stay in place.

MR WILSON: 
I think that is problematic to be perfectly frank and the reason I say that is that it is the one thing that is missing for me in your strategy and that is a decision about whether or not you will use chlorine as part of the strategy and the reason I say that is I do not know how it is possible to design a treatment plant unless you know whether or not you are going to have chlorine as a bacterious and virucide in your network because if you do not have it, you are going to have to have a considerably different configuration on your UV.  Similarly, I do not how you can plan to manage your network, your distribution system, without knowing whether or not you are or are not going to have a residual disinfectant.  From the a strategic point of view, I mean you may remember at the last hearing we were talking about putting pegs in the ground and you have clearly put some pegs in the ground now.  You have put your peg in the ground in respect of Brookvale Road.  You have put one in the ground in terms of the Wilson Bore and there is one other that I think from memory you have determined to do.  It strikes me that from understanding your investment profile, a decision needs to be made now as to what is going to be the long-term position in respect of chlorine and a residual disinfectant.  Now, they are not necessarily the same thing but they probably are in this particular water quality circumstance.  I suspect you are not in a position to answer that question because it is largely a technical question but I would suggest that you need to take it back to your team and ask them how on earth are they going to make their investment decisions or their investment recommendations, unless they know whether or not chlorine is going to be part of the picture?

MR McLEOD:
I think we have sort of thought through, the team has thought through a number of issues in developing the strategy and it has put a number of stakes in the ground and that is treatment across the network.  While there are things happening now that are in the work programme, other steps will follow and I think there, at a technical level, is a very strong recommendation that chlorine will be part of the system and will be maintained.  My governors have undertaken to have a discussion with the community about the issue of chlorination.  That will be a discussion that is framed by the outcomes from this Inquiry.  They’ve been quite clear about that.  It will be a discussion that is framed by whatever policy and regulatory changes are made in response to the findings of this Inquiry.  So that discussion will occur but from a technical point of view and from a risk management point of view of the staff of the Council, our advice will be fairly clear.

MR WILSON:
But it is going to be more than a matter of advice?  You are either going to have to follow it up by UV plants that have got effective transmission of room in the order of 12 megajoules or you are going to have to buy them in any event in the order of 40 megajoules.  Now, there is a huge difference in price between the two of those and unless your technical advisors understand what the option is, they will not be able to give you a sound recommendation.

JUSTICE STEVENS:  
Nor, it seems to me, looking at the big picture, will it be possible to adequately inform the people with whom your governance wants to consult.

MR McLEOD:
I think we will be able to inform our community about the implications of a change away from the technically recommended approach and the sorts of cost increases that Mr Wilson has just outlined will very much be a part of that.  I can't sit here and give you an answer different from the one I'm giving you.  We're aware of the points you're making very very much and we are working through a basis of ensuring we have a safe drinking water provision now and into the future and that investments are made that are the best investments.  There are still processes along the way to, and the democratic context to get us to that point but we're operating on the basis that the solution we come up with will be a technically and safety-wise a good solution.

MR WILSON: 
Look, I do not want to belabour the point but it is not only about cost.  It is also about risk.  Only this week there were minor power fluctuations in this part of Hastings that resulted in the water supply being interrupted for parts of the city.  Now, I understand that part of the reason was that is because you have got physical works undertaken and the linkage across to the northern (inaudible) is not as strong as it might be but every time the water supply goes off, your backflow risk goes through the roof.  Now, in this particular time, you have a residual disinfectant in your network and therefore if there were any backflow incidents, and at a personal level I would almost be prepared to guarantee there was one, at least one somewhere when that supply went down, there is a residual disinfectant in the network that will reduce that risk.  If it is not there, that is what I mean about it is not only in how you manage your treatment network, it also influences how you manage your reticulation, the distribution network as well.  My reaction is, you were lucky that you had chlorine in the network on Monday morning or Tuesday morning.  Monday morning I think it was, was it not, when the water supply went down.  So my concern is that some of these issues are not easy to articulate to a community that in many cases is in denial.

MR McLEOD:
I am not in any way diminishing or arguing with your concerns, Mr Wilson.

JUSTICE STEVENS: 
Thank you, and if I could just add, if Mr Wilson had not mentioned the question of risk, I would have because one of the clearest of clear takeouts from this Inquiry has been the nature of the risks, not just in Hastings and Havelock North but in many other places throughout New Zealand and how the community is informed about the reality of those and the magnitude of risk consequence if mistakes are made, is quite a difficult issue.

MR McLEOD:

I agree with you that there are – yes we are very aware of the risks and again I do not disagree with concerns that have been expressed.

JUSTICE STEVENS:
Thank you.  Mr Gedye?

MR GEDYE:
Mr McLeod can you confirm that the monitoring, which was recommended by the Inquiry in its last interim report, has been carried out?

MR McLEOD:
Yes I am advised that that is in place and in fact I think we are in excess of that in some respects.

MR GEDYE:
And will the District Council be able to carry, continue that monitoring as recommended?

MR McLEOD:
Yes, yes it will.  We certainly will be doing that.  Obviously there will be potential changes in our regime as new treatment facilities come online and we will be taking advice from Dr Deere and working to get the approval of the Drinking Water Assessors at all the many points in time that any change is made.

MR GEDYE:
You talk about changes in your regime.  I did want to ask you about change at a high level, a sort of helicopter view because while you have filed a useful report detailing many, many changes.  I wanted to put to you a more basic level of change.  Firstly do you accept that the very serious incident and everything that has been learned since has given rise to the need for fundamental change?

MR McLEOD:
Yes and I think in a number of ways we are pursuing fundamental change, both through the council’s strategy and investment approvement through the change programme that has followed on from the review report that I think you are referring to and the things that have already happened in terms of new inspection and maintenance regimes and the tracking of those – you know I have been and looked at the things to make sure they are being reported and being tracked and has a fundamentally different level of exposure and I think rather than talking about risks and the standard of care that has come to light through this Inquiry, those things are absolutely being focussed on and being operationalised.

MR GEDYE:
But just to test that.  What would you say to someone, perhaps a victim of the outbreak who said, Hastings District Council really just has the same structure for water supply, same team, same operations as it had in August 2016.  Has there been any fundamental change or if we look at your operation, are we seeing the same people doing the same things in the same way essentially as happened before the outbreak?

MR McLEOD:
No I think there has been change.  I would start from the approach that we sort of talked about before.  There is chlorination across the urban network, there is a treatment plant that has been installed at what was considered the highest risk area.

MR GEDYE:
I am really asking about management and personnel and systems and processes inside the Council?

MR McLEOD:
So we have – more people have been added and more resources been brought into the Council to add to what we do and to help us to do it differently.  We have – Dr Deere is an example.  Ms Price has joined us as a contracted, in effect water quality manager.  We have additional –

MR GEDYE:
Just tell us a bit about her.  

MR McLEOD:
Ms Price has worked on parts of her career for Sydney Water and has quite a focus on quality systems.  She is working for us, we bought her in to help the organisation in some of those quality issues in making sure our systems are operating in the things that are – we’ve got systems and processes in place to make sure the things that should be done get done.

MR GEDYE: 

Is that adding value?

MR MCLEOD:
Oh absolutely. 

MR GEDYE: 

You see that as an ongoing relationship then or is it just an interim emergency step?

MR MCLEOD:

No.  The substance of that role will be ongoing.  We have grabbed the resource in the short term, but we need to work out the longer term how that happens longer term, but certainly the substance of it will be ongoing.  We have added resource to the operations team and we have just signed up another very experienced water operations individual to join us, the name escapes me, but they have signed on the dotted line.

JUSTICE STEVENS:

To be employed?

MR MCLEOD:

To be employed, yes.  We’re bringing in also the first – we’re just working through the process – for finding a cadet to bring in to be trained and we’re going to bring in another cadet so we’re actually also growing people coming into the water operation space in the industry.  We’ve brought in significant technical resource in a consulting sense where we’ve needed it including Dr Deere, Dr Nokes is doing some work for us, Doctor – I mean, Mr Graham is assisting us with the change programme as an independent technical advisor, so absolutely we’ve got more resource, we’ve got different systems to make sure the things that were shortcomings while on, you know, the balance of probabilities we had a first layer of protection failure that caused the incident, we had some shortcomings of things that were quite clearly weren't up to that standard of the care and we are taking all of the steps we can both to protect from the things that did happen but also to make sure that the shortcomings are addressed.

MR GEDYE: 

Do you accept that your strategy should cover not only sources of water and treatment plants and so-on, but also the teams and systems and processes needed to deliver safe water?

MR MCLEOD:

Oh, absolutely.  That’s fundamental to the change programme that is underway.  

MR GEDYE: 

Do you see water supply as part of your core business, or is it constantly competing for finances and resources to all of Council’s activities?

MR MCLEOD:

No, it's fundamental to our core business, the Council has made that clear.  I have made that clear and the team is clearer than ever.  The Council has quite clearly said through the annual plan and preparation for the long-term plan that the community’s expectation, their expectation is water, safe drinking water, is the number one priority, full-stop.  

QUESTIONS FROM MR WILSON:

Q. Mr McLeod it is clear from your submission that you have identified some major capability gaps internally in your organisation that at this stage you have plugged with largely external agencies, although you have started recruiting internally.  You list some 24 independent consultants that are on a useful table that is in the middle of your submission and indeed in the words you refer to a further three, so there is 27 consulting parties that have been working through and yes which would clearly indicate a capacity gap in the organisation?

A. I think I would probably be a little bit careful categorising it like that because we certainly do and particularly for the new operating environment that is emerging, partly emerged and emerging, we recognise we do need to add capacity in the organisation and we’re doing that, but some of the things that we are doing are quite specialised and we would never have one of them ourselves.  We will use the best, most current people in the market to come in and provide what we need and if we need it on an ongoing basis all well and good, if we only need it at a period of time then that’s well and good as well.  We will review that and that’s part of the change programme is actually with this new environment what are we, you know, what do we need? We are adding resources at the moment because we know we need resources, but it will be – it is being done also on a considered basis and the Council is being quite clear that we will add the resource that we need. 

Q. Your neighbours in Napier are experiencing similar challenges, it would be fair to say?

A. I think yes, they’ve had some instances where the water quality has caused them to take steps that they hadn’t taken before, yes.

Q. Because the Crown in their paper have usefully bought to our attention section 14 of the Local Government Act which says and I quote, “That every local authority must actively seek to collaborate and co-operate with other local authorities to improve the effectiveness, efficiency with which it wishes to achieve its identified priorities and desired outcomes.”  Now I'm curious to know given that you’ve clearly identified a capacity gap that Napier is experiencing similar charges.  Is there a programme whereby you might address the very point you just made that some of these resources you wouldn't be able to hold in house at your scale but you might be able to hold in house collectively between the two of you.  Is there a programme of collaboration that is part of that change programme or to put it more simply are you looking at a Wellington water model?

A. We haven't had the detailed discussions on that with Napier yet, I have certainly been doing some exploration myself and Colin was good enough to give me quite a bit of his time a couple of weeks ago when I was in Wellington to explore how Wellington Water is working.

Q. By “Colin” you mean Colin Crampton?

A. Yes correct and we are working with Wellington Water quite closely at the officer level because they are also, one, because they’ve been very useful and helpful to us through the process of the last year –

Q. They're one of the 24 on your table?

A. Yes and they're also now experiencing some problems in the Hutt that are of a nature similar to what we’ve encountered here.  So that is undergoing.  There is exchange at the officer level with Napier in terms of the issues they're facing and how they relate to ours and there is the potential for further discussion on that model.  We’ve been doing some section 17A work together on a range of things so it is on the list to discuss further. 

Q. And you will no doubt, because you were here during, I observed you, you were here during the discussion earlier in the week about the unfortunate number of crosses that there are in the Hawke's Bay in the annual report on drinking water in terms of compliance as well?

A. Yes and I think there's a number of issues I guess, it's been a very informative week and I wish I could have been here for more of it but the fact that there's crosses at the moment that need to be eliminated and the fact that the Standards I think, the discussion around the adequacy of the Standards was very good.  I still don’t actually believe it myself but I was told earlier in the week that for the last year for the supply in Hastings because I think perhaps for other reasons as well but because of the laboratory issues that have been traversed extensively we were non-compliant in Hastings in terms of bacteriological transgressions but in the Havelock reticulation we were compliant even though contaminated aquifer water entered the network and made 5000 people sick so there's some issues there that need to be addressed as well but certainly I would like to see those crosses removed.  

Q. I think the point I'm making is that the bar is going to get higher and I'm not at all convinced that the existing capacity at an individual level is going to be enough. 

A. Well I guess from a Hastings District Council perspective there's probably a couple of things that we are open to exploring ways of doing that better but I can assure you that we will spend the resources necessary to ensure we have adequate capacity.  I think we are open to considering other models.  While we have the responsibility for ensuring safe drinking water every effort will go into making sure that we meet that responsibility.

Q. Just one last question for you Mr McLeod, how much of your time personally are you spending on the programme of change?

A. I am probably spending between a half a day and a day a week on it.

Q. And your second tier, the Mr Thews of this world?

A. Mr Thew is spending quite a lot of time on the programme of change but I would say he, on water in total and we’ve brought in extra resource to augment him, he's probably spending between 50 and 60% of his time on drinking water.

Q. No I was thinking more about his time on the programme of change?

A. I probably couldn’t answer that, it would be probably equal to mine but he's, yeah we have set things up so that he can spend, while we make sure things are right and fix what we need to fix and deal with the issues in the aquifer and our sourcing and our strategy we have made sure he has time available to do that.  

Justice Stevens to Mr Mcleod:
Q.  I understand the efforts that are being made Mr McLeod, but you can only get so many reports and so many consultants and at the end of the day management is about managing people?

A. Yes.

Q. It's actually quite simple, you’ve got to get the right people, ie, the suitably qualified people doing the right job and as the Chief Executive you have to choose the people, tell them or make sure they know what they're doing and then check up regularly to make sure they're doing it and that’s the bit that I'm not seeing in either the strategy or the other material that we have.  Now I'm not saying it's not going on but the problem is that that simple process, ie, how do I manage my people gets masked by resourcing, you know, and words like resourcing because resourcing can be money, it can be consultants, it can be individuals but at the end of the day it comes back to people?

A. Mhm.

Q. Do you agree with that?

A. Yes I do and I can assure you that that is happening, it's probably not as you say evident in a lot of the material we’ve been asked for or presented but that certainly is happening, there is a very strong focus on exactly what you refer to there.

Q. Because, you know, what was found in here pointed to quite a few failures and breaches but while not causative were to put it probably the best light on it, troubling?

A. Yes and those, the contents of that document have been explored at some length in our organisation and I don’t wish to talk about the details of that but they have been explored at length I can assure you.  

Q. Dr Poutasi did you have any questions?

Dr poutasi:

 No.

Justice Stevens:

Mr Gedye?

Mr Gedye:

I have no further questions.

Justice Stevens:

In that event I’ll start with you Ms Ridder.

Ms Ridder:

Nothing thank you Sir.

Justice Stevens:

Ms Arapere?

Ms arapere:

No questions thank you Sir.

Justice Stevens:

Mr Matheson?

Mr Matheson:

No thank you Sir.

Justice Stevens:

And it just remains, you don’t have anything to say or you do?

Ms Casey:

No thank you Sir.

Justice Stevens:

Very good, thank you very much Mr McLeod for coming along and joining the other Chief Executives, it's been very helpful to be updated and I think the big thing from the panel’s point of view is to emphasise the urgency of continuing and making sure that we don’t lose money.

Mr mcleod:

Thank you that is certainly our focus as well and I would also like to thank the panel and the team, particularly for some of the suggestions that have been made, the suggestion of Dr Deere is someone we might explore in that field who's been particularly helpful to us.

Justice Stevens:

Well if I might say on behalf of the panel he has been extremely helpful in a wider basis and we are hoping and we appreciated the fact that through your council you released him to do the wider work that’s been going on on the caucus and hopefully other work that might go on in other, I'm not sure about the plural of caucuses but further work that will be done.

Mr mcleod:

Certainly through you Sir we have, whilst we are very focused on fixing our own particular set of issues and trying to keep our heads down on that, we're also conscious that we are able to perhaps contribute to the wider set of lessons to be taken and Dr Deere is hopefully our contribution towards that.

JUSTICE STEVENS:
Thank you.  Very good.  Mr Gedye?

MR GEDYE:
Thank you, Sir.  Thank you, Mr McLeod.  It remains only in the programme I have in mind, Your Honour, that Ms Gilbert will present a report on the caucus and she and Ms Cuncannon are ready to do that now.  I’m not sure if you want to take a brief break or whether you just want to have them in.

JUSTICE STEVENS:
No, let us just, I have a message to say they will be ready from 12.30.  That time has passed so –

MR GEDYE:
Ms Cross has said they are ready now.

JUSTICE STEVENS:
Well, bring them in.  Great.  Get on with it.

MR GEDYE:
I don’t know if other counsel wanted an opportunity to ask Mr McLeod any questions.

JUSTICE STEVENS:
I offered that.  They have had it.  I went round the troops.

MR GEDYE:
Thank you.  I must be losing it.

JUSTICE STEVENS:
We will just take a moment to read it through, Mr Gedye, if you do not mind.  Now, Ms Gilbert, welcome back and might I also welcome back the other members of the caucus, except for Dr Fricker who had to disappear to get a plane.  So, Mr Barnes, welcome to you.  Ms Hofstra, nice to have you back again.  Dr Deere, likewise and Mr Rostron.  It is the first we have had the opportunity to greet you in person but, Ms Gilbert, would you like to just, we have it and have speed-read it in the time I have had available.  What I can say for the record is that counsel assisting has confirmed that Dr Fricker has sent an email confirming that he is in full agreement with the contents of the 
report of the sampling and monitoring caucus dated the 11th of August 2017.  So when appropriate, we will arrange for his signature to be appended to this document so it can be included as an appendix or an exhibit to our stage 2 report.  So, Ms Gilbert, before I extend our thanks from the Panel, do you want to just say something about it and present it because I think it deserves – you have worked commendably promptly and fast.  The product is first class and appreciated but what do you want to say?

MS GILBERT:
Would you like me to go through and read it or?

JUSTICE STEVENS:
No, no, no.  No, there is no need.  We can read and I am sure others will read it in due course.

MS GILBERT:
Right.  I think all I'd really like to say is to thank the members of the caucus.  Everyone worked together very collaboratively and collegially and we look forward to working together as we implement the recommendations from the report.

JUSTICE STEVENS:
Thank you.  Any other members of the caucus want to say anything?  

NO FURTHER COMMENT FROM CAUCUS MEMBERS

JUSTICE STEVENS:
Very well.  There was one other point that I had thought about.  There is obviously ongoing work to do and I note the final point that there will be further information coming forward from the Ministry of Health in its report to the Inquiry on Friday the 22nd of September.

MS GILBERT:
Yes, that’s correct.

JUSTICE STEVENS:
In the meantime, once Dr Fricker’s signature is appended to this document, is there any reason why this should not go up on the website?

MS GILBERT:
I can't think of any reason, Sir.

JUSTICE STEVENS:
Any objection for any other members of the caucus?  It is fully agreed.  It has been worked through with advice and with a lot of care and if it is on the website and if the Ministry, in terms of any communication with the industry, want to make use of it or refer to it, then you can refer to it as being on the website.  Yes, Ms Gilbert, there is one other matter that the Panel would like to address you on as a representative of the Ministry of Health.  Now, as part of the work programme that has emerged from this week, one of the real concerns surrounds the level of non-compliance and remember we discussed with the Director-General yesterday, one of the things that might be useful would be for either the Director-General or perhaps Dr McElnay to send a copy of the annual report for this year to each water supplier in New Zealand and ask that they draw their attention to the high level of non-compliance and ask for those that are crosses what is being done by their organisation, what steps are being undertaken to change the position?  Because that might help to give real momentum, because you will recall that we also discussed the possibility of corresponding with the Medical Officers of Health and the DWAs to follow up, but one simple step would be to – so it got out there, so that the water suppliers with crosses against their supply and some of them have had crosses for the last five years, it's not just recent – then you might point that out to them and then that would start the momentum for change.  Does that make sense?

MS GILBERT:
Yes, it does Sir. 

JUSTICE STEVENS:

Very well and maybe that is something that you could report both to the Director-General for us because we thought about it as we have been reflecting on the positive matters that came out of yesterday.  

MS GILBERT:

Very good.

JUSTICE STEVENS:

And also Dr McElnay. 

MS GILBERT:

Yes, I will do that Sir. 

JUSTICE STEVENS:

Great.  Very well, Mr Gedye anything else from you?

MR GEDYE: 

No, I was going to suggest on that last item that the letters also be copied to the DWAs.

JUSTICE STEVENS:

Oh, undoubtedly, I wasn’t excluding and the Medical Officers of Health for the relevant regions.

MR GEDYE: 

Yes.

JUSTICE STEVENS:

Yes, we just wanted the process to start now, yes.

MR GEDYE: 

No, thank you Sir, I have nothing else.

JUSTICE STEVENS:

No?  Well, in that case I would like specifically to thank this caucus because when we set up a caucus for the Science Caucus in Stage 1 it worked exceptionally well.  You have had to work faster and under more time pressure than did the Science Caucus, but the results are nonetheless impressive and we thank you for that.  I think to us what it shows is what can be done and that’s exciting.  So in wrapping up, what I wanted to do was to, on behalf of the Panel and the Inquiry generally, to acknowledge the respective contributions that have been made by all those that participated in the panels and discussions of the topics of the topics for Stage 2 this week.  Secondly, to thank all counsel including counsel assisting and counsel for the core participants who have been here for their respective involvements and the support that you have brought to the working this week, but there is much more that still needs to be done.  Pleasingly, the Inquiry has noted a significant increase in goodwill, engagement and collaboration between the interested parties and for example I only need to cite the work of the Science Caucus – the Sampling and Monitoring Caucus and what has been produced.  The Stage 1 report has demonstrated that there are a number of flaws and deficiencies in the present system for the supply of safe drinking water and changes are undoubtedly needed, but the Panel is impatient for progress.   So what would say is this.  To the extent that changes or improvements can be made without changes to the law, we would like to see these implemented without delay and it is pleasing that the experts who have been assisting the Inquiry, Drs Fricker, Dr Deere and Dr Nokes just to name a few, have indicated that they are willing and available to assist in the near future.  Any such improvements that can be secured will contribute to ensuring the safety of drinking water for all New Zealanders.  Action and urgency are required.  The risks of doing nothing are just too high to accept.  So on that note, Madam Registrar – yes, Ms Arapere?

MS ARAPERE:

My apologies Sir, I just did wish to raise one issue with you if I may?

JUSTICE STEVENS:

Yes.

MS ARAPERE:

Earlier in the week, Ms Butler was asking questions of a particular witness about the single entity proposal.

JUSTICE STEVENS:

Yes.

MS ARAPERE:

And whether it went to the matter of structural arrangements for Local Government and Sir, you suggested that that could be a matter for legal submission.  I am instructed to seek leave to file a submission Sir.  At this point, I would like to just preserve the Crown’s position to file a submission, I don’t have full instructions yet on whether we will file a submission.

JUSTICE STEVENS:

Is it going to really contribute to the positive, constructive new environment that we have been trying to encourage?  I would like you to think about that.

MS ARAPERE:

I will think about that Sir and I will take instructions.  

JUSTICE STEVENS:

I mean, look, by all means, I thought it had disappeared out the back door.  But and look, we read these, our terms of reference, every day and I know 
what our limits are, I get advice from Counsel Assisting, so we know what is excluded and we know what structure is, but we also know what the risks are and what changes need to be made.  So we will stick with our terms of reference. 

MS ARAPERE:

Yes Sir, thank you.  I was instructed to seek leave to file a short written submission if –

JUSTICE STEVENS:

Okay, well, by short what are you suggesting, two pages?

MS ARAPERE:

I did not have a word or page limit in mind Sir.

JUSTICE STEVENS:

Well, why don’t you take further instructions in the light of what I just said and see whether you really need to, feel that there is or your client feels that there is a need to.

MS ARAPERE:

Yes Sir.

JUSTICE STEVENS:

And if so then I will grant leave for you to present no more than two pages.

MS ARAPERE:

Thank you Sir, thank you very much. 

JUSTICE STEVENS:

The other point is that as Mr Wilson has reminded me, we are very conscious that the Crown has, that the Government has, announced the Three Waters Review.

MS ARAPERE:

Yes Sir.

JUSTICE STEVENS:

And I understand that – is it Mr Miller?

MS ARAPERE:

Mr Miller.

JUSTICE STEVENS:

A representative from DIA has been here this week.

MS ARAPERE:

Yes Sir in part of the week.

JUSTICE STEVENS:

And hopefully heard what has been going on and the things that we want to see achieved and the constructive and positive changes that need to be made.  So what we’re anxious to do is to stick within our terms of reference, but make as much progress as possible, particularly in the areas that don’t require statutory amendments.

MS ARAPERE:

Thank you very much Sir, that's understood.

JUSTICE STEVENS:

All right?  Does that cover it?

MS ARAPERE:

Yes.

JUSTICE STEVENS:

Very good, thank you Ms Butler and Ms Arapere.  Anything else from anyone else?  Mr Gedye?

MR GEDYE: 
No Sir, just to observe that we have had quite detailed submissions from the Crown on the structural issue, so I assume that there will be no need to repeat those. 

JUSTICE STEVENS:

No, absolutely.  Well, hopefully Ms Arapere got the message –

MS ARAPERE:

Certainly not sir, no intention to repeat anything that’s –

JUSTICE STEVENS:

- that we don’t think they’re necessary, but if your client thinks that they are, well go for it. 

MS ARAPERE:

Thank you Sir.

JUSTICE STEVENS:

The wonderful expression in the law that you don’t irritate the minds you seek to persuade.  All right?

MS ARAPERE:

Yes Sir and I know that expression.

JUSTICE STEVENS:

Take that back to them.

MS ARAPERE:

I will, thank you Sir. 

JUSTICE STEVENS:

All right.  Very good.  That brings this hearing to an end and Madam Registrar I would like to thank you too and Mr Cairncross for all your assistance and on that note we will adjourn the hearing.

INQUIRY ADJOURNS:
1.00 pm
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