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Mr Gedye:
May it please the Inquiry I have been asked to give submissions this morning on faults or failings.  I'd like to start with some preliminary submissions to explain the process a little better.  The terms of reference require the Inquiry to report on whether any person or organisation was at fault or failed to meet required standards.  In addition to those terms section 11(2) of the Inquiries Act specifically provides for enquiry into fault.  The submissions to be made by myself and Ms Cuncannon will not address the causative effect, if any, of any failings or faults.  The panel has yet to consider causation issues and the degree of proximity which would be appropriate in this case before ascribing a causal effect to any act or omission.  We accept that none of the faults or failings to be submitted had a direct or approximate or a substantial causative effect on the outbreak and the harm flowing from it.  However, it can be argued that some acts and omissions had a less proximate causal effect and it would be premature, in my submission, to exclude any causative effects ahead of receipt of submissions from the parties.  We submit that the panel would be assisted if the parties were to cover the issue of causation, if any, of any acts or omissions in their response submissions.  
We submit that causation is not required in order to consider failings.  It is important to note that the terms of reference provide for a wide and probing Inquiry into all aspects of the outbreak.  The terms of reference include references to whether relevant parties complied with obligations, the adequacy of steps taken by the parties which is a very wide concept, the adequacy of the management of drinking water supplies to Havelock North, again an extraordinarily wide topic and any other matter which the Inquiry believes may promote the safety of drinking water and/or prevent the recurrence of similar incidents.

Failure to meet required standards and the inadequacy of steps taken by parties need to be fully addressed in stage 1 in order to report on lessons for the future and ways to enhance the safety of drinking water in Havelock North and indeed throughout New Zealand which is the principal focus of stage 2.

The matter I want to emphasise is that we are making submissions this morning on matters which could be found to be faults or failings.  We have done this following a review of the evidence and the documents and these are submissions for consideration and assessment by the panel.  The panel will assess these submissions in light of the response submissions from all parties and also its own review of the evidence and documents.  I therefore want to stress that the matters which we are advancing are not findings by the Inquiry, they represent no more than contentions or assertions made by counsel assisting which may or may not be accepted after a full review of all of the available material.  

Our submissions will address faults, failures or inadequacies in a wide sense.  There is nothing technical about these expressions.  In some cases the acts or omissions may involve a failure to meet a requirement in the drinking water legal regimes such as the Health Act or the Drinking Water Standards of New Zealand.  In other cases they could represent a failure to meet a standard of care and given the public safety context we not that we have assessed conduct against a very high standard of care.  As well a failure allegation may be based upon inadequate management or a failure to meet best practice for a particular task or process.  Underlying all of these submissions is the proposition that improvements could be made for the future.  

Underlying all of these submissions is the proposition that improvements could be made for the future.  Following today’s submissions the panel has directed that written submissions and response be made by each party and that these should cover the causative effect, if any, which those parties submit applied.  In light of the above it's important that the parties, the media and the public appreciate that these present submissions should not be taken as findings and that rather they are just one step in the Inquiry process.

Justice Stevens: 

Now Mr Gedye the submission that you’ve just made as I understand it mirrors the written submission that you have provided to the Inquiry?
Mr Gedye:

Yes Sir that’s right.

Justice Stevens:

On the 14th, is that correct?

Mr Gedye:

That’s correct Sir.

Justice Stevens: 

And that is now up on the website?

Mr Gedye:

That’s correct also.

Justice Stevens: 

I think it's important that all persons who have been following the Inquiry closely appreciate the contents of this document so I'm drawing attention to it in addition to your repeating it orally today.  

Mr Gedye:

Thank you Sir.

Justice Stevens: 

So we appreciate that.  Now in terms of order of batting, so to speak, do you have any plan as to which party you’re going to deal with first?

Mr Gedye:

Yes I propose to start with the Regional Council for no other reason than that it suits travel and logistics to do that, none of the submissions addresses questions of priority of allegation or ranking.  I have submissions in respect of most of the core participants and it doesn't matter which order I make them in but I'm happy to start with the Regional Council to assist other counsel.  
Justice Stevens: 

Just let me check with Ms Chen.   Ms Chen I understand from a matter you raised with the panel last week that you have a commitment in Auckland this afternoon, is that correct?

Ms Chen:

Yes thank you Sir so I would be assisted if.

Justice Stevens: 

If that assists you, if Mr Gedye –

Ms Chen:

If my learned friend Mr Gedye could deal with HBRC first but only if it's not inconvenient, thank you.
Justice Stevens: 

Any other counsel have any objection, no.  Mr Gedye thank you yes.

Mr Casey:

I wish to raise a matter Sir.  My learned friend was kind enough to circulate in advance what he has just submitted to the panel and I have put in a submission or memorandum in response to that in which I have expressed objection to some aspects of my learned friend’s proposal and I have asked if the matter can be considered in advance of those submissions and I would appreciate the opportunity to address the panel on that matter.

Justice Stevens:

You’re referring obviously to the written submission that you –

Mr Casey:

That’s right.

Justice Stevens: 

– and which I also, as that too has been put on the website, is that right?

Mr Casey:

I am not sure it may well have been.

Justice Stevens: 

Mr Cairncross?

Mr Cairncross:

Yes it's on the website Sir.

Justice Stevens:

And have you seen the further submission?

Mr Casey:

I have yes Sir.

Justice Stevens: 

I mean we’re really talking relevance here aren't we?

MR CASEY:

Well, we’re talking relevance, but something more fundamental than that Sir and that is the question of the relationship between what my learned friend has referred to as fault and causation.

JUSTICE STEVENS:

Yes.

MR CASEY:

And in my respectful submission, he has put the cart before the horse.

JUSTICE STEVENS:

Yes.

MR CASEY:

Because the matter of fault means blame or responsibility for what occurred and in my respectful submission the terms of reference are clear that your task is to look into the causes, that is what happened and then who is to blame or who is at fault in relation to what happened.  Fault is not an abstract.  My learned friend is proposing to go into all the issues of fault without actually seeking to attribute that to any element of causation and that is where, in my submission, it is both wrong in terms of the terms of the reference of the Inquiry and is also unfair to the parties, particularly to my client, of course, and that is a manifestation or a continuation of the relative unfairness – I shouldn't use the word “unfairness” – but the way in which the – this, this developed and as you will recall it developed from a focus at the beginning of the Inquiry on the bore head entry theory.  Now, when the enquiry rose last week, I brought this matter up and I was given to understand from what I think my learned friend Mr Gedye said that there would not be any submissions needed on causation because he felt that there was enough about that already. 

JUSTICE STEVENS:

I don’t – did not interpret him to say that.  He, I think, was referring to perhaps himself not making any formal submissions on that issue.  It is not to preclude you or any other counsel dealing with issues of causation.

MR CASEY:

No, but just – but look, no, I’m not – 
JUSTICE STEVENS:

You can make submissions to your heart’s content. 

MR CASEY:

I understand that, but we are talking about blame and my learned friend – or fault – my learned friend uses the term “fault” repeatedly through his submissions.

JUSTICE STEVENS:

Yes.

MR CASEY:

As it appears in the terms of reference it is fault or blame for the outbreak and you cannot, with respect, deal with that in isolation from a consideration and if – and my learned friend should be submitting to you what the position is regarding the cause of the outbreak. 

JUSTICE STEVENS:

Well, I’m sure he will.

MR CASEY:

Well, he says he won't.

JUSTICE STEVENS:

I have no – no, I –

MR CASEY:

He says he won't, that’s the problem.

JUSTICE STEVENS:

Well, I anticipate that he might refer to factual matters that are relevant to any findings.  This isn't a Court case, Mr Casey. 

MR CASEY:

No, but it is a case that’s framed by the terms of reference.

JUSTICE STEVENS:

Of course it is.

MR CASEY:

And the terms of reference make it clear.

JUSTICE STEVENS:

But they’re very wide.

MR CASEY:

They are wide in some respects, but so far as fault it is what was the cause and who was to blame for the outbreak. 

JUSTICE STEVENS:

All right, in a sense, what you’re doing is you have repeated orally what is the gist of your memo, is that right?

MR CASEY:

I have sought to summarise, yes, I haven’t repeated everything.

JUSTICE STEVENS:

No, no, thank you.  Well, on that event, I am going to just adjourn for a period to confer with the Panel and then we will indicate how we would like to proceed.

MR CASEY:

Thank you Sir.

JUSTICE STEVENS:

Very good.

Inquiry ADJOURNS:
10.43 am
Inquiry RESUMES:
10.48 am

JUSTICE STEVENS:

Mr Casey, we have considered your memorandum dated the 12th of February 2017.  We have also considered your oral elaboration this morning.  We are proposing to invite counsel assisting to continue on the basis that all counsel will have an opportunity to address in their written submissions any aspect of fact, any aspect of the various matters that might be raised by Mr Gedye today and in addition any aspect of causation be it direct, indirect, lost opportunity or any cumulative effect model sometimes referred to as the “Swiss cheese model.”  I am referring to Professor (inaudible 10:50:18)’s article which you will be well aware of.  There is no limit, no restriction on any of the matters that counsel for the core participants can raise in their written submissions and in terms of reasons for directing that we proceed in the manner in which I have just outlined, the panel agrees with the approach to interpretation of the terms of reference and the other matters raised in the memorandum of counsel assisting dated the 14th of February and that is the direction of the Panel.  Mr Gedye.

MR GEDYE:

Sir.
JUSTICE STEVENS:

And the Panel would be very comfortable if you should wish to deal with the Regional Council first.

MR GEDYE:

Thank you Sir, I will do that.   There are 12 areas in which I will be submitting the Regional Council fell short of a required standard.  In each case I will make a submission as to what that failing was.  I will then follow that with what are effectively bullet points which will refer to some of the contents of the evidence and for the transcriber’s benefit I will refer to those with a number followed by NOE which is notes of evidence.  I will short-cut it that way because I will make repeated references.  I may also refer to some documents which I will refer to by their CB number, core bundle number.  So it's a short form of address which contains only bullet points to assist the parties to respond. 

The first failing which I submit is that the Regional Council failed to take effective steps to liaise with the Hastings District Council about aquifer issues.  The points I make to support this are as follows:

First, the District Council had three substantial intrusions into the aquifer in Brookvale Road with pumping occurring.  These represented a very obvious and direct risk for contaminant entry and required significant liaison with the District Council.  The Regional Council had a great deal of aquifer knowledge, it also had heavy science resources, see for example the SOE programme which in many respects was specifically related to DWSNZ Standards, although of course was not for a drinking water purpose and I am referring to NOE 475 and 476.  Former Regional Council officer Mr Lew accepted that liaison was very important, 410 NOE.

The Regional Council was in many ways the senior partner with the most resources and could have imparted much information to the District Council.  At the same time, the Regional Council lacked some knowledge about HDC’s infrastructure and operations.  As it turned out, there were poor relations between the two councils.  Mr Chapman, at 35 to 37 NOE spoke about poor relations and tensions between the parties, ill-feeling and that this undermined co-operation.  There is also evidence that the Regional Council over many years harboured ill-feeling towards HDC about consent issues, the depletion of the stream, failure to find a new water supply timeously and enforcement issues.  There is evidence that the Regional Council’s enforcement role interfered with its willingness to liaise, see Mr Lew at 414 NOE and there is also a submission that the Regional Council may have failed adequately to keep a separation between its enforcement arm and the arm which should have been liaising, see 416 NOE and also section 39 of the Local Government Act.  One example of this lack of liaison was in respect of Te Mata Mushrooms’ issues which arose in late 2015 to the Regional Council’s knowledge even though there was a raft of issues on which both councils were mutually interested there was no effective or substantial liaison.  And I refer in this regard to section 35 of the RMA which provides a duty on a Regional Council to gather information, monitor and keep records in connection with aquifer issues.  

The second failing, I submit, is that HBRC failed to educate itself adequately about aquifer contamination risks in the vicinity of Brookvale Road.  In 2008 at the consent assessment relating to HDC’s water permit application insufficient information was obtained specific to contamination risk.  Almost all of the information related to depletion effects on the stream.  Despite all of the infrastructure and the three major bore intrusions into the aquifer in Brookvale Road there was little consideration of them as contamination risks.  Regional Council relied only on standard condition 21 terms CB 164 is the key assessment document but also the attachments to Mr Lew’s evidence.  In addition the Regional Council overestimated the extent to which the aquifer was confined.  In addition the Regional Council failed to recognise the proliferation of bores in the catchment area as a risk and I would include in that their own test bore 10496 near to Brookvale 3.  The council did not have an adequate record of all bores in the catchment area, refer CB 65 and the Inkson email of 2002 which specifically adverted to this risk.  See also NOE 481, Mr Gordon’s evidence.  

Further the Regional Council failed to identify the risks arising from the proximity or possible proximity of livestock to the bore field, these bores being mere metres from paddocks and roadside drains.  Regional also failed to identify and provide for heavy rainfall as a contamination risk.  Further the Regional Council failed to realise the possible significance of E. coli in groundwater even if shallow in situations where this was found close to the bore field in Brookvale Road, refer NOE 492, 494.  The E. coli in the test bore should have put up a red flag but it didn’t.  In the evidence Regional Council witnesses consistently refer to a presence of minor contamination in the aquifer identified through the SOE monitoring process and regarded that as acceptable or normal.  In my submission that was a failure to have proper or better regard to the implications of E. coli when found in proximity to the bore field.  And in relation to that second submission I refer to sections 35 and 88 of the RMA being the legal responsibilities under that Act to gather information, monitor and keep records and under 88 to obtain sufficient information before the consent authority accepts a consent.  

My third submission of failing is a particular example of the previous one which is that the Regional Council failed in 2008, 2014 and 2015 when considering the District Council consent applications to identify aquifer risks from the known pond to Brookvale 1 connections.  I reference to the Mangateretere pond which is some 70 to 90 metres away from Brookvale bore 1.  

In respect of this submission I make the following points.  First, the Regional Council had ample material from which to realise it could be a losing stream or a losing pond in some circumstances and it should have realised that had it turned its mind properly to it.  At NOE 451 Mr Lew stressed that it was, in his words “absolute practice” to get full scientific input to, again his words “fully describe the effects in a consent assessment”.  In my submission, this consent assessment throughout has been somewhat mesmerised by the stream depletion effect and has failed to consider the contamination risk from the pond-Brookvale connection.  In my submission, there is important evidence in Mr Hugh’s brief of evidence dated 18 November 2016.  On this point, I refer to paras 36 to 41 and 59 to 64.  Mr Hughes, who was a Regional Council expert, clearly indicates the potential for a losing stream and he puts this as basic hydrology.  In my submission, those paragraphs show what should have been looked at in 2008 and subsequently.  

On this point, Mr Lew at NOE 363 and also 422 to 424 stated that there were some conjecture at the time, that is in 2008, about a possible losing connection.  Mr Lew emphasised at 445 that it was considered at the time; however, in my submission, it was not followed up and it cannot have been considered adequately.  It is reasonable to assume that the substance of Mr Hugh’s recent evidence would have been readily to the Regional Council had it followed up its conjecture and its consideration of a possible losing connection.  By “losing connection” I mean the ability or the possibility of water to flow from the pond through the aquifer over to Brookvale bore 1.
justice stevens:

Would that take into account, Mr Gedye, the cone of influence and items – hydrological matters such as that?

MR GEDYE:

Yes.  My submission is if the Regional Council hadn’t been focused so heavily and probably almost exclusively on the stream depletion effects, it should have realised that not only could water travel across to the bore but it could also be sucked into the bore or that the travel could be accelerated by pumping action. 

I note, in this regard, Mr Lew several times stressed the high level of technical knowledge and also external technical input available to a Regional Council in relation to hydrogeological matters, so I submit the Regional Council did have the resources and the basic knowledge with which to realise the possibility of a losing stream, this would have involved possible transfer of contaminants out of the open pond which should have been a matter of primary interest for the Regional Council.

In addition, the Regional Council knew of thinning of aquitard near the stream, see NOE 458, and as with the previous issue I refer to sections 35 and 88 of the RMA. 

The fourth submission as to failure involves a failure by the Regional Council to manage its resource properly and I base this upon the extent of open bores in the catchment area in the vicinity of Brookvale Road.  The Inquiry has heard evidence of numerous insecure abandoned bores reaching down into the aquifer.  This problem or issue was specifically flagged by Mr Inkson, the DWA, in a 2002 written complaint, CB 65, see also NOE 486.  The Regional Council, in my submission, failed in not auctioning that email more effectively and in not putting in place processes to locate and deal with insecure bores in the drinking water catchment.  The Regional Council should have done so as a matter of basic care and monitoring of its environment but in addition it had RRMP rules, such as rule 3 which specifically dealt with decommissioning discussed bores and bore sealing rules.  It appears that those rules weren't effectively engaged.  In October 2015 when the Brookvale 3 contamination incident occurred there was brief consideration of other bores by the Regional Council, see NOE 471, but it did not pursue these.  You will recall the evidence at 479 to about 488 where Mr Gordon accepted that the numerous open insecure bores in Mr Mananui’s photographs were shocking.  

The fifth submission relates to the October 2015 bore 3 E. coli contamination detection.  In my submission the following failings occurred by the Regional Council.  One, it failed to take this seriously enough.  Two, it failed to exercise its powers and three, it failed to disseminate information about the event internally.  And four, it failed to liaise adequately with the Hastings District Council about the event.  

I base these submissions on the following points.  On the 6th of October 2015 at CB 71 the Regional Council emailed the District Council asking about the incident having found out about it through the media.  However, although Mr Gordon made that approach in my submission the Regional Council failed to pursue it or carry out any useful investigation even though there were plainly important aquifer connotations, refer NOE 240 and also Mr Gordon at 461.  If I first characterise this as a liaison failure.  The email approach was very informal, effective use was not made of the information obtained, it was not transmitted adequately back into other departments of the Regional Council and basically the Regional Council didn’t really engage as it should have.  The consenting people were not advised, see 462, only Mr Swabey, Mr Gordon himself appears to have had no awareness of the NES regulations, see 463.  So I submit there was a failure by the Regional Council to identify the significance of this incident, see 463.  So I submit there was a failure by the Regional Council to identify the significance of this incident, see 465 line 10.  Dr Swabey knew of it but didn’t apparently follow it up effectively, see 466.  As but one example the Regional Council didn’t immediately check test bore 10496 at the time, 466 and 467. 

These submissions are based on the proposition that under section 35 of the RMA the Regional Council was obliged to take appropriate action where necessary in response to monitoring and the implementation of resource consents.  It is to be remembered that Brookvale 3 had to operate under a resource consent.  There was a clear possibility of a contamination involving some part of the aquifer taking the matter well beyond the bore consent context.  

The Regional Council allowed a shut down of bore 3 to apparently resolve the issue whereas there was ample evidence that bores 1, 2 and 3 operated from a single aquifer.  The cause of the E. coli contamination was not known and the source of it was not detected nor the pathway but it was highly likely to involve the aquifer.  On that basis, I say the Regional Council failed in not immediately inspecting Brookvales 1 and 2 or indeed 3 for compliance with the consent terms or just for bore security generally.  The consent terms provided for non-routine inspections.

JUSTICE STEVENS:

So Mr Gedye, is that a failure to realise the connection or interlink, possible interlinking, between each of Brookvale 3, 2 and 1?

MR GEDYE:

Yes Sir, these are all sub-elements of a failure to take the October 2015 bore 3 incident seriously enough or to action it properly and one component of that, in my submission, is to just accept the shutdown of bore 3 and not to inspect any of the bores or require a report on any of the bores either.

JUSTICE STEVENS:

So is your submission that in a sense the Regional Council might have been blindsided by the fact that the District Council informed them that Mr Cussins from Tonkin & Taylor was investigating, is that the proposition?

MR GEDYE:

Yes.  Yes, that’s right Sir.  I have put here that the basic reaction was inert or incurious and that the Regional Council simply waited for Tonkin & Taylor to investigate and report.  It left everything to Tonkin & Taylor, whereas it had statutory and care obligations to investigate the aquifer issues itself.  Even if it were argued that it should just have stood back and let Tonkin & Taylor proceed, it left it far too long, it was some ten months before Tonkin & Taylor’s report – preliminary report – was produced, refer notes of evidence 465. 

JUSTICE STEVENS:

I do recall a reference in the evidence to Mr Cussins talking to the Regional Council representative?

MR GEDYE:

Yes, there was some dialogue.  There was a meeting on the 12th of February 2016.  But my submission was the dialogue was all desultory and ineffectual and that there were serious aquifer issues and indeed serious drinking water issues which may have been relevant under the NES that the Regional Council simply didn't pursue.  A contrast could be made with the Regional Council’s reaction to the Oct – to the August 2016 event where upon becoming aware of a contamination event at Brookvales 1 or 2, the Regional Council deployed massive resources to investigate.  

JUSTICE STEVENS:

So putting it colloquially, are you submitting that the Regional Council, arising from the October 2015 incident, were asleep at the wheel?  Or missing an opportunity?  Is that – what are you saying?

MR GEDYE:

Yes, yes, missing an opportunity.  I’ve put “inert or incurious, remarkably passive.”  It was a potentially serious and significant matter involving an untraced, unknown contamination of the aquifer. 

JUSTICE STEVENS:

I suppose your point is that it remained unknown in terms of any report, scientific or technical report, until the Tonkin & Taylor report nearly 10 months later?

MR GEDYE:

Yes.  There’s a dearth of liaison or correspondence or effective engagement.  A particular issue is the question of heavy rainfall.  The Regional Council was advised by the District Council in the emails that heavy rainfall was a suspected issue and indeed they asked about and were advised of the 2013 preceding contamination incident which was also thought to have been connected with heavy rainfall, see NOE 471.  Had the Regional Council engaged with heavy rainfall as a factor and set in place procedures to respond to heavy rainfalls, then that may have been relevant to the August 2016 event. 

The next submission as to failure, my sixth, is really a sequel to that which involves a failure to take the E.coli readings at test bore 10496 on the 2nd and 14th of December 2015 seriously enough.  I base this assertion on the following.  There was a failure to treat the history of 10496 E.coli readings as significant or actionable.  They were set out in CB 69.  The Regional Council apparently treated these as innocuous, but that was an unjustified assumption give the proximity of bore 10496 to Brookvale 3.  

The Regional Council wrongly took the view that a low level of contamination was acceptable or unremarkable despite the proximity Brookvale 3, see 469.  Mr Lew responsibly acknowledged the potential for drinking water risks from 10496, NOE 391.  

We also heard evidence at 677 to 679 that Dr Swabey was aware of the 10496 E.coli readings and told Mr Gordon to make plans to move away from that bore as unsuitable for monitoring, but I think it was Mr Gordon used the term “the E.coli results were front and foremost” in that discussion and he spoke of the reason given by Dr Swabey as being that 10496 was so close to the Mangateretere Stream, refer 677 line 26 and 678 line 10.  But in my submission, the failing was that Dr Swabey did not take the matter any further, did not escalate it.  By the 24th of December 2015, Dr Swabey and Mr Gordon saw the connection with the Mangateretere Stream, or between that stream and 10496, but did not take it further.  I refer particularly to a passage at 679 where Dr Swabey said that he told Mr Gordon, “There’s two things you need to continue to work with Hastings on this, you need to have conversations with Mr Stuijt about what it means for their water supply system.”  But – and it is telling that that was said.  In my submission, that wasn’t carried out in any effective way.  

Other points I would make is that the Regional Council failed to tell the District Council about the 120 CFU reading immediately the result was received, 469, 489.  The Regional Council failed to link the 10496 incident with the Brookvale 3 incident just two months’ earlier and to use that as an element adding urgency or seriousness.  Further, the Regional Council assumed without proper justification that 10496 was a very localised issue and that it could not effect – affect the operating bores 1 and 2, nor was then any assurance that bore 3 would remain permanently shut and of course, we have heard how the chlorination of the supply was stopped on the 5th of October so the water was raw water at the time of 10496. 

I would summarise this contention as a failure to investigate or determine the source and pathway of 10496 contamination and to determine whether it could indicate aquifer contamination or a problem for the drinking water bores.  Tracer tests could have been carried out and, in my submission, should have been carried out.  Also, in relation to 10496, the Regional Council relied entirely on Tonkin & Taylor to investigate which did very slowly, refer 473, 474.  It is true that Tonkin & Taylor were retained by the District Council, but Mr Gordon referred to it as a joint kind of approach and the Regional Council could have and should have either chased Tonkin & Taylor or taken up its own investigation. 

That brings me to my seventh submission on failure which is a failure to investigate Te Mata Mushrooms effectively after the October 2015 advices.  While this is a component of the total reaction to the Brookvale 3 contamination in my submission it stands on its own because Te Mata Mushrooms had consents from the Regional Council and the council therefore had a direct obligation to investigate those consents in light of the information known to it in October 2015, refer NOE 466 and for the consents CB 71 and 72.  To place this in a factual setting a little clearer the Regional Council was advised in October ’15 of the Te Mata Mushrooms earthworks issues, it was what Mr Stuijt raised as one of the matters under suspicion.  Mr Gordon agreed with those suspicions and said he had that in mind as well but the Regional Council did nothing effective to investigate Te Mata Mushrooms even though the Regional Council had only recently increased the discharge permit on the 13th of April 2015, see CB 49 and 50.  The initial email exchange about the Te Mata Mushrooms earthworks issues was followed on the 
6th of November by a request by Mr Stuijt to the Regional Council for further information about Te Mata Mushrooms to which Mr Moffitt of the Regional Council replied at CB 169.  This showed that the Regional Council had been asked about Te Mata Mushrooms’ consents, had looked at and dug out the information and sent it but it failed to trigger any active interest by the Regional Council at the time.  Mr Gass and Mr Moffitt in response to Mr Stuijt’s queries did not result in any action, see 523.  

Justice Stevens: 

This is, are you saying, in the nature of an omission is that?

Mr Gedye:

That’s right Sir, a failure to investigate, a failure to determine the relevance or otherwise of Te Mata Mushrooms.  And it might be thought by the Inquiry that even today the full significance and relevance of the Te Mata earthworks may not yet be known.  

The eighth submission of failure concerns the National Environment Standard Regulations which I’ll call the NES Regulations.  My submission is that the Regional Council failed to educate itself on and to apply the NES Regulations effectively from their operation date of 20 June 2008.  I submit the Regional Council failed to embrace the NES Regulations as it should have.  I based this submission on the following points.  At least during Mr Lew’s time in 2007 to 2011 the Regional Council believed it had no responsibility for protection of drinking water sources.  It did not ascribe to or study or operate according to the multi barrier system of responsibility for drinking water, refer 343 or 340, 343, 384, 387 and 388.  When I say “during Mr Lew’s time” that was the time when the critical consent process was assessed by the Regional Council in 2007, 208.  So I submit there was an inadequate awareness of and training in the NES Regulations and that the Regional Council did not absorb or action the Ministry of Health and ESR literature and training sessions adequately, refer CB 77, 75 and NOE 355.  I accept that some of this literature such as the User’s Guide were sent to the Regional Council after the consent, that is on the 16th of June 2009, see NOE 453, but my submission of failure relates to the period right through from 2008 to 2016 and to a general lack of awareness of or operation of the NES Regulations.

Justice Stevens:
So does that involve a failure to appreciate the real significance of those regulations?

mr gedye:

Yes.  And/or to operate in partnership with other agencies in connection with the NES Regs.

Justice Stevens:
Because it does seem to – that some of the literature that was being put out by the Ministry for the Environment at the time was speaking of a proactive approach wasn’t it?

Mr gedye:

Yes.  And in my submission that didn’t occur.  Other literature such as the ESR literature set out a whole lot of detailed methodologies and in my submission the Regional council didn’t embrace those or put them in place.

Justice Stevens:
So do you say it goes back to a failure to appreciate their role in relation to that first barrier that’s spoken about in the guidelines?

Mr gedye: 

Yes Sir.

Justice Stevens:

Or the protection of and delivery of clean safe drinking water?

Mr gedye: 

Yes Sir.  In connection with interacting with other agencies the Ministry for Environment Guide which is CB 75 at 2.5 speaks about partnerships and collaboration and speaks extensively about information sharing and proactive liaison.  As I understood Mr Lew’s evidence at 349, 351, 379 and 380, this did not occur.  He was unaware of that material in the MFE Guidelines.  In connection with regulations 7 and 12 the regional council lacked the system for identifying and addressing drinking water risks.  See NOE 392.  There’s no provision for it for example in the application form for a water permit.  Another example of this is in relation to Te Mata Mushrooms Farm Dairy Effluent Discharge Permits in 2013 and 2015.  While they did note regulation 7 it was done briefly and in my submission it failed to adequately apply reg 7.  Insufficient rigour was applied given the nature of Te Mata Mushrooms’ operation and the discharge of dairy effluent and the proximity of bore 3 and in my submission the intent of the NES Regulations was not given effect to.  It was only a cursory coverage.  The regional council failed to require detailed experts’ reports.  These criticisms being matters Mr Lew accepted at 378 and 381.  In particular with regard to Te Mata Mushrooms the regional council failed to liaise with Hastings District Council as the water supplier.  The NES Regs contemplate that there will be liaison with the water supplier in any case where an activity could create a risk to the drinking water supply and Your Honour’s already referred to the question of proactive arrangements in the MFE Guidelines.  Refer NOE 380 and 382.
JUSTICE STEVENS:

I suppose one area that could usefully be front and centre of any such inquiry is, well, how far does the zone of influence extend for bore Brookvale 3?

MR GEDYE:

Yes, I have noted here Regional Council did not seek basic facts such as pumping operation, zone of influence, perhaps transmissibility or permeability of the aquifer materials, the nature of the aquitard at relevant points and so on.  There are myriad details which the Regional Council didn’t call for and didn't get because, in my submission, it applied reg 7 in a rote or box-ticking way and with no effectiveness or rigour.  

I also note – and I do note this only in passing – that when the Regional Council granted the District Council an exploratory bore water take consent in 2015, CB 88, it failed to apply to apply the NES regs at all, even though this was taking water some 50 metres away from bore 3.  Mr Lew acknowledged that it should have applied the Regulations, see NOE 393.

I note that under section 44(a) of the RMA, a consent authority must observe National Environment Standards. 

And my ninth submission as to failing relates to reg 12 of the NES regs, this being a – the, the prior submission, really, relating to reg 7 and the regs generally, reg 12 is the one requiring all consent authorities to consider whether an emergency notification requirement was involved so it is far wider than reg 7.  My submission is that in the 2008 consent and all subsequent HDC consents, the Regional Council failed to consider and action reg 12.  I make the same submission in relation Te Mata Mushroom consents for compost storage and earthworks.  

Mr Lew, at 376, said that he never engaged reg 12 in his time with the Regional Council and one assumes this is because the NES regs weren't really recognised and implemented as intended.  The Regional Council, he said at 401, had no adequate system in place to identify reg 12 cases.  Regulation 12 had great potential application in Brookvale Road because of the proximity of the bores.   One example of a matter which reg 12 could have addressed was heavy rainfall, a known risk, but there were obviously other events or occurrences which would have justified a reg 12 consideration including over-topping of bore heads, power failures, telemetry failures, E.coli readings, accidental earthwork diggings, thin aquitard disruptions and so-on.  None of these occurrences was identified as justifying a reg 12 notification requirement.  

I note that the literature put out by the ESR and Ministry for Environment covered reg 12 potential events in some detail and the Regional Council’s failure to engage with reg 12 indicates that those materials weren't known to it or weren't operated by it.   

It is accepted that in respect of the Te Mata Mushrooms’ discharge permits, reg 12 was applied, but I submit it was in a box-ticking or generic way with no real rigour and that in Te Mata Mushrooms’ cases where reg 12 was applied the Regional Council failed to consider the effects on others, refer NOE 436 and 437.  Hastings District Council was not aware of the applications for consent.  Mr Lew accepted, at 404, that reg 12 was a forum or a vehicle for interagency liaison and this was not done.  

My tenth submission in respect of failings relates to reg 10 of the regulations.  I cover this only briefly because it is accepted that plan changes take many years and that they are subject to many processes and delays and after some consideration I do not maintain a submission of failing based on the lack of anything useful achieved to date under reg 10 although that is the case, see NOE 400, but I do believe it's proper to make a submission of failing in that the processes for implementing reg 10 have not been known to or followed by the Regional Council and in particular I refer to the figure 7 process which I cross-examined Mr Lew on at 396 to 399.  The Tribunal might remember that figure 7 had a series of steps in sequence which involved investigating and assessing matters required for the implementation of reg 10 and it appears that the Regional Council hasn’t followed that systematic process and that it hasn’t been effective in seeking to implement reg 10.

Justice Stevens: 

This is really another specific or a specific example of a failure to educate itself on an apply with due rigour the full scope of –

Mr Gedye:

Yes that’s correct Sir.

Justice Stevens: 

Is that the way you’ve put it?

Mr Gedye?

Yes I've broken these down into separate allegations but all of this comes under the umbrella of that first submission about the regulations.

Justice Stevens: 

I understand thank you.

Mr Gedye:

The final two submissions relate to compliance monitoring.  My eleventh submission is that in the 2008 consent and all subsequent consents granted to HDC for water take the Regional Council failed to impose conditions about contamination risk that were effective or specific or clear.  I rely on these points.  First, condition 21 was weak, too general and was just a standard form clause used for every bore permit.  There was a failure to recognise the implications of the limits or generality of condition 21, it had no actual mechanism to address bore head safety.  The Regional Council had a strong regulatory framework in place for bores but it did not invoke it effectively.  It failed to give effect to its RRMP policies 21, 31 and paragraph 6.3.1 of the RRMP, refer NOE 405.  Nor did the Regional Council cross-refer to the NZS 4411 or possibly the Drinking Water Standards of New Zealand all of which had benchmarks and prescriptions for bore head maintenance which would have served the Regional Council’s purposes, refer NOE 406.  There was an advice note in the consent about bore head security but in my submission that should have been made a condition because that was reasonably specific and if followed would have been effective.  And I will be submitting in stage 2 that future consents involving drinking water bore heads should have much more effective consent conditions in respect of bore head security.  
My final submission relates to compliance monitoring.  I submit the Regional Council did not monitor for compliance with conditions and that it was wrong to rely on an absence of reports of breach from HDC because that doesn’t involve monitoring at all.  In addition the regional council reports about monitoring were misleading.  That submission is based on the following points.  There was a special need to monitor as Brookvale’s 1 and 2 had bore heads below ground level, were close to a stream which had a hydraulic connection, close to ditches and paddocks.  The contamination risk was substantially higher than in many other installations.  The section 35 RMA duty to monitor the exercise of consent is a fundamental one and I submit that the regional council failed to meet it.  The enquiry heard from Mr Maxwell as to a risk base based approach but in my submission that was not an acceptable alternative or answer to the need to look at obvious and high public risk works.  Selective monitoring is easily done.  Mr Lew accepted it would not be hard to monitor just those drinking water bores at particular risk, see 449, 450.

Justice Stevens:

 Does your submission go as far as to say well, even if you are applying a risk based approach nevertheless with Brookvale 1 and Brookvale 2 bores, they were – the bore head was below ground level in an area prone to flooding and therefore there should have been specific checking and inspection?

Mr gedye: 

Yes.  And that it wouldn’t have been onerous or unreasonable to request that and that it was the regional council’s duty to carry out that monitoring.

Justice Stevens:

So it’s actually a failure to identify a significant risk in respect of particular bores?

Mr gedye: 

Yes.

Justice Stevens:

 In the monitoring process.  Is that a fair summary?

Mr gedye: 

Yes Sir.  It is and in my submission my approach would not unduly burden regional councils.  There’s been reference to thousands of bores and the impossibility of monitoring each but nothing I’ve submitted would require that.  I’ve only addressed this on the basis that there were particular risks.  For example, the Te Mata Mushrooms’ land use in the vicinity was another reason why there was particular risks known to the regional council.  It had granted consents to them.  And –

Justice Stevens:

 So impacting on the system for monitoring?

Mr gedye: 

Yes.

Justice Stevens:

 And a reason why risk based monitoring is no real answer because it actually requires an identification of relevant risks?

Mr gedye: 

Yes it does Sir.  In the alternative I say that the regional council failed in not requiring the district council to furnish reports on the state of its bore.  This was a conventional and appropriately – appropriate and easily arranged condition which could have been imposed.  Mr Lew accepted that at 408, 409 and see also 527.  It was appropriate because HDC was in a good position to report on the state of its own infrastructure and subject to such reports being adequate, that would have met the regional council’s monitoring requirement.  Of course, it did attach such a condition in respect of quantity takes and it could easily have done so for the state of the bore.  As part of this –

Justice Stevens:

If my memory of the evidence is correct that was done because Mr Lew seemed to be, or the regional council seemed to be more focussed on environmental issues as opposed to protection or the multi-barrier effect applying the first barrier?

MR GEDYE:

The one submission I have made which underlies much of what I have said was Mr Lew’s frank acknowledgement that the Regional Council did not consider that it had any responsibility for drinking water safety.  

JUSTICE STEVENS:

Well, that seems to underline a number of these submissions, doesn’t it?

MR GEDYE:

Yes, it is a permeating theme.

JUSTICE STEVENS:

But it is not just fair to put it all on Mr Lew because the evidence itself in the documents could be said to support a similar interpretation?

MR GEDYE:

No, that’s right Sir.   The final aspect of this point is that Regional Council’s condition process was misleading, it attached a condition and did say without any limitations that it would monitor for compliance in the condition.  As well, Appendix 3 to the report to the hearing officer in 2008 specifically said it would inspect for condition 21 compliance, refer 434 and also 430.   The report said there would be monitoring four times a year and only one of those would be needed for the quantity assessment.  This gave an impression that there would be general monitoring.  In addition, the Regional Council reports wrongly led the District Council to believe or wrongly stated that inspections had been carried out by issuing reports noting in some cases inspections had occurred on a date and in all cases compliance with condition 21.  I accept that in some cases it said “assumed compliance,” but in other cases it did not.  

So if it pleases the Panel, those are my submissions in respect of the Regional Council. 

JUSTICE STEVENS:

Very well and that is all you have to say about the Regional Council?

MR GEDYE:

That is right Sir, yes.   And I would add that I understand my learned friend Ms Cuncannon will not be addressing any alleged failures of the Regional Council for her issues, either.

JUSTICE STEVENS:

Is that the position, Ms Cuncannon?

MS CUNCANNON:

Thank you Sir.

JUSTICE STEVENS:

I am just – I am concerned to make sure that Ms Chen is here for anything that is said relevant to her client.  Is it a convenient time to take the break?

MR GEDYE:

Yes thank you Sir.

JUSTICE STEVENS:

We will resume at just after 12 o'clock.  Thank you, Madam Registrar, 15 minute adjournment.

Inquiry ADJOURNS:
11.47 am 

Inquiry RESUMES:
12.01 pm

Mr Gedye:

The first failing which I wish to submit involves the 1998 bore 2 contamination incident.  In my submission the HDC in 1998 failed to set in place durable safeguards following that incident.  It failed to embed important safety learnings in its institutional memory.  It also failed to adequately recognise the potential for public harm in future and the extent of risk to public health from bore contamination risks.  

I base this submission on the following.  The Clark report and other reports in 1998 made it clear that there were serious risk and maintenance issues involved and it's notable how many similarities there are between that incident and the present case, at least in terms of what was suspected and what may be actual.  For example, there was a sump pump failure in 1998, see NOE 40, 61, it was believed at that time to involve glands or seal failures, 40, 41, sheep were involved or suspected, 43 and also heavy rainfall.  In addition Mr Clark recommended that there be pressure grouting at the bore.  This was also required in NZS 4411 and later on in the guideline.  In my submission HDC’s explanation for not carrying out that pressure grouting was not adequate, refer 46, 48 and 49.  Some of the matters recommended for improvement by Mr Clark were still offending in 2016, see NOE 62, 155, 157.  In 1998 it appears HDC failed to escalate the issue to senior management or to governance levels and that this led to, well in order to ensure that the learnings were embedded.  In addition there are more recent failures in respect of this incident in that HDC failed to pick it up even though it was mentioned repeatedly by the DWAs in the period 209 to 2014.  There were at least nine written references to the 1998 incident between 2009 and 2014, the references to them are CB 17, 17(a), 18, 20, 21 which was a checklist, CB 25, 27 which contained quite a lengthy description of the 1998 incident and CB 37, in addition the CB 188, which is a letter dated 14 April 2010 dealing with the grading.  I say that although it was clearly important information mentioned over and over by the DWAs and even though it involved HDC’s own internal information HDC didn’t enquire or acquaint itself with the 1998 incident.  And Mr Stuijt at 255 or 250 to 257 generally accepted that there was an institutional knowledge failure.
It is notable that he said he couldn't believe what he was reading when he read it after the August ’16 incident; however, HDC has today existing staff who where there in 1998 being Messrs Dench and Cameron, and the knowledge thus sat within the HDC but was not shared or used.  The 1998 incident should have been recorded in the water safety plan text and risk tables.  It was a necessary way to embed that knowledge, see NOE 61.  And of course, that was the point of the DWA’s repeated references to it.  Mr Chapman agreed that that was a missed opportunity, see 38 to 40 and 61 and 62.

My second submission is that HDC had no adequate general risk assessment system for the catchment area around Brookvale Road.  It is worth pointing out that there is a direct legal duty under section 69U of the Health Act to take reasonable steps to contribute to protection from contamination of source or raw water.  See also section 23 of the Health Act which involves a general duty to improve, promote and protect public health.  

The HDC, in my submission, did have a duty to carry out a thorough assessment for its catchment areas.  Mr Chapman accepted the idea of multiple barriers, see 44 and 145, and of course that concept is well‑established as a basic principle in the DWSNZ and the Guidelines.   In this connection, I point to Mr Inkson’s email of 2002, CB 65.  There was a direct written reminder from a DWA that there were, or there was, at least one insecure bore with bird faeces on it close to BV2.  That was copied to the District Council as well as sent to the Regional Council.  

I accept that the water safety plan did set out some of the catchment risks and did, on its face, cover them, but it did not involve an effective risk assessment, it was rather just some rote entries in a water safety plan.  For example, the HDC had no idea of the sundry bores near Brookvale Road, see NOE 9 and 13, nor did it recognise them as a potential risk, NOE 14.  It did not recognise the particular risk from animals and birds in relation to sundry bores.  Until late 2015, the HDC was unaware of the existence of test bore 10496, see NOE 10.  In addition, the District Council had little useful knowledge of the aquitards which were fundamental to having a secure water supply, see NOE 19.   The aquitard was weak or non-existent in places, NOE 19, 20, 27.  It was thin at the pond.  The HDC relied on the testing of one bore to understand the risks from the whole aquifer.  There was inadequate of all bores and the whole aquifer and zones of influence, NOE 20 and 110 to 111.

So in respect of that submission, I submit there was no systematic or adequate general risk assessment of the catchment around Brookvale Road.  

My third submission is that the District Council failed to liaise –

JUSTICE STEVENS:

Mr Gedye, are you suggesting that in a sense this is a shared obligation?  Because under the multi-barrier approach, knowledge of and assessment of the sources falls on the Regional Council?

Mr gedye: 

I think it’s less a shared responsibility than dual or separate collateral responsibilities.  Both have the responsibilities.

Justice Stevens:

 Both have, yes.  However its –

Mr gedye: 

It’s shared in that sense and it obviously cries out for liaison but my point here I think is the district council has its own freestanding personal obligation regardless of what anyone else does and it’s not as thought it had the benefit of a regional council survey which it could rely on.  And that’s why I mentioned 69U of the Health Act at the front.

Justice Stevens:

 I appreciate that.  

Mr gedye: 

All right.  My third submission is that there was a failure to liaise with the regional council about aquifer and catchment risks.  This was clearly needed.  The water safety plan provided for it indicating that it was important.  You will recall there were several entries in the water safety plan specifically providing for liaison about catchment area risk.  Also the guidelines at page 26 made it clear that liaison was needed.  Mr Chapman accepted that it should have occurred, 119, 120.  Then there is also the NES Guidelines CB 75 at para 2.5 which gave strong urgings to have partnerships.  It appears that HDC did not know of or heed the NES literature despite the fact that reg 12 would often apply to HDC consents and despite the reg 10 process clearly involving water suppliers.  In relation to the BV3 incident in October 2015 the district council implicitly recognised the need to liaise but it didn’t action that other than a brief exchange of emails with Mr Gordon, even though BV3 was known to be a very likely an aquifer problem so I say that the October ’15 occasion was a missed opportunity for meaningful liaison.  Likewise in and after December 2015 the HDC failed to engage adequately with the regional council about the test bore issues.  I submit that retaining Tonkin & Taylor did not justify a failure to engage further, NOE 130.  The October ’15 and December ’15 events made it very important to liaise.  The district council had identified rainfall and various Te Mata Mushrooms’ earthworks and other catchment issues.  It had an unexplained BV3 transgression but when the regional council made informal contact each time district council failed to take up the opportunity to liaise fully or formally or to escalate it.  Also in relation to liaison I submit it’s proper to take into account that the HDC had failed to foster and maintain good working relationships with the regional council in respect of drinking water matters and I refer there to the tensions and difficulties between the two councils.  I have included that in my criticism of the regional council and I do so in the same way in respect of the district council.

Number 4 is a particular aspect of catchment risk assessment.  It’s a failure to take any action or to have any plan in relation to livestock in neighbouring paddocks.  This is an aspect of section 69U duty.  I note also the DWSNZ refer to animals at 4.5.2.2 albeit simply stating they must be excluded from within five metres of the bore head.  Which in my submission is a feeble requirement that should be addressed for the future but at least did refer to the risk from animals.  4.5.2.2 also required the HDC to address contaminant sources and contaminant migration paths.  So under this heading I made these points.  Animals are well-known sources of campylobacter and other pathogens.  1998 involved a strong suspicion of sheep as the source of campylobacter on that occasion.  The water safety plan referred to animal risks, see 1.6 of CB 4.  The MWH security report, the 2016 one, CB 10, referred to it on page 5 and there was an exchange of emails between HDC and MWH at CB 174 accepting that they were late in the piece in August 2016 which shows an awareness of the issue.  
In my submission, it would not be adequate for HDC to refer to the five metre set back which was clearly only a minimum.  With regard to animals, much more was needed in a situation like at Brookvale Road where there were drains, the possibility of run-off, leaking dry wells, below-ground heads and no maintenance schedule and, indeed, even the five metre set back was not fully or properly observed by HDC.   So I point to animal risk as something that was not addressed adequately.  

Number five is a submission that HDC fell short in failing in 2008 and subsequently to realise that the known hydraulic connection between the pond and BV1 could possibly lead to water flowing across to BV1.   I will note that this is a failing allegation which I have reflected on at some length.  I appreciate that it may seem unfair or onerous to assert that the HDC should have realised this, but in my submission, reflecting on the submission, it is entirely sustainable on a simple common-sense basis: there was a substantial pond; it was close to Brookvale 1; it was open, it had birds in it and it was open to livestock; after heavy rain its level would rise quite high.   

I therefore submit that the pond was a very obvious contaminant risk which was within 70 to 90 metres of the first bore.  In addition there was a known hydraulic connection with – between the bore, the bore and the pond and I note that in MWH’s May 2016 report, CB 9, there was a reminder on page 41 of that document of that hydraulic connection.   So I would argue that it would not be right for HDC to say that it is unfair to say that  it should have thought about this or addressed it as an obvious contaminant risk.  The water safety plan required a rigorous assessment of any and all catchment risks and I say the pond was an obvious one and it was one which was considerably less remote that other risks recorded in the water safety plan.  

Had HDC sought expert advice, then exactly as I have submitted in respect of the Regional Council, it is fair to assume that people like Mr Hughs or Dr Gyopari would have provided the evidence that they have now provided to the Inquiry and said there was a potential for water to flow across and that all you needed was a higher level at the pond than the bore for a water travel risk to exist.   

So I say that is the fifth failure and that it was a failure to properly assess contaminant risk as required by the water safety plan from what is – what was a very obvious source of risk.  

The sixth failure which I submit is a failure to characterise the risks of contamination adequately in the water safety plan.  The Inquiry may recall, at NOE 64 and 65, I think Mr Wilson discussed this with Mr Chapman and pointed out that in the 2008 version of the water safety plan the risk of contamination from direct connection to surface sources was wrongly categorised as “unlikely” and that the consequence was treated as “moderate,” that’s CB 3, page 24 at 1.3.  By the 2015 version of the WSP, CB 4, the risk had in fact been lowered to “possible” and “minor”.  In my submission the risk was substantially underestimated on both counts.  The consequence was always underrated because contamination entering the bore would always have a severe consequence potentially.  In terms of probability I accept this depends on knowledge at the time and that the Inquiry should avoid hindsight but there was no adequate basis upon which to form the view that it was only moderate or minor.

So I say that at the Water Safety Plan level, which is fundamental and drives much else, there was a general failure to recognise the level of risk attaching to contamination.  It's true that MWH drafted, at least the initial versions of the Water Safety Plan, but I submit overreliance on MWH’s work was inappropriate, that HDC should have kept a level of ownership of the document and that it may have failed to brief MWH adequately, for example, it seems that MWH was not told of the details or the existence of the 1998 event or perhaps the extent of dry well leaks.  So in terms of the WSP content and the risk assessment there appears to have been a failure to inject local knowledge or to ensure in-house expertise.

My seventh submission is a failure to have an effective programme or system for bore maintenance and inspection.  HDC admitted this was the case, see NOE 138, and the recently created document CB 84, the maintenance schedule, shows that HDC knew of the need to check the glands and the pumps.  It was admitted that the glands were the weakest point, see NOE 139, 140, 141.  The DWSNZ 4.5.2.2 required inspection.  It may not necessarily have required a system but it certainly required inspection.  The WSP required it, in a broad generic sense, and the WSP is not clear enough or strong enough on the need to have an inspection system, see NOE 249, see the 2015 WSP which is CB 4 at 2.4.8.  So in connection with a maintenance system I submit there was a failing in the WSP content as well.  Furthermore, it was a condition of the Regional Council consent for water take, HDC had no basis to think the Regional Council was carrying out inspection on its behalf.  HDC had no system for complying with the consent condition 21 or heeding the advice note, see NOE 148.  Also the DWA repeatedly pointed out that there was no inspection and maintenance plan or programme, 143 to 144, 153.  In CB 35 HDC acknowledged the need to put the inspection and maintenance programme in the Hansen System, the DWAs had repeatedly pointed out the need to do that.  Despite all that HDC didn’t put it in Hansen and it did not tell the DWAs that it had not put it in Hansen and yet all other water assets were in Hansen except the bores themselves, see 149.  HDC did not have proper systems for accounting for the aged bore assets at 151 or any deterioration model at 162.  It had no records of inspections, 152.  It had no records of maintenance checks prior to August ’16, see 138.  In my submission there is also a governance or management failure in this connection.  A failure of reporting and accountability.  Proof of inspections was something that the water operators’ managers should have satisfied themselves on.  It appears they did not do so.  

Justice Stevens:

But it’s not just the managers is it, Mr Gedye?  It’s the managers of the managers.

Mr gedye: 

Yes.  I have a comment at the end about management and governance generally and this is an example of it.

Justice Stevens:

 You’ve raised it in management failure in that context and then pointed to the operators but it’s not – that’s not where it ends is it?

Mr gedye: 

No Sir.  The district council as a body has legal duties to carry out all of these things.  I haven’t laboured the Health Act or the DWSNZ bases for these duties but can refer further to them. But those legal – the District Council like any entity must satisfy itself through governance and then through management that it can comply with its legal obligations.  I’ll come back to that theme later.

Number 8, is a failure to adequately check and maintain the bores.  So 7 was a failure to have a system in place.  Eight I’ve treated separately as a failure to actually do it.  I address this failure in particular to the glands, the bore head gland seals, but I also include in it alarm systems, waterproofing of the chambers, sump pumps and general cleanliness.  I base this submission on the following.  First the bore head glands were well-known risk areas and were known to be vulnerable.  They were the barrier against contaminant entry.  Chambers were known to leak and the glands should therefore have been checked regularly.  I think Mr Chapman agreed with these propositions.  I refer to NOE 59 and 60 and the water safety plan at 159, 160.  I submit that a visual check from outside the chamber was inadequate, 117, 147.  The inquiry’s heard that at least one gland had the wrong – one cable had the wrong sized gland, probably since 2005, 158, 159.  This was not picked up but it should have been.  The procedures such as they were, were inadequate to detect an inoperable sump pump.  The inquiry heard evidence that a sump pump wire was loose although HDC maintains it’s not known for how long that was the case.  The inquiry heard a lot of evidence about an inoperable alarm.  It’s no longer a matter of primary interest in my submission but it’s a demonstration of the need to carry out inspections.  It’s probable that the operators’ training and bore head inspection was not adequate, see 328.  The inspection procedures were ad hoc, unrecorded and simple visual inspections from afar.  No one was checking on the adequacy of the inspections carried out.  I note at 160 evidence that inspections are easy if you use a check list.  It appears that HDC had nothing on the condition of the bores and writing prior to the MWH report of June ’14.  In any event I submit it was imprudent to rely totally or implicitly on MWH’s bore security reports, NOE 334.  Bore head security was a key barrier and one of the two criteria for security.  Complete or implicit reliance on a bore security report was thus inappropriate.  HDC should have either deployed internal expertise or obtained external peer review.  The MWH August 2014 report does not even mention the glands or seals for Brookvale 1 and 2 which was accepted as a glaring omission, 163 to 165.  One or more witnesses suggested that they were able to rely on the lack of past performance issues in terms of pump status.  That is clearly an unacceptable approach, 162.  

So my next submission is really probably an overlap with that, but it was that the bores were not complaint.

JUSTICE STEVENS:

This is nine, is it?

MR GEDYE:

Nine, yes.  Not compliant with three things: first, the DWSNZ 4.5.2.2 which wet out a series of requirements and, in my submission, they were abiding requirements, not just something to be addressed every five years; nor were the bores complaint with the Guidelines in terms of sealing and I think it is page 100, 101 of the Guidelines; nor were the bores compliant with NZS 4411 which they were required to be.  

My tenth submission deals with the leaking of well chambers.  I submit that HDC’s acceptance of this situation was a failure.  It simply recorded this in the water safety plan and apparently just accepted that leaking chambers were acceptable, see 46.  As against that, I submit this should not have been the case.  It was a below-ground head, it was in a bore next to rural paddocks, ditches, the 1998 incident involved a belief that run-off waters had entered the chamber.  But that wasn’t just a judgement call that was deficient, the DWS and the Guidelines and the NZS standard required the chambers to be sealed, NOE 142.  

I am aware that reliance was placed on pumps and the alarm, but I submit they were an inadequate answer to the proposition that they should not have been allowed to leak, especially if they were not inspected and tested regularly.  So this submission is the failure to seal leaking well chambers.  

Eleven, I submit the HDC failed in not raising bore heads 1 and 2 above ground.  It was well-known that there was a risk of having them below ground.  The WSP recorded that risk and mentioned raising them.  It was an obvious risk with the drains, the leaking chamber and with the potential for those heads to represent a pathway directly into the bore and thus the drinking water.  

In addition, the DWAs referred to it repeatedly as something that was desired and required.  It was suggested that that was verbally relaxed by Mr Inkson, but I submit that is not credible or reliable, see 251, and I note that Ms Lynch,  the DWA, specifically refuted that suggestion at 839 and 840.  In any event, whatever may have been said verbally by a DWA, HDC could not abdicate its own responsibility by relying on such an informal verbal view. 

Support for the proposition that the bore head should have been raised may be found in NOE 54, 56, 60, 250, 258, 261, 264, 265, 266 and 267.  Raising the bore heads was relatively inexpensive and not particularly difficult.  There is the real suggestion that HDC relied on the short-term of its consent and the prospect of having to abandon the bores as a reason not to raise the heads.  Sump pumps and alarms are only second and third barriers, they were vulnerable to failure, had not been tested and were not subject to a proper inspection regime or inspection records.  So I submit that leaving the bore heads below ground was a failure.  I don’t think I've mentioned there the 1998 incident but if that were added to the mix it exacerbates the situation because that clearly called for the heads to be raised, in my submission.  

Justice Stevens:

What do you say to a suggested response, well it would have been expensive and we don’t have any money.

Mr Gedye:

Well I think there was evidence that that was not an actual problem, that there was always money available but my best response would be public health and public safety is involved, that those are not just catch words that they involve people falling very ill and possibly dying and that it's extremely important and a non-negotiable standard to ensure that public health is protected and that no evidence was put up by HDC that it was too expensive or too difficult.  Indeed I think there was evidence that other bore heads had been raised.

Justice Stevens:

And I suppose you'd add to that that the DWAs had, I think your words were “desired and required it”?

Mr Gedye:

Yes repeatedly.  My twelfth submission of failure relates to the MWH’s reports.  While HDC will point to the fact that it retained an engineering firm to report on bore head security, in my submission, the quality of those reports and the MWH’s processes were so poor that they should not have been accepted without further review or without enquiry.  There is also the question of the long delay between the August 14 report which was only interim, and the August 2016 final report, a delay of some two years or if you take the date when the inspection occurred in June ’14 a delay of 14 months, see 190.  

My first point under this head is that HDC accepted a junior and an experienced NWH person who is clearly not an expert as required by the DWSNZ 4.5.2.2.  I observe, although I don’t characterise it as a specific failing as such that HDC had the option of using a well drilling company and the Inquiry might reflect on the nature and extent of evidence from Mr Baylis and Mr Hughes.  

Justice Stevens: 

I suppose you'd say, well at least they would have got down and dirty?

Mr Gedye:

Yes.

Justice Stevens: 

And actually looked and got into the well head which Mr Rahman, from memory, didn’t go anywhere near, he stood on the outside?

Mr Gedye:

I say HDC failed in not checking and testing the MWH report for the most obvious and vulnerable risk area which was the seals, the glands.  A number of witnesses accepted without demure that they were the most obvious and vulnerable area.  HDC did not require MWH to check or report on the maintenance programme or the maintenance history which I submit should be relevant to any status check of machinery.  One of the MWH reports refers to “deferred maintenance” which I submit should have been a red flat.  HDC did not provide the Water Safety Plan to MWH, a conspicuous deficiency.  In terms of an uncritical or unenquiring acceptance of a poor report, see NOE 163.  HDC failed to have senior person review the report, Mr Chapman didn’t see it.  There was a management failure in the sense that no one in the more senior management chain required to see and test that report.  

I have mentioned the delay.  The first form of delay was in actually getting a report, the DWAs were chasing for this report from November 2011, see 254.  Such a report was holding up the secure classification, it showed an inadequate appreciation of the importance of bore security and there was no sense of urgency.  MWH was not retained until well into 2014.  When they did look at the bores in June ’14 it was a couple of months before a report was given but that was only a preliminary report and not a final report capable of satisfying the security classification, HDC should not have left it two years.  It was accepted in the evidence that was imprudent and I say that that was particularly the case after the October 2015 BV3 problem.  During all of that time there was no robust secure classification and the water remained untreated.  

My thirteenth submission relates to a failure to follow or implement the Water Safety Plan effectively.  I submit there were slow and mediocre responses to improvements which were required for the WSP.  Although the WSP recorded many risks it wasn't implemented or heeded effectively and I refer to NOE 264, 271, 272, 277.  At one point I think in discourse with the DWAs HDC stated that it had low priority, 279, 278 and 281.  There was a slow compliance with DWA requirements, 282, a failure to recognise the importance of the WSP.  For example, the WSP called for a contingency plan but such was never provided, see 261, 271, 278, 287.  A contamination protocol was provided late in January 2015 in CB 40 but that wasn't a contingency plan.  That is an example of a continuing slow and inadequate response to WSP requirements.  I submit that there was a failure within HDC to own the WSP at more senior levels that the water operators and/or their immediate managers.  There is an impression, in my submission, that the WSP was treated as a box ticking document and a bureaucratic requirement in that it was not embraced as an extremely important guide and prescription for water safety.  

Fourteen, the HDC did not obtain a secure classification, this was required by law by the 31st of December 2014 and HDC have had since the Health Amendment Act being effective in 2008 some six years or more to obtain this secure classification and while it could be said that the system itself didn’t mandate prompt or incisive action by a water supplier nevertheless it was required by the end of 2014.  You have heard evidence how the classification of “secure” was no more than a grandfathered continuation of HDC’s own categorisation and that the DWAs never actually classified this supply as secure, see NOE 18.  HDC was not justified in assuming that the water was secure.  It had repeated references to the aquifer being likely unconfined or at best semi-confined.  It is extraordinary that the classification required by law was left to drift and the first time that the DWAs interfered with it was to revoke it or to advise that it was not secure after the August 2016 outbreak.

Justice Stevens:

 So is this submission directed at, at what?  A poor attitude to security is it?

Mr gedye: 

Yes.  A failure to –

Justice Stevens:

 I suppose that’s really critical given that the water is or was untreated.  I mean isn’t that the point?

Mr gedye: 

Untreated plus these indications of which there are quite a few that the aquifer as it was at best semi-confined.  I should add I accept that HDC was taking steps towards obtaining a secure rating.  It had a water age testing report which was satisfactory and I think it was able to satisfy the third criterion of E. coli but it – prior to the outbreak it had not obtained and supplied a final bore head security report such as to satisfy the DWAs.  And in my submission the evidence shows that it just assumed that it could satisfy the secure rating and that it was okay to continue on that basis.  

I submit this is not just a mere technicality or a failure to dot some I or cross some T and that it was required by law to have had the signoff and that the second criterion was never satisfied prior to the outbreak. 

The fifteenth submission is a failure to respond quickly or effectively to the October 2015 bore 3 event.  There was in my submission a basic failure to appreciate the potential seriousness of Brookvale 3 or the change, the major change in the risk landscape.  There was a presumed aquifer contamination the source and pathway of which were unknown.  This was on a different level from the reticulation transgressions which had occurred.  In addition there was a suspect at the time, being earthworks carried out by Te Mata Mushrooms.  HDC thus had a tangible and physical matter to investigate which could have and should have been done quickly given the public health risks.  Simply hiring Tonkin & Taylor was not sufficient. They didn’t really start till 2016 and then there was a 10 month delay before a preliminary report was produced.  This was made worse because HDC was made aware of the test bore 10496 issues in December 2015 and because BV3 was shut, remained shut with no explanation and BV1 and 2 water was untreated.  At the time of the bore 3 incident in October 2015 in my submission 4.5.5 of the DWSNZ were breached which required confirmation of the criterion 2 bore safety as soon as practicable.  And I submit it was no adequate answer to say that BV 3 was shut off and therefore that didn’t apply.  BV3 was not shut off by any regulatory order, it could have been reopened at any time and so there was also a breach of 4.5.5.  HDC accepted that quicker action was required, see NOE 131.  In addition, HDC did not liaise with Regional Council after the 12 February ’16 meeting with Tonkin & Taylor.  Matters, apart from desultory emails, there was no proper liaison, no proper engagement, see NOE 130, 240, 242, 111.  Also, in my submission, HDC was not aware of and did not consider the Protozoa risk during the period of chlorination following the October ’15 bore event.  

My sixteenth submission is related, but I submit separate.  It was the assumption that bores 1 and 2 were safe for use after bore 3 was shut off and bore 3 contamination was found.   There was a suggestion that this was regarded as acceptable because of clean test results, but the facts which I rely on are that there was a virtually immediate switch from bore 3 to bore 1.  Bore 3 was switched off on the 1st of October at 20.21 pm, bore 1 was started only hours later on the 2nd of October at 12.11 pm.  HDC failed in not conferring with the DWA before switching to BV1, CB 55.  

At the time when bore 1 was started up, there was no more than one clear test result available.  It is not entirely clear whether that absence result was, in fact, available before it was switched on, but at the very most only one clear result could have been available on the 2nd of October because the first test on the bores was on the 1st of October.  I accept that subsequent tests were carried out on each of the succeeding days, but they were all after bores 1 and 2 were activated and there would always have been at least a 24 hour delay had any contamination been present.  CB 187 shows results. 

So I have laboured that somewhat because, in my submission, this was a very clear and potentially serious failing and that HDC should not have switched to bores 1 and 2 in the circumstances given that there was the same aquifer, the close proximity and the effect of the zone of influence from pumping there was no safe basis to switch to bores 1 and 2 and it was not investigated properly, or in fact at all, NOE 20.  HDC did not have any adequate knowledge of the precise aquifer characteristics between the three bores.  It knew that GNS in 2002 and 2011 had treated as one field 301 and 302.  There was the suggestion it could rely on a previous clean history of BV 1 and 2, but that was completely misplaced; BV 3 had also had a clean history, NOE 125. So I submit extensive testing was needed before accepting bores 1 or 2. 

JUSTICE STEVENS:

Is the point there that this is just really risky processes?

MR GEDYE:

Yes, a completely – a complete failure to appreciate the level of risk.  I submit that –

JUSTICE STEVENS:

I supposed you would compare that with the scrutiny that BV 3 was subjected to when it was started to when it was started up, when it was announced that it would be started up, in December, end of November and that has required extensive investigation by the Joint Working Group and by HDC?

MR GEDYE:

Yes.

JUSTICE STEVENS:

So there is a sharp contrast there, isn't there?

MR GEDYE:

Yes, there is Sir.  I submit HDC had the option of switching to Hastings water to meet the immediate occasion or and I submit this is really important, it should have kept chlorinating until the investigation report was produced.  The decision to stop chlorinating was, in my submission, a substantial failure.  There was no basis for it apart from the bare minimum in the DWSNZ of three clear days’ results.  I think I come back to that and I refer to NOE 20 to 22 and 110.  

NOE 23 involves the proposition that test bore 10496 and BV 1 were connected, something which has been discovered recently in all the intensive investigations, but had the investigations – had investigations been pursued at the time then that might have been – might well have been found out and from that it is a small step to conclude that BV 1 and BV 3 may have been connected as well.  

My next submission is another aspect of switching to bores 1 and 2 which is that that occurred without any adequate bore works condition or inspection tests which I see is a different matter.  Those bores hadn’t been used for regular supply to the reticulation for a long time.  They had been run, but only sporadically.  At the time, BV 1 had a 32 year old casing.  The prospect of some issue with the infrastructure was heightened due to the lack of any knowledge about the BV 3 source.  Had BV 1 and 2 been inspected, it is likely probable that defective gland seals would have been detected.  There is the possibility of casing defects as well.  At least one gland was the wrong size, see NOE 158, 159, see also 115, 116.  

HDC did have the MWH report although it was not a final report and, as I have submitted, it was defective, but that was one year and four months old and wasn’t finalised.  The work required by MWH had not been carried out in October ’15.   The criticism is more powerful in respect of BV 1 because of its condition and I think because it was the first bore started up, but the same criticism could apply to BV 2 even though it's condition was better; HDC wasn’t to know that without a proper inspection.  Refer DWSNZ 4.5.5 which requires confirmation of a bore head state in the event of a transgression of this nature.  That literally applied to BV 3, but in spirit it should also have applied to BVs 1 and 2.  

JUSTICE STEVENS:

So is the point then that although you accept that is not a strict requirement of the Drinking Water Standards, nevertheless as the water supplier, as a matter of prudent delivery of safe drinking water, ought to check those other nearby bores before the start up occurred?

MR GEDYE:
Yes.  Because it was the same aquifer and to my knowledge no one has pointed out an acceptable – acceptably clear basis for saying that there is not a connection right across Brookvale Road which could enable contaminant to travel between one bore and another bore.

JUSTICE STEVENS:

Or an examination of the respective – any links between the respective zones of influence?

MR GEDYE:

Yes.  Number 18 is a failure to follow up or insist on fuller engagement with the Regional Council once advised by them of the test for E.coli on the 24th of November – December 2015.  HDC, it appears, failed to identify that 10496 was directly up gradient of BV 3 in the period October to December 2015, NOE 23, 24.  The test bore was a cumulative problem coming on the heels of the BV 3 problem.  Although it was only advised on Christmas Eve, public safety takes no account of holidays and it could have been followed up promptly thereafter, whereas the liaison with the Regional Council was very limited and it was ineffectual, NOE 245.  The test bore heightened the need for HDC to investigate Te Mata Mushrooms properly and promptly.  I acknowledge that they hired Tonkin & Taylor but hiring a consultant should not have left HDC wiping its hands of the matter in terms of its own investigations and its own efforts.  Or to put it another way, if you hire a consultant then you need that consultant to produce satisfactory investigative work promptly.  

My nineteenth submission is based on a failure to investigate Te Mata Mushrooms.  I use this as an example of an important and potentially serious catchment issue which needed to be investigated effectively and quickly but wasn’t in my submission.  Firstly, there was knowledge by HDC in 2015 that Te Mata Mushrooms had carried out earthworks and I think that knowledge included the fact that they hadn't been consented. That wasn’t pursued in 2013 and HBRC was not involved.  Once HDC knew that unconsented earthworks had been carried out it should have required Te Mata Mushrooms to obtain a consent under the district plan urgently because that would have enabled it to use the consenting process to investigate and control Te Mata Mushrooms aquitard issues in a rigorous way.  For example, a reg 12 condition could have been imposed but there were more substantive things that could have been done as well including a full understanding of what had happened to the aquitard if anything.  

Also HDC failed to follow up Regional Council for full information about Te Mata Mushrooms apart from one email from Mr Moffitt in November ’15.  There was no useful or substantive information and in particular there was a failure to liaise with the Regional Council about a joint or coordinated approach to Te Mata Mushrooms.  I rely on NOE 95, 96, 98, 235, 236, 237.  I point out that at the time of the 2013 incident the Regional Council was dealing with three Te Mata Mushrooms discharge consents, CB 91, 91(a), 92, CB 70.  Conferring with the Regional Council would have opened up a bigger picture and encouraged the joint approach.  There had been a history of infringements, NOE 98.  There was knowledge that chicken manure was being used, chicken products are known to be prone to campylobacter, NOE 243.  So there was a failure to investigate Te Mata Mushrooms matters with due rigour, NOE 91, 129.  It was investigated but I submit it was not rigorous.  I note that the earthworks were in the end deemed by Tonkin & Taylor to be the most likely cause of the BV3 contamination, NOE 128.  So I submit that the action in respect of Te Mata Mushrooms was ineffectual, insufficiently rigorous, NOE 120-124, 126.

Also there was inadequate internal communications between the consents and drinking water arms of HDC, see NOE 93, 94, 95.  The Te Mata Mushrooms earthworks issue was a lost opportunity.  This was admitted by one of the witnesses at 93.  The fact that there had been some tension with Te Mata Mushrooms was no excuse, NOE 122.

My twentieth submission is a failure to identify heavy rainfall as a contamination risk even though this was a key risk to bore head security.  NOE 131 to 135 and the WSP of 2015 at paras 2.4, 2.6 and 4.6 showed that rainfall was an important risk factor.  Quite apart from those there is widespread literature on the risk of rain and HDC lacked or did not act on that common industry knowledge.  This was accepted as a risk factor at NOE 60.  The link between heavy rainfall and contamination risks being given appropriate recognition HDC may have inspected the bores on 6 August 2016.  

My twenty first submission relates to the general transgression history, in this I exclude the July 2013 Anderson Park and the October 2015 BV3 matters, I am talking about the raft of other transgressions.  The failure, I submit, is that HDC did not dig deeper, it was too accepting of many small pictures and one‑off views, it may also have placed too much reliance on the DWAs’ lack of apparent concern.  Mr Chapman accepted in evidence that the transgression rate was concerningly high from 2007, see NOE 67.  I accept that HDC followed the DWSNZ requirements, NOE 68, but point out that these were only minima and that they were not adequate in all the circumstances.  HDC did not always positively find the cause or the pathway for these transgressions, NOE 69.  It ceased chlorination too early, in my submission, especially in the Tauroa Zone, NOE 71.  There was an absence of a holistic review, 74, 80, 82.  There was a failure to investigate source water.  There was a mindset of explaining away transgressions, 296.  It's reasonable to assume that the primary concern on occasions was placating the DWAs.  HDC was too ready to accept clear results for only a limited time given the history of transgressions much more scepticism should have been applied to clear results, NOE 200.  Attention to protozoa risk appears not to have been given.  

My twenty second submission is that the management structure and the operation of management in respect of drinking water has at time been deficient in theses respects.  There has been inadequate supervision downwards with staff at various levels just left to get on with their duties without supervision and awareness of the risk elements of drinking water.  There has been lack of accountability for the responsibilities for drinking water.  There's some evidence of silo mentalities, not in a sinister way but simply that information wasn't shared up and down the management chain, for example, third tier manager was not involved many times when, in my submission, he should have been, for example, NOE 125.  He didn’t know what inspections or maintenance were being carried out, 104, 105, 106, 107, 146.  In the management of drinking water there was a lack of a technical expert either in charge or as a senior advisor.  Fourth level managers didn’t supervise below, 248.  Fourth tier manager didn’t do simple things such as keeping abreast of emails, 284, 285, 287.  Failed to take ownership as a manager 291.  Left too much to staff, 275, 276, 280, 282.  When issues arose, failed to escalate within HDC, 126, 122.  Senior management unaware of water risk matters they should have been aware of, 288.  

My twenty third submission is that there was inadequate risk management and governance within Council.  This is a different assertion in which starting with the councillors themselves, there was a lack of awareness and addressing of drinking water risks.  In addition, the public were not advised of risk levels and risk issues.  The audit and risk community did not include it at the time, 107.  It was not in a risk register, there was no proper risk framework.  Risk addressed matters with financial implications.  The CEO was insufficiently aware of the general risk profile.  It appears that drinking water risks effectively stopped at the WSP level.  There was no QA or quality assurance role addressing risk management and governance. 

My final and 24th submission is that the HDC failed in this respect: it was generally reluctant to chlorinate or to maintain chlorination beyond the bare three day minimum in the DWSNZ.   My impression from the evidence – this will be entirely a matter for the Panel – is that overall HDC was unduly reluctant as a result of public opinion to maintain chlorination on occasions when that would have been prudent.  It appears there is a public culture against chlorination in the region and that understandably HDC was reluctant to chlorinate as a result.  

One aspect of chlorination reluctance was the existence of backflow issues.  I have not included backflow matters as a failing as such, but it – the Inquiry has had evidence that there was less than full backflow protection in place.  I think there was reference to only 50 percent of domestic households still having full backflow protection.  Chlorination is all the more important where backflow risks exist.  See for example NOE 71, 109, 124, 298.

The DWS minimum of three clear days before stopping chlorination should have been treated as a bare minimum, potentially inapplicable in many situations.   An example of the reluctance is in the Tauroa Zone where chlorination was stopped but had to be resumed after a further reading was obtained.  The one occasion when I submit that reluctance to chlorinate was most troubling was Brookvale 3 in October 2015 where there was source water contamination untraced, unknown, pathway unknown, single aquifer, but chlorination was stopped on the 5th of October.  

In my submission, water suppliers, in order to fulfil their legal and moral requirements, should not be reluctant to chlorinate or maintain chlorination where there is any doubt at all.  

Those are submissions in relation to HDC Sir.

JUSTICE STEVENS:

Yes, thank you Mr Gedye.  How are you getting along, we’ve got – what other matters would you raise?

MR GEDYE:

I have submissions in relation to the DWAs which will be substantially shorter and in relation to MWH which will be shorter again.  I would think no more than another hour. 

JUSTICE STEVENS:

All right, I think we had better resume at 1.45.

MR GEDYE:

Thank you Sir. 

Inquiry ADJOURNS:
1.15 PM

Inquiry RESUMES:
1.46 pm
Mr gedye: 

May it please the panel I have no submissions to make about the District Health Board but I do have submissions in relation to failures by the DWAs.

The first is that the DWAs were aware of the 1998 incident being an incident which involved powerful lessons for the future but they didn’t use that knowledge effectively.  It was a failure to capture and use the 1998 event.  It was mentioned repeatedly in DWA reports, I think I’ve read the numbers previously, CB 17, 17(a), 18, 20, 21, 25, 27, 37 and 188.  However, the relevant risks and lessons about 1998 were not effectively brought to HDC’s attention.  All required is entries in the WSP. Mr Wood agreed that a good clear record of 1998 was necessary at 776.  This was arguably a failure of the section 69ZL Health Act duty of a DWA to verify the adequacy of the WSP.

Justice Stevens:

 Mr Gedye, I thought that the drinking water assessors did mention it in the correspondence with the HDC?

Mr gedye: 

Yes that string of numbers I read out was all reports.

Justice Stevens:

 That would include those, no doubt?

Mr gedye: 

Yes.

Justice Stevens:

 But your point presumably is that they should have done more?

Mr gedye: 

Yes, that they should have – they kept mentioning it but they didn’t require it to be entered in the WSP or the risks or learnings from it to be entered in the WSP.  It was repeatedly mentioned to HDC the only purpose for doing so was to draw attention to risks and matters relevant to the safety of drinking water.

The second submission is that the level and nature of liaison with HDC was inadequate.  Over the period 2009 to 2016 I submit the DWAs were not proactive enough and not engaged enough with the water supplier, NOE 804.  I understand Mr Wood agreed with the proposition.  At 770 he supported the idea of extensive liaison outside formal settings.  At 772 he supported the idea of more direct liaison.  It’s accepted that there were some ad hoc informal communications, NOE 835, but I submit these were not effective enough and that the principal liaison consisted of an annual compliance visit and a small number of formal letters and reports and that this fell short of an effective liaison.  An example of insufficient liaison in my submission was the BV3 incident in October 2015.  The nature of that incident called for extensive liaison by the DWAs but it did not happen.  There was a brief exchange of very short emails but no real engagement by the DWAs even though this was a source contamination which was unsolved.

Another example came from Mr Wood’s brief of evidence at 59 where he refers to a conversation on the 11th of September 2014 with the DWA and where he told her to engage with HDC, refer CB 189 and NOE 780.  The DWA said she did speak to HDC but it seems that the meeting concerned was really about the MWH report and she got no response from HDC on this important issue, NOE 838.  A good example in my submission of a failure to engage adequately.

Justice Stevens:

 Would you instance also the correspondence with the fourth tier manager?

Mr gedye: 

Yes.

Justice Stevens:

 Because although there was formal communication, it plainly wasn’t drawing a response or a prompt response and we know from that manager that it sat in his in tray for an inordinate length of time.

Mr gedye: 

Yes.

Justice Stevens:

 But this sort of begs the question as to well, what was happening on the other side of the equation?  Do you see what I’m saying?

Mr gedye: 

Yes.  It was a remote sort of relationship and the liaison wasn’t very effective.

My third submission is that the DWAs were generally insufficiently probing and insufficiently inquisitive.  Black letter compliance with the DWSNZ was the principal focus, there was a lack of useful enquiries or testing of HDC’s position on occasion, see NOE 804.  An example of this was the acceptance without questioning of a low risk characterisation in the WSP in relation to contamination risk.  If one looks at CB 25 where that risk is discussed there is little more than a box tick on risk assessment whereas any sort of challenge to that assessment might had led to many enquiries.  And the same would apply when the contamination risk was downgraded in the later versions.  The DWA’s function is to be aware of risks and to be enquiring.  The DWAs did not probe and kept to routine matters.  NOE 776 and 777 show that when an outside pair of eyes was brought to bear in the form of Mr Wood he saw things quite differently.  

Another example of the accepting or uninquisitive approach was the acceptance on every occasion of three clear samples as a justification for stopping chlorination, 778.  There appeared to be disinclination to exercise the DWA’s extensive powers to require inspections, surveys et cetera.  I refer to section 69ZP, see NOE 782, 784.  There’s a pattern of the DWAs accepting, normally simply accepting without probing HDC’s assessment of a situation.  They seldom reacted to any issue by meeting or any other proactive steps.

Justice Stevens:

So is your point that three clear samples may be what the rules say but where you do not know what the source is or by the time you get three clear samples the source hasn’t been determined?

Mr Gedye:

Yes.

Justice Stevens:

Then that should be a basis for a further Inquiry?

Mr Gedye:

Yes.  The DWA has ample powers under section 69ZL.  My fourth submission is that the DWAs were too slow to require compliance with the WSP and improvements to the WSP that in light of the public safety issues they were too lenient in respect of WSP performance.  There was a pattern of HDC dragging the chain with WSP requirements but the DWA did not make any effective demands to comply quickly.  On one occasion the DWA did escalate matters in the form of CB 23 where Dr Jones was deployed as medical office of health to write a letter.  But I thought it was telling that the DWA explained that escalation to Dr Jones as intended to avoid HDC failing to meet statutory timeframes rather than a concern with drinking water safety per se, see NOE 842.  At NOE 850 the DWA spoke about routinely asking for the same thing year after year.  There was reference to emails and phone calls outside the formal letters but these clearly were not effective, NOE 853.  A couple of examples of this would be the approval of the PHRMP as it was known.  It was not approved in July 2012 and it took until June 2013 to get it approved so nearly a year went by, see CB 25.  See also CB 35 page 3 and 37, pages 2, 3 and 8 as example of overdue matters that were allowed to drift, NOE 790.  At the time there was no escalation protocol, NOE 796.  

My next submission, number 5, is that the, and these are going to be three particular aspects of that.  

The first is that the DWAs did not do anything effective to ensure that bore heads were raised.  There was a long history of mentions between 2009 and 2014 but no effective action.  At 840 and 841 the DWA accepted that she wanted them raised and that it was a continuing issue but she stated that she deferred to HDC priorities.  In my submission that was an inadequate approach, see, for example, CB 17 2009 mention of the desirability of raising the bore head, 17(a), 18 page 4, CB 25 which was only an indirect reference, CB 28 14 March 2014 repeats that it was due and CB 30 31 July 2014.  

Justice Stevens: 

I suppose with this one, the raising of the bore heads, that that’s where the institutional knowledge of the DWAs about 1998 really bit?

Mr Gedye:

Yes it did although it wouldn't be limited to that but yes of –

Justice Stevens:

But that’s just an example of where one might have thought that what lay in the institutional memory would have driven a harder and more demanding emphasis on raising, actually getting these bore heads raised?

Mr Gedye:

Well in my submission the DWAs had power to, one way or another, to require it.  For example, they could decline to approve a WSP that didn’t record or cater for a raised bore head risk.  Or they could escalate it to the MoH, they had various other tools.  Mr Wood, at 785, accepted that this was bad and – but he justified or he spoke about the move from voluntary to a regulated environment as explaining it, 793, 794.  But in my submission, that is not an adequate excuse and it remains a failure that the bore heads were mentioned over and over and over between 2009, 2014 with nothing done about it.

My sixth submission is in similar vein.  This relates to the bore head security report.  This was an important step.  It was one of three criteria which needed to be satisfied under the DWSNZ to classify the water supply as secure and thus not needing to be treated.   Between 2010 and 2016 this was repeatedly requested and yet the final report on bore head security was only provided two days before the outbreak on the 10th of August 2016.  Repeated –

JUSTICE STEVENS:

Sorry to interrupt, but just thinking about causation here – and I know you are not making submissions on causation – but it is relevant because of where the Science Caucus got to in terms of a possibility of entry down that source.

MR GEDYE:

Yes Sir, but in addition it is also potentially relevant in that if the water should not have been treated as secure, deemed as secure, then it should not have been untreated which is an even more fundamental situation.

JUSTICE STEVENS:

Of course, yes.  So it actually bites in several directions.

MR GEDYE:

Yes.  And like so many of these things, if there had been a more effective and intense assessment of risks then any of those things could have been causative in that they would all have viewed the risk landscape differently and given the reason model you often need many, many holes to align and if just one hole is out of alignment it won't happen, so –

JUSTICE STEVENS:

Well, that’s the point, isn't it?

MR GEDYE:

Yes.

JUSTICE STEVENS:

That’s why I mention it in this connection.  

MR GEDYE:

 Yes.

JUSTICE STEVENS:

And given that conclusion by the Science Caucus.

MR GEDYE:

Yes, well – and the question’s not been finally determined by evidence as to whether there was any defect in the casing down in the ground, so even if the pond were the only pathway there is still an issue about borehead – bore condition. 

JUSTICE STEVENS:

Of course.

MR GEDYE:

The DWAs requested a bore head security report in 17(a) in 2010, CB 18, 21, 22, 26, 35, 36, 37, 42, 44, but it was not obtained until five years after the first request, NOE 786.  There was an interim report in 2014 which the DWA accepted as an interim report even though it was weak and not rigorous and required improvements which were not reported on until August 2016.  Waiting two years and two months between that report and the final report was excessive, NOE 795.  This is particularly the case given that there were persistent transgressions through the period, 795 line 20.  

In my submission, the DWA should have been a lot more rigorous in requiring a bore head security report, see NOE 795 line 28. 

Another failure was in respect of bore inspections.  An inspection system or schedule and the use of the Hansen System, this is my seventh submission.  The DWA was aware that there was effectively no system, a non-system with no records and no accountability.  This was seen in interview notes but the issue was not pursued after October 2014.  In CB 25 on the 27th of June 2013, pages 7 and 8, there's a record that there was no, effectively a non-system.  This was of concern to the DWA who after that time persistently asked about placing the system in Hansen, CB 30, July 2014, CB 35 page 3 in August 2014 and CB 37 page 4 in October 2014 but it was never ensured that this was done and it wasn't escalated effectively, NOE 845, 847.  

My eighth submission of a failing relates to the contingency plan.  The DWA also requested this over and over.  The 2008 version of the WSP provided for a contingency plan as did later versions including the version approved by the DWA in 2012.  The WSP had a specific section, I think section 6 with quite some detail about what was required.  It was a multi-faceted comprehensive contingency plan.  Mr Wood accepted that it should be comprehensive, 788.  In CB 25 in July 2013 page 6 the DWA required this by December 2014, some 18 months into the future.  In July 2014, page 5 of CB 30, it was pointed out this had to be done.  In August 2014, page 6 of CB 35, the need for it was repeated.  In October 2014 in CB 37 page 6 it was repeated.  But it was never provided and the DWAs either just gave up on it or overlooked the need for it.  A contamination protocol was provided in January 2015 but that was a different instrument altogether and could not have satisfied the need for a contingency plan.  A comment was made at NOE 823 that non-provision of a contingency plan was common, that cannot possibly make it a right.  DWA failed to press on this, NOE 793.  

My ninth submission concerns the contamination protocol and I point out it's clearly a different thing from a contingency plan, see CB 30 page 6, it's much more limited than a contingency plan, it simply says what to do in the event of a contamination event.  This was requested in August ’14, CB 35, again in CB 37 and again in CB 38.  It was finally provided in January 2015.  The contamination protocol is on the less serious end of the scale, in my submission.  The point has been made that it served no real purpose because it was merely a cut and paste of the DWSNZ provisions.  Mr Wood accepted that it was a somewhat pointless instrument at 793, nevertheless I raise it as an indicative of a generally lackadaisical approach by the DWA to the provision of a requirement.

My tenth submission is that the DWA failed to ensure compliance with the DWSNZ 2008 secure classification.  The classification drifted because HDC enjoyed grandfathered rights from its self-classification many years earlier.  It was required by December 2014 and the DWAs should have ensured that it was in place and had been satisfactorily complied with before that time.  The DWA never actually completed a security assessment.  All the while drinking water was being supplied on the basis that it was secure but it was never so classified as contemplated by the DWSNZ.  

My eleventh submission relates to the DWAs’ responses to an unusually high transgression rate.  I submit those responses were inadequate.  The Inquiry has heard of a period of some six years from February 2010 where transgressions occurred and recurred without any holistic review and no, no satisfactory resolution of the reason for the high rate of transgression.  These transgressions are mentioned in DWA report 17(a), 22, 26, 36 relating to the period 2010 to 2014.  

I understood paragraph 41 of Mr Wood’s first brief, there was a failure to detect an adverse change from February 2010 or a pattern of change.  I submit the DWAs fell short of the required standard by being too easily satisfied by small picture responses.  They failed to be concerned enough about it.  Where there were more than isolated incidents and transgressions kept occurring, they needed to probe more deeply and to find underlying causes, see NOE 777.

I submit there was a focus on clearing transgressions rather than finding the causes, 778.


I submit the DWAs were too easily satisfied by HDC explanations.  DWAs were not enquiring enough about transgressions.  They did not seek a detailed and a meaningful investigation report each time, 776.  The reporting was too ad hoc, there was no system for it, 754.  DWAs did not seek expert advice on the significance of the many transgressions or on tests which could be carried out.   I don’t point to the July 2013 Anderson Park event as warranting criticism by itself, but it was part of a total transgression pattern.  

There was also in relation to these transgressions a failure to escalate the issue to the medical officer of health.  The DWA said it was easy to access him, 834,835, and there would have been a clear benefit in seeking a fresh pair of eyes from Dr Jones or other MoH, see 775, 735.  There was an occasion when it was mentioned to Dr Jones, 11th of September 2014, NOE 778, but the DWAS didn't follow up or persist or pursue the matter effectively.  A conversation with the MoH on that occasion justified a much greater and more persistent response.  

JUSTICE STEVENS:

You are not suggesting, I take it, that the DWA should have gone to the Regional Council?

MR GEDYE:

I don’t submit it was a failing to have not done so, it would have been a useful thing to do, but I don’t s – don’t believe the requirement to do so is sufficiently clear or specific to regard that as a failure.  

JUSTICE STEVENS:

Just that the number of transgressions might well have pointed others in that direction?

MR GEDYE:

Yes.  I think the direct line from the DWA was back to the water supplier saying, “Please satisfy me, please get reports,” but there’s no reason why they couldn't have.

JUSTICE STEVENS:

Yes.  Which in turn would have been by the water supplier supplied to the Regional Council, you – that’s the route you would suggest?

MR GEDYE:

Yes.  There was a pattern in the evidence of HDC seeking to justify the transgressions by things such as higher rate of sampling and backflow issues and the evidence around 817 to 821 covers this.  But Mr Wood was quite firm, in my assessment in the evidence, in saying that there were too many transgressions and that they were troubling.  CB 95 is an example of the most recent, I think its annual compliance report, being after the outbreak dated 28th of October 2016 but it’s still evidence as a pattern of unusually high transgressions.  And that’s a current example of a pattern of transgression that calls out for a more probing and more proactive and insistent approach.  In addition, in relation to all of these transgressions there appears to have been a lack of awareness of and consideration of the protozoa risk and chlorination was seen as the only step that was required in each case.  

My twelfth and final submission relates to the DWA’s response to the Brookvale 3 incident in October 2015.  I have covered that incident extensively today.  The DWA said she was concerned about it, 848, but in my submission the DWA just sat back and passively watched while HDC went through the DWSNZ procedures, 847.  I submit BV3 in October ’15 was serious and should have produced a major enquiry and close involvement by the DWAs but they remained passive and largely uninvolved.  There was no written response at all.  You may recall a series of emails from Mr Kersel of HDC but apart from one acknowledgement I think, there was no substantive response back.  Mr Wood accepted that in the HDC email report dated the 1st of October ’15 which is CB 55, there was a veritable catalogue of issues raised by HDC, see NOE 798.  Proactive engagement was needed.  Mr Wood accepted that, 799.  And as the Brookvale 3 contamination evolved the picture became no less serious.  By the 2nd of October the picture was probably more serious in that there was a further, positive results and no explanation for them.  In the same way I’ve criticised other parties I submit it was failure by the DWA to allow BV 1 and BV 2 to be opened up in October ’15 more or less immediately after number 3 was shut down.  There was no clear test result history, see NOE 800.  In order to accept a simple switching to BV 1 and 2 the DWA would need to know how alike the bores were or what similar circumstances applied.  They didn’t know that, see 805.  Mr Wood accepted he would have been very nervous about it, 803.  He wouldn’t guess, he was concerned, 801, 802.  I don’t make these submissions based only on what Mr Wood said, I make them on their own feet but Mr Wood has endorsed the ones I’ve referred to.

The DWA in October ’15 should have required or persuaded HDC to supply a rigorous and immediate bore head security report on BV 1 and 2.  It was one year four months since MWH had first looked at them.  DWH had reclassified BV 3 immediately as provisionally secure.  They spoke of not doing that because of the possibility of an appeal by HDC.  In my submission such an appeal’s highly unlikely but in any event it wasn’t a valid concern.  The fact that BV 3 was shut down did not obviate the need to reclassify it.  It could have been reopened.  In any event its classification was important until or unless it was permanently decommissioned.

Further in relation to this incident, I submit the DWA failed in not objecting to the cessation of chlorination at an early state on the 5th of October.  There was a mystery continuing about the source and pathway.  Brookvales 1 and 2 were in the same aquifer.  In my submission, the DWA should have positively resisted switching off chlorine, see NOE 804.  There was also lack of awareness and consideration of the Protozoa risk at that point.  

I submit the DWA should have explored other options such as switching to the Hastings water, 802.  DWA should have taken the matter to the MO – Medical Officer of Health, see 752, 753.  Unknown source of contamination at the bore, bore shut down, switch to alternative bores in the same aquifer, it was a matter that the medical officer of health should have known about.  

And finally, in my submission, the DWA failed in allowing the matter to drift from October 2015 right through to August 2016 with no report from Tonkin & Taylor , all the while with the water being un-chlorinated.  A report and an explanation should have been required much earlier.

Those are my submissions in respect of the DWA Sir.

QUESTIONS FROM THE PANEL – NIL

MR GEDYE:

I propose to turn to the final submissions which relate to MWH, the engineering consultancy firm which carried out the bore head security reports.  In relation to the June 2014 report, I submit that that inspection and report were not competently carried out and that MWH did not meet the standard of care and competence required by the public health context and the DWSNZ requirements.  Also, the fact that BV1 and 2 were below-ground installations dictated a higher standard or a high standard.  See NOE 718 when I think Mr Van Bentum accepted that.  

Starting with the Standard itself.  DWSNZ 4.5.2.2 required a person recognised as an expert in the field carry out this report.  Mr Rahman was not an expert in the field, a matter he readily accepted at 689.  He had only been in the water division some nine months.  He had minimal unsupervised inspections and it was apparent he didn't understand properly the risks and needs of the inspection.  He was not adequately supervised.  The fact that MWH as a company may have credentials, did not cure the fact that the person actually carrying out the Inquiry did not have the necessary expertise.  

In my submission, MWH did not adequately train Mr Rahman to carry out these inspections.  A further failing in relation to the June 2014 report is that, in my submission –

JUSTICE STEVENS:

Two, is it?

MR GEDYE:

No.

JUSTCIE STEVENS:

Same part of – yes?

MR GEDYE:

Yes, just that the report was not competently carried out.  That the DWSNZ requirement was not understood or followed adequately.  This is DWS 4.5.2.2.  You may recall I cross-examined Mr Rahman on the three separate criteria or requirements.   The inspection was done superficially, in my submission, from outside the chamber looking down the manhole.  This was a report on compliance to be used to satisfy a secure rating under the DWSNZ.  As such a strict approach was needed, the clients brief was not a justification for a superficial approach and I particularly object to the risk-based approach which was mentioned at 715 and also the prospect of a high level inspection.  None of those matters alter the fact that strict compliance had to be proved.  

Although MWW had a long association with HDC and it's bores, it d no seek information on file such as the water safety plan and maintenance records, the absence of which might have been illuminating to MWH.  The bore wasn't compliant with DWSNZ and the bore wasn't compliant with the guidelines at page 100.  Looking further at particular aspects of the deficiencies as I understood Mr van Bentum’s evidence at 722 he conceded at the inspection was inadequate, in particular inspecting only from the manhole and not entering the bore.  The first main requirement in 4.5.2.2 which is to have the bore head sealed was not adequately checked.  Instruction Mr Rahman received failed to identify the need for special attention to the glands or seals, these were known to deteriorate over time, see 713, also 718.  I note that Dr Swabey was quite firm, he could see visually that the glands were inadequate once he got inside the chamber, 640 to 642.  Had NWH gone inside the chamber they would have seen that.  In the report there was a failure to report on the glands being the single riskiest element in respect of BV1 and 2.  They were mentioned in the case of BV3, this was accepted as an error at 716.  No mention was made of the DWSNZ second main requirement that the casing must not allow ingress of shallow groundwater.  Mr Rahman said he took this to mean only the shaft in the ground, 693, 395 but that was an impractical or unduly limited interpretation which would not serve the purpose intended.  MWH failed to obtain and review the Water Safety Plan even though DWSNZ 4.5.2.2 refers to it.  I point out that MWH is a company in fact drafted the Water Safety Plan and the standards say that the WSP must address various risks, it was an obvious reference document for MWH to read as well as the several other documents which they did source.  The MWH appeared to be unaware that BV1 and BV2 dry wells leaked even though the WSP noted it several times, NOE 700.  Mr Rahman acknowledged in his brief that concrete is not watertight, 704.  Regardless of the standards a leaving dry well was a threat to the casing, if that meant the shaft into the ground, as Mr Rahman said and poor cable hole seals were obvious risks on a common sense basis especially for a below ground installation.  MWH relied on flood maps and a theoretical 50 years inundation risk.  That was not an adequate assessment of the situation given that the dry wells leaked, NOE 701.  Further MWH did not address compliance with the standard NZS 44.11, also required by the DWSNZ being the third criterion.  Mr Rahman accepted he should have at 707.  Mr van Bentum accepted that there was a mere assumption the standard was complied with at 719, 720.  He raised some matters which might have made it difficult to be sure about that but in that event MWH should have caveated its report or noted that, 721.  In terms of interpreting the standard no issues were raised at the time, that’s a normal role for an engineer.  No ambiguity was felt or expressed at the time.  The fact that the concrete or asphalt was not sloping away from the chamber is another defect, 619.  They did not satisfy themselves that the guidelines’ effective grout seal, page 100, was met.  They did not check sump pump operation even though there was evidence that BV1’s upper pump was unserviceable due to a loose wire and that the telemetry showed it hadn't worked since May 2012 leading to a probability that it had been unserviceable for some time.  Mr van Bentum at 718 accepted it would have been good practice to check sump pump operation, see also 719.  Mr Rahman said at 709 he relied on a lack of water in the sump but that was not an acceptable basis.  The first report makes no note of livestock being grazed nearby and merely said none was present at the time of inspection.  No mention in the first report of proximity of BV1 and 2 to road or ditches.  MWH did not obtain a briefing on the history of the bores.  This may have, if sought, uncovered the 1998 incident, see NOE 723.  And although it’s only a general matter I note that the state of the bores was scruffy and there was dirt and wet, Dr Swabey at 680 spoke of this but the MWH record itself refers to a fairly scruffy state.  This was an indicator of a possible poor condition.  Reasonable to suggest it was also an indicator of a lack of lackadaisical attitude by HDC to its bores generally.  If it had known they were to be inspected and left them in that state that might have been a red flag to an inquisitive engineer.

I would just briefly mention separately that in May 2016 MWH carried out an operational review strategy document for HDC, this being CB 9.  Although it mainly addressed strategy for a replacement drinking water source I do note there were several references in that document to bore security matters, page 19.  Wrongly repeated there were no significant contamination risks but it did add a few points omitted from the earlier report such as animals.  Page 20 discusses flooding.  It notes on this occasion the existence of drains but says there was no evidence of flooding, that was an overly theoretical approach.  Page 30 recommended upgrading the Brookvale bores to meet the DWS if continued use was planned which appears to me to be an acknowledgement they were not up to standard.  And interestingly on page 41 there was a discussion of ground water, surface water interaction noting a direct hydraulic connection.  There was a failure to report that in the final security report.

In respect of the final MWH report in August ’16 CB 10, I repeat the same criticisms as existed in respect of the 2014 report.  This time the need for a five metre setback was noted but apart from that there was no significant or useful improvement on the deficiencies of the earlier report.

Those are my submissions.

Ms cuncannon:

Sir, I intend to address the Inquiry on issues 5 to 7 and there are three parties I intend to address you on.  First of all the Hastings District Council.  Sir, I’ve identified 28 matters to address you on and I’ve loosely grouped those into five areas.

First of all contingency planning, secondly the boil water notice, third the timing of the response, fourthly communications and fifthly the reinstatement plan.

Turning first to contingency planning and Sir I acknowledge at the outset that some of these matters may overlap or really be elaborations or points of emphasis on various points.

Sir, the first failure that in my submission the Inquiry needs to consider is HDC’s failure to have a single and effective contingency plan.  This was, of course, required by the water safety plan, the DWAs and good practice.  I note, Sir, that the District Council has been working on contingency plans in one form or another since at least 2008 and we know that from CB 106 and the discussion at notes of evidence 885.  Arguably we’ve seen the quality of the plans deteriorate since that time.  We’ve seen the evolution through CB 3, CB 138 and CB 4.  And the panel will recall that CB 3 in fact had a level of contingency plans included, that was the 2008 version and over time those plans were removed and what was left was a generic reference to other broader HDC documents.  But the panel will also recall that we went through the 10 HDC documents that were considered relevant to contingency planning and neither individually or in combination, were they considered adequate.  And I understood Mr Chapman to accept that at notes of evidence 900.  We’ve seen throughout that time significant delay in producing a contingency plan and eventually the water safety plan was accepted with the E.coli contamination protocol document 40 which my learned friend Mr Gedye has already referred to and, of course, as he has noted that is a very limited document and there is a real question as to whether or not it can be counted as a contingency plan.  

A water safety plan, at CB 4, provided for full contingency plans and specific contingency plans to be developed by 31 December 2015.   That is the Hastings District Council had a full year to prepare those plans.  It simply did not comply with that condition or requirement of the water safety plan and that is despite the fact that a significant number of risks identified in that plan needed a proper contingency plan to assist to mitigate the risks and that is roughly 35 of the 53 risks.

Importantly to the circumstances of the outbreak in August 2016, the water safety plan had no framework to consider when one should issue a boil water notice and there was no draft boil water notice.  My submission to the Inquiry that their contingency plan should have been developed and it should have explained that finding E.coli, particularly in source water, could indicate the presence of a variety of pathogens including protozoa   That is true also of E.coli found in the reticulation because even if a source is backflow, particularly backflow from a farm, for example, Protozoa can still be a risk and that is simply because a number of pathogens can coexist in the faeces that the E.coli indicates. 

It is also my submission to the Inquiry that the contingency plan should have included and required proactive consultation with the DHB in the event of a contamination event and that was necessary to ensure that information about the general health of the community was being actively sought and actively considered.

My submission that the contingency plan that should have been developed should also have included the requirement to practicably consult with the Regional Council because in the event of a contamination event it is important that the District Council is actively seeking information about whether or not there have been any changes in the wider environment and in particular in relation to the aquifer. 

I suggest that the Inquiry would be particularly concerned to have heard that there was no cost or resourcing constraints as such that led to this failure to develop the contingency plans.  Essentially, it seems not to have been a priority and not got done and I suggest that that has been the case since about 2008.  

I suggest the Inquiry will also have been concerned to hear about the lack of management involvement and oversight and, in particular, Mr Kersel’s comment that there was little interaction, from his perspective, with Mr Stuijt who we have been told was the manager directly responsible for developing the water safety plan and that was noted at page 1077 of the notes of evidence.  

We have also seen that there was no plan for ongoing training, keeping the water safety plan and the contingency plan alive and under constant review and that is despite the fact that there is a wealth of resources available to assist water suppliers to achieve that.  So we have seen the detail in the Guidelines provided by the MoH about contingency planning and were aware that, unfortunately, they simply haven’t been referred to in the development of a number of these documents. 

JUSTICE STEVENS:

That seems to suggest that the water safety plan is a living document.  What do you rely on to supply that?

MS CUNCANNON:
Sir, that is in terms of the feedback loop which is mandated both by the water safety plan itself, Your Honour will recall the diagram that the water safety plan included which had as an important step the fact that you would develop contingency plans, keep them under review and ensure that information was fed back into your process to make sure that the, the process was improved and that is also reflected in the, in the guidance in the Guidelines.

JUSTICE STEVENS:

So the mere fact that that’s a five year plan, or said to survive or be effective for that period, isn't the end of the matter?

Ms Cuncannon:

No Sir and I’d also note that from the DWA’s perspective while it was signed off for five years they had the ability to review it and make it a part of their auditing process and Mr Wood referred to that Sir, that in his view that was something that could and should be followed up as part of the review process.  And also, of course, we know from the document itself that HDC had committed to review it first of all annually and then every three years after that.  So that five period, in my submission Sir, isn't the appropriate measure for how this document should have been engaged with, both by HDC and in fact the DWAs.

With reference to the guideline we know that Mr Kersel developed CB 40, the E. coli contamination protocol.  That he told us at page 1074 of the notes of evidence that that was done with reference to the standards only and not to the guidelines.  And of course a point that was discussed in some detail with a number of witnesses as raised by Mr Wilson was the fact that there is a limited or in fact no senior oversight or appreciation of the need to have executive or elected council members engaging with the Water Safety Plan and with the risks that it raises.  

Now in fairness I wanted to note that Mr Kersel clearly had an understanding that situations may change and you would need to investigate and respond to, for example, complaints to customers, from customers, that discussion was at 1069 of the notes of evidence.  That’s my submission that amongst the relevant Hastings District Council staff there was limited understanding of the factors that would require escalation in an emergency situation and we see that at 1071 to 1072 of the notes of evidence and that, in my submission, emphasises why contingency planning, entraining and discussion of those matters is so important so that when a day like 12 August arrives the parties involved are ready and able to respond to the information that is available.

Justice Stevens: 

Presumably that would include actually who was going to be responsible if someone more senior were absent?

Ms Cuncannon:

Yes Sir.

Justice Stevens:

Because I recall that there was a delegation in place?

Ms Cuncannon:

Yes Sir.

Justice Stevens:

But the delegatee doesn’t seem to have taken any active part in the developing crisis?

Ms Cuncannon:

Yes Sir and that may have been for the best in the circumstances given he wasn't a water supply expert.  The chain of command appears to have skipped immediately to Mr Thew involving Mr Chapman on the phone.  So that may, in a sense, have been a practical way around that issue.  But the concern that I would raise there is that there was no document which if somebody needed to could be picked up to resolve that situation, it was very much an ad hoc response to involve Mr Thew in that way and he himself accepted that, you know, there were matters that he didn’t have the detail of because that’s not his day-to-day responsibility either and, of course, as Your Honour knows Mr Chapman wasn't there because he was on leave that day.  

Justice Stevens:

But also puts into question the utility or effectiveness of the delegation, I think that’s a meaningless piece of paper really?

Ms Cuncannon:

Yes Sir I think the District Council would want it noted that it's much broader than of course just dealing with an emergency.

Justice Stevens: 

Of course.

Ms Cuncannon:

But, of course, an emergency is –

Justice Stevens: 

It bites.

Ms Cuncannon:

It's where it bites.

Justice Stevens:

Whatever the circumstances, yes.

Ms Cuncannon:

That brings me to the second matter that I wanted to raise with the Inquiry which is that, in my submission, the evidence of council staff has shown an inadequate understanding of the risks and that this has been demonstrated both in the immediate response on 12 August but also the subsequent investigations that have taken place since that time.  So it's my submission to the Inquiry that there appears to be a mixed understanding within the District Council as to what risks are present within their network and in particular what test results may mean.  So it's my submission that Mr Stuijt in particular had a constrained understanding and I understood that he accepted that he had incomplete knowledge of the risks at page 1011 of the notes of evidence.  It was also of concern his comments about what a presence test for the initial E. coli test would mean where he said that that wasn't a positive and that was at page 1057 of the notes of evidence.  It was also of concern, his comments about what a presence test for the initial E. coli test would mean where he said that that wasn’t a positive and that was at page 1057 of the notes of evidence.  In contrast it was clear that Mr Chapman has a very wide knowledge of water issues but the difficulty there is whether or not his theoretical knowledge or his particular expertise is actually reflected in the day‑to‑day operations of the counsel’s water supply.  An example of that is the discussion that Mr Chapman and I had about the need for multiple barriers and the comment there was very much premised on the theoretical need for multiple barriers but when we dug into it, of course, the HDC does not have multiple barriers in its supply.  So for example, Mr Chapman gave the example of turbidity monitors as one of the barriers that you can have and yet there doesn’t seem to have been any discussion or consideration until the August outbreak as to whether or not, in an untreated supply, the council should have had turbidity monitors in place.  And again, no resourcing or costs implications have been raised as to why that hasn’t been considered and implemented.  It’s not to say that necessarily would have impacted on the August outbreak but when you have an untreated supply it’s my submission that having a good water safety plan which identifies risk will allow you to identify what barriers you can have in place and you can then have an opportunity to implement them as fully as you can.

In terms of the appreciation of risk, I submit that the Inquiry should be concerned that there was an inadequate understanding of the risk of protozoa on the 12th of August.  Now fortunately the suspicion that it was a campylobacter outbreak has in fact turned out to be correct, but my submission is that comes after 22 situation reports from ESR and numerous scientists looking deeply into this matter.  That wasn’t the knowledge that anybody had on the 12th of August and in fact, that’s the very reason that a boil water notice was ultimately issued later that day.  Now it’s important to note that I’m not suggesting that every time you get a positive E. coli reading that you must automatically issue a boil water notice.  But what a responsible water supplier needs to do is to have a nuanced appreciation of what its testing means, what information from the community may mean and to be able to assimilate and test that information so that it can properly respond in the circumstances.

Justice Stevens:

 And is what you’re saying, it might be different if at the time you get a positive to E. coli, out there in the community people are getting sick left, right and centre?

Ms cuncannon:

Exactly, Sir.  And it may even be a case where you don’t have a positive for E. coli anywhere in your network but the information that we’ve heard from, in particular Mr Woods and Dr Jones, where if you are testing the information about sickness in the community, it may be that the only ubiquious explanation for the illness in a particular area is the water supply and that may well require a responsible water supplier to respond absent any positive testing at that time.  Particularly as we’ve explored that the testing itself is quite limited.  Then on the 12th of August 300 mils approximately before that time of many millions of litres had been tested by HDC so in my submission it needs to have quite a nuanced approach but to be able to undertake that analysis you need to have a deep understanding of your network and the risk factors that may or may not present in the community.

And I note that that’s important, Sir.  Whether or not the source is the issue or the reticulation is the issue because pathogens can enter the system, whether from animal waste or human waste and it’s very unlikely that only one pathogen will ever be present.  Now, of course, a particular pathogen may be more prevalent or have a higher attack rate, be more virulent, but that doesn’t mean that you’re likely to be lucky and only ever have one to deal with.

I also note, Sir, that again with hindsight we are very much in reliance on the clinical data to assess what pathogen was an issue in this case.  But it’s the Inquiry’s understanding that best practice is in fact to test thoroughly water samples to ensure that you have a proper understanding of what’s in the water.  Clinical samples are helpful but not in themselves determinative and that requires extensive testing at both the source and throughout the far extremes of our network so that you know that you have got clean water everywhere. 

That brings me to my third point which is that HDC has failed, in my submission, to have at the very least a list of its vulnerable customers and up‑to-date contact details for them.  In my submission, it should hold lists for all vulnerable and essential customers both individuals and institutional clients so that they can be contacted when an emergency arises.  Now, in fairness to HDC, we did hear that they have some lists so we know they have a dialysis list and we know that they have a list of schools in the area, but as we saw by reference to CB 125, there are a number of high needs customers who should be identifiable to a water supplier at very short notice and those contacts need to be kept up-to-date and at hand.  

That brings me to my fourth point, that despite the events of the 12th of August 2016 and following, we still do not have a contingency plan in place that is effective and that is despite a fact that a number of steps in this process have required one.  The DWAs have required it to be reconsidered and updated, the reinstatement plan has required it to be reconsidered and there has been a commitment to the Inquiry as part of the issue 8 hearings that that process will also be expedited and I think there is a real question for the Inquiry as to how long such work should take.  I think Your Honour noted that a communications plan like we saw at CB125 should very readily be able to be produced and yet we heard from Ms McKay that that was still very much a work in progress and I suggest that perhaps one of the reasons we have seen that these things have taken a long time is that there seems to be a heavy reliance within the District Council on what has at variously been termed common-sense and getting out there and just doing it.  But it is my submission to the Inquiry that both of those ideas are, with respect, are overstated or misplaced.  

It is quite clear that on a day-to-day basis, for example, that someone like Mr Kersel very much knows what he is doing for – and he also knew that in an emergency situation he may well have to step through the steps in the Drinking Water Standards faster than you would in a usual situation, but neither Mr Stuijt nor Mr Kersel knew what factors to look for in advance and therefore what matters to test and we see that at 1071 and 1072 of the notes of evidence.

And we see also in their actions that they did what they knew to do, so they called the goldfish suppliers, they called – sorry, goldfish owners and they called the people who don’t like chlorine because that’s something that they already knew they had to do and that is at 1080 of the notes of evidence, but we also know that that Friday night, there was no discussion of contacting the boarding schools, contacting other vulnerable customers and it is my submission that is because those things had not been pre-thought of and so the idea of doing things differently in response to new information is a lofty goal, but you need to have concrete steps in place and training on those matters to ensure that they actually take place and the references for that are 1096, 1098, 1126 and 1131. 

That brings me to my fifth point in relation to contingency planning.  There was arguably a failure to have sufficient chlorine on site ready to go.  Now, we heard from Mr Chapman that the usual practice of HDC is to have 24 hours supply on hand, but on this particular day that was not the case and therefore the contractors needed to purchase on their way to site. Now that may not have been a very large delay, but perhaps the real issue is that that wasn’t organised at either 12 o'clock when Ms Lynch, in fact it was only organised during the 2.00 pm meeting and that’s at 1079 of the notes of evidence.  Now perhaps that may not have been a big issue in the overall scheme of things but it's an example of the fact that there wasn't a degree of urgency given what was called an exceptional call from the DWA.

Mr Wilson:

It might have been a major issue if no chlorine were available at the retailers?

Ms Cuncannon:

Yes Sir exactly.  That brings me to my second topic which is the boil water notice.  In my submission there was a failure to consider the –

Justice Stevens: 

Are you going to list these one, two, three, four or are you going to continue it down six, seven and eight?

Ms Cuncannon:

Six, seven and eighth if that’s all right with you Sir, that’s how they're numbered in my document and hopefully we’ll get to 28.  

So point six.  In my submission there was a failure to consider the boil water notice at the 2.00 pm meeting that Friday and in my submission it should have been considered then given there was an unknown pathogen.  The first point I’d make is it's my submission to the Inquiry that on the balance of the evidence there was no discussion of the need to boil water at that 2.00 pm meeting and that’s despite the second brief of evidence of Mr Stuijt.  But I contrast it with the evidence in particular of Dr Jones at 1197 of the notes of evidence.  And also, of course, the minutes of that meeting which are at CB 147.  Now as I've already said it's not my submission that just because you have a positive E. coli test you must issue a boil water notice, b it's very important to consider the information that was available at that time and going through the community illness, the information about school absenteeism, for example, in my submission there was a very real risk that something was causing diarrhoea and vomiting in the community.  While campylobacter was the prime suspect given there was one notified case and five suspected cases that was hardly definitive and in particular there was already a suspicion of norovirus at the two rest homes and given all of the information available as the minutes record the case could only be described as one of diarrhoea and vomiting and given those circumstances a boil water notice should have been considered.  And it's my further submission to the Inquiry that the first person to think of the boil water notice was in fact Dr Snee in his discussion with Dr Jones following that 2.00 pm meeting and having had that discussion Dr Jones progressed the matters with the DWAs and in particular Peter Wood who concurred with that opinion and that led to the further discussion at 4.45.  And in my submission that’s simply not what a responsible water supplier should have been doing with that information at 2.00 pm.  Even if they had simply been querying with the health professional whether or not that was something that was needed that was a step and a question that should have been asked.  

That brings me to my seventh point.  Which is that eventually when that decision was made at the 4.45 pm meeting the boil water notice should have been able to be issued more quickly.  If a boil water notice had been ready to go in draft supported by an up-to-date communications plan it's my submission that it could have been executed and the first wave of people notified within a few minutes.  That is the point of those sorts of templates.  

That brings me to my eighth point which is the boil water notice was particularly poorly worded.  It did not tell people to boil water, it urged them to do so.  Given the important public health message that a boil water notice has it should have been as directive and clear as possible.  It's my submission that the Inquiry will be concerned to learn that the person from HDC who was instructed to draft it, Ms McKay, had no knowledge or previous knowledge of a boil water notice and no experience or knowledge of the guidelines and if she had or if there had been a template then the notice would have been more appropriately worded both in terms of being directive but importantly in terms of what it told people to do.  So the panel will remember the discussion about the fact that it told people to boil the water for a minute when, in actual fact, best practice as recorded in the Guidelines is simply to bring the water to a rolling boil.  And of course there also appears to have been some confusion that day as recorded in the brief of evidence of Mr Thew about who was meant to issue it and again the Guidelines are very clear that these matters are for the water supplier and give significant guidance on how to develop them and the matters that need to be considered in doing so.  

That brings me to my ninth point which is that in terms of issuing and promulgating the boil water notice, in my submission that could have been issued and promulgated to the community more quickly and that in doing so the District Council was excessively reliant on social media.  As I have already said, there was no proper communication plan for the boil water notice and we heard from Ms McKay that, essentially, the plan was an undocumented scatter gun approach.  That is at 1091 of the notes of evidence and it is my suggestion that, in fact, the response was determined by the personnel who were available on that Friday night rather than what was necessarily the best options.  For example, we heard that there was no phone tree ready to go and as I have already mentioned there were lists for dialysis but schools, but they do not appear to have been used or prepared in the same way as the don’t like chlorine list or the goldfish list.  There was limited or no consideration of other vulnerable customers.  The aged residential care facilities were discussed with the DHB, but other vulnerable customers, elderly living in their own homes, for example, were not discussed.    When questioned about this, Ms McKay explained that the Council was aware that with social media messaging, people who get the messages will call other people that they are concerned about, but by definition I suggest the most vulnerable live alone and don’t have strong support networks, so don’t have people who will necessarily think to call them at 8 o'clock, 9 o'clock, 10 o'clock at night when they see something like that on their Facebook message and I suggest that the boil water notice and the way it was promulgated can be contrasted with the way the boil water notice was removed and other messaging during the situation where we did see a much broader response and, in my submission, that broader approach would have been appropriate that Friday night and, as I have already said, we have heard from Ms McKay that there is still no written communications plan in place.  

One matter I simply note because it has been part of the evidence, is the Panel may wish to consider whether or not the stinger system should have been used or whether it accepts the analysis from HDC that that may have been too alarming or too extreme for the community in the circumstances.  A secondary matter there would be whether or not there should have been preparation and warning for the community given other communities do use systems like that for such situations.  

My tenth point, I suggest, is a learning rather than a particular failure or criticism and I simply note that the information available to the Inquiry is that the elderly are particular at-risk during a boil water notice due to the high rate of injuries from having to boil large volumes of water over time and so that best practice would suggest that providing bottled water to the elderly as soon as possible in the case of an outbreak is best practice and that in the future HDC’s contingency planning should provide for this either by having a stockpile of water as necessary or ensuring it has ready access to a supply of bottled water. 

That brings me to my third topic and my eleventh matter to raise with you, the timing of the response.  So this addresses matters in relation to what happened on the 12th of August.  It’s my submission that HDC should have been more proactive in response to the phone call that Mr Kersel received from DWA Joe Lynch at noon on the 12th of August.  And that is because that phone call has been described as both unusual and exceptional.  Now there’s been some queries raised as to whether or not on the phone call Ms Lynch made a recommendation to immediately chlorinate or if the matter was somehow still under discussion.  There is, in my submission, a conflict in the evidence because Ms Lynch at paragraph 50 of her brief of evidence has been clear that she considered she was making a recommendation to chlorinate at that time and Mr Kersel has explained that he was open to that but simply wanted to get more information and of course, it wasn’t a decision for him to directly make.  But in my submission to the panel that is not the particular issue that requires focus.  What is important is how that information was received and acted on and it’s my submission that there was a lack of urgency, given how exceptional that call was.  This was not a customer ringing to complain because their doctor had said it might be the water.  This was a DWA who’d never made a phone call like this before and that’s why it required a degree of urgency and a degree of inquisitiveness which in my submission was not the way it was received.  And we know that because, for example, the contractors were not contacted to have the chlorine ready to go until after or during the course of the 2.00 pm meeting.

That brings me to my twelfth point.  In my submission there should have been a clear and direct discussion with the District Health Board as to what was doing what on the 12th of August.  Given there was no written contingency plan with tasks and delegations, it was even more important that there was a very direct discussion about who was doing what.  And in my submission it was ultimately HDC’s responsibility to ensure that this happened.  But what we saw in reference to document 136 was that the allocation of tasks was not considered immediately on that Friday night.  Instead it evolved over that weekend of 13, 14 August.

Justice Stevens:

I suppose that the documentation that we do have is a bit of a clue to this because the DHB seemed to have minutes of the 2.00 pm meeting and then every other major meeting after that was the subject of an incident report and quite detailed but I don’t recall anything of that ilk by the District Council.  Is that accurate?

Ms cuncannon:

 Not that the Inquiry’s been provided Sir.  That’s right.  

Justice Stevens:

 And so you’re –

Ms cuncannon:

 I won’t exclude the fact that there might be more documents.

Justice Stevens:

Well, of course.  But we haven’t seen them.  And…

Ms cuncannon:

That’s right Sir.  And the proposition that’s been put forward is that this was very much a team effort and everyone was working together and I very much support that approach but the difficulty is, is that we see that conversations that should have taken place on a Friday night instead evolved over the weekend and my ultimate submission to the Inquiry is going to be that various steps should have been set in trein on Saturday  morning as soon as those water test results came back and it should have been clear that the worst case scenario would be that up to 14,000 people could be sick.  And at that point, if consideration had been given for example to the groups of vulnerable customers then we would have seen a faster move to things like the welfare support than actually was the case.  But because that thinking hadn’t been done as to who might be affected and how they might need to be helped, that thinking very much evolved over the course of the weekend. 

And that brings me very neatly to my thirteenth point which is that there should have been a clear and direct discussion with the District Health Board as to the worst case scenario.  Now I fully accept that health information is the domain of the District Health Board but it is my submission that a responsible water supplier will be actively enquiring and pursuing that information and making sure it understands that information and the concern I have from the evidence of both Mr Thew and Dr Jones as it seems to have been very much a matter of ongoing discussions and as I understood Mr Thew’s evidence, I think this is at 1142 of the notes of evidence, he didn’t necessarily appreciate the likely full scale of the event until sometime on Sunday and it's my submission having again spoken with Dr Jones about how that sort of analysis is done that once the water was confirmed on Saturday morning as being the true culprit that then that worst-case scenario should have been very much in evidence.  

And that really brings me to the rest of my specific points on the timing of the response.  So first of all number 14, the advice to food handling businesses and cafés was, in my submission, too slow.  That is something that should have been done on that Friday night when the boil water notice was issued.  The panel will recall that 10 of the 22 food outlets in Havelock North were still open that night but they were not contacted until Saturday 8.00 am.  Now again if there had been a contingency plan in place it's my submission that all Mr Thew or Ms McKay who were the attendees at that 4.45 pm meeting would have needed to do was to call the lead Environment Health Officer and start that phone tree in action.  Now that’s exactly what happened on the Saturday but with a bit of forethought, not just the benefit of hindsight but with forethought it would have happened that Friday night.  

Point 15, the same is true, in my submission, of contacting elderly.  Now we know that the DHB took direct responsibility for contacting aged residential care facilities but that leaves a large segment of the elderly population who are in their own homes who may also need support, who are just as vulnerable to a water contaminant or a water borne contaminant as elderly and in an aged residential care facility.  And I note that ultimately there was very good use by HDC of the Red Cross, MSD, Aged Concern, Meals on Wheels et cetera.  But again with a contingency plan in place which identified that those channels were available all of those things could have been set in motion on either Friday night or Saturday morning once the true risk was appreciated with the further testing.  And I think that, you know, it's commendable and we’ve seen in Mr Thew’s evidence and this is 1140, that that has now been acknowledged and Aged Concern, for example, will be part of the feedback loop because they note that an organisation like that isn't just out about getting messaging out to the elderly but good communication with them will again be another point of source of information about what’s going on in the community if there is an issue that needs to be tested.  

That brings me to points 16 and 17 while I will deal with together which are, first of all, the delays in contacting schools and then the delays in closing schools.  So it appears that the boarding schools just weren't thought of on that Friday night and we know that the Ministry of Education found out on Facebook on Saturday afternoon about the situation, they weren't called formally until Sunday morning.  And it also appears that over the weekend the focus was very much on supplying water tankers rather than on preventing secondary infection and it's my submission that greater consideration should have been given to that secondary infection risk which Dr Jones described as a very real risk given how many people were ill.   

And We see that on Monday afternoon that was appreciated and the schools were closed but again it’s my submission to the Inquiry that the factors that led to the closure, the fact that children couldn’t be relied on to manage the difficult hygiene requirements in the circumstances should have been clear to everybody by the Sunday afternoon and while it’s not for the HDC to close schools, I fully acknowledge that, it’s not for the DHB to close schools, I fully acknowledge that, this is an area where clear information about risk would no doubt be well received by board of trustees and could be taken on board.

Justice Stevens:

Or presumably could have contacted the Ministry of Education and said, “What do we do?”
Ms cuncannon:
That’s right Sir.
Justice Stevens:
How do we make it happen?

MS CUNCANNON:

Yes, that’s right, in terms of a practical response, exactly.  That brings me to my eighteenth point which is delays in contacting and engaging with early childhood education centres.  Now, the same points apply as with schools, but in my submission they are even more pressing because very young children are, as I understand it, particularly vulnerable and, of course, have even less scope to apply the hygiene requirements. 

My nineteenth point I raise simply for discussion for the Panel to consider and perhaps for HDC to respond to if they see fit which is that it may be the case that the Panel considers that HDC should have switched to Hastings water sooner.  We know that HDC continued to run bores 1 and 2 from 12 August to 24 August.  Now, even though the water was chlorinated, arguably this was an unnecessary risk, potentially flushing out evidence which may have been of assistance in investigating the source of the contamination.  While the boil water notice was in place, there is always a Protozoa risk given it is a difficult thing for people to comprehensively boil every bit of water and I note that, of course, they had experience in shutting down BV3 quite recently so it may have been something that HDC was able readily to do.  But as I say, I don’t raise that as a specific criticism, rather something to be considered further. 

Another matter I raise for consideration by the Inquiry is a concern in terms of the tone of some of the evidence and discussion in terms of whether or not HDC is truly taking responsibility for these matters or if it is inappropriately relying on the fact that the DHB will be the back-up option in the case of any serious situations and the Panel may recall the discussion I had with Mr Chapman about paragraph 7.4 of his brief of evidence.  My concern is that relying on the DHB is not the right mindset and perhaps shows why contingency planning has not been given the seriousness and the focus that the Guidelines, for example, would expect of a responsible water supplier.  It is my submission that any failure by the DWAs or DHB is no excuse in respect of HDC.  They are the water supplier.  It is for them to understand their network.  It is for them to consider whether or not a boil water notice is appropriate and this situation has shown, in my submission, the importance of having a water safety plan and having staff aware of the risks and being prepared to ask the right questions and understand the answers they are getting.  So of course information, particularly health information, will be held by the DHB, but it is for the water supplier to make sure it is seeking that information in appropriate circumstances and testing that information and making sure it responds appropriately when concerns are raised with them and that is not to say that there should not be good co-operation, of course there should be.  We don’t want duplication of effort unnecessarily, but in my submission the primary responsibility, no matter how decides to take the lead role for a particular incident, the ultimate responsibility must always be with the water supplier.  

JUSTICE STEVENS:

But any issue of duplication would be largely resolved if there was a proper plan?

MS CUNCANNON:

Yes Sir, exactly. 

JUSTICE STEVENS:

Because it would have been worked out beforehand, who would do what and when and the different avenues or angles that need to be followed up because it might be a case of all hands to the pump.

MS CUNCANNON:

Indeed.  Exactly in a, in a large outbreak and I think Mr Wilson made the comment at one point that there was a bit of luck involved that Havelock was reasonably contained, 14,000 people, if this had been a Hastings bore we would have been dealing with a much bigger situation and in that situation, certainly, all hands to the deck – or to the pump. 

That brings me then to my twenty-first point which is that the welfare response was ultimately delayed by these various matters and in my submission if HDC had properly understood on that Saturday morning the worst case scenario given the confirmation that it was a water-borne incident then what we saw happening on Sunday afternoon, organising the meetings to take place on Monday, ultimately the Red Cross being called in on Monday afternoon and arriving on Tuesday, all would have happened that much sooner and given the difficulties and significant difficulties of many members of the Havelock North community, it is my submission that that is not just a matter of, of delay, it is a matter of general concern given how well so many people in the community were.  And I suspect it will be clear from the tenor of those submissions, with respect to the timing, that it’s my respectful submission that the Inquiry should not accept the ultimate conclusion of the Hamilton report which is CB 108 which is essentially that action was swift and people reacted with great speed.  In my submission many of these matters should have been thought about on Friday might and certainly should have been actioned on Saturday morning on receipt of those water sample results.  

That brings me to my fourth topic which is communications.  At CB 112 and CB 113 the various communications with the public are set out and the panel will recall the discussion with Ms McKay about the information contained in those messages and that discussion is at 1099 to 1104 of the notes of evidence and how it contrasted to the scientific information about the testing which we see at CB 143, CB 109, CB 110 and CB 111.  And it’s my submission that while understandable that a communications perspective is that things need to be clear and obvious, that there was a lack of transparency in those communications and that the desire to assure the community that their water was safe was not in fact accurately reflecting the information available to the Council at that time in terms of the water testing results that it was receiving.

I suggest that’s reflected in what is my point 23 which is that there is a lack of audit trail or process within the District Council for messages which contained scientific or technical information.  That’s particularly important in pressured situations and very important to ensure that information is of the highest degree of accuracy and the discussion for that is at 1137 and 1138 of the notes of evidence.

Justice Stevens:

 When you speak of the lack of transparency, do you go as far as to say that if there wasn’t a lack of transparency or a provision of full information then at the very least this was a lost opportunity to explain to the public the real risks that they were now facing?

Ms cuncannon:

Yes Sir and you bring me straight to my point 24 which is a lack of proactive messaging.

Justice Stevens:

Sorry I –

Ms cuncannon:

 No, no, no, you’re exactly right Sir, that, and I think it was –

Justice Stevens:

 But it’s linked actually to the point 22.

Ms cuncannon:

 It is Sir.  My concern there was for example saying that the tests were clear when in fact the bores were being tested positive every day.  Now I accept that Ms McKay was concerned to assure people that the water was safe, but one doesn’t need to say that by reference to the test results when the test results in fact show that there are issues with the water.

Justice Stevens:

 Well the correct answer might be the water is safe because it’s chlorinated –

Ms cuncannon:

And you’re boiling it.

Justice Stevens:

 And you’re boiling it.  So the chlorination will kill campylobacter and the boiled water notice remove other bugs.

Ms cuncannon:

 Exactly Sir.

Justice Stevens:

 So that’s the true position but, you know, what a golden opportunity to actually help the community understand the risks.

Ms cuncannon:

 Yes Sir, and I think Dr Poutasi would call that proactive messaging which is my point 24, that – and I understood Ms McKay to say well, we responded to people in a proactive way when they asked questions.  We gave them that information but I think the point Your Honour’s picking up on is that here was an opportunity to more widely educate people and that that messaging should have been broader than responses on Facebook and that discussion is at 1105 and 1108 of the notes of evidence.

And it also dovetails in with my point 25 which was in fact a point of Mr Wilson’s which is that pre-prepared communication materials, for example black pages, are very important in emergency situations like this.  It is very common for organisations and institutions that need to deal with emergencies to have communications ready to go and that is not to say that they won't need to be tinkered with or to deal with the nuance of the situation, but that shouldn't stop them being in place because it is much easier to tidy something up than to start from scratch, as we all know.  

That brings me to my twenty-sixth point which is that HDC should have contacted the regional council.  We know from Mr Thew that they did on the Sunday, that is at 1132, and that was in relation to a concern around private bores and Mr Thew noted, of course, that HDC has limited information about private bores, but again to me this emphasises the importance of contingency planning because somebody like HDC is much more likely to realise there is a broader risk and be in a position to make sure that that information is flagged through the Regional Council so if they had been part of a communication plan, again that could have happened on the Friday night or perhaps the Saturday morning rather than being something that arose on that Sunday. 

That brings me to my two final points which are in relation to the reinstatement plan.  As we heard, the reinstatement plan refers to the Protozoa testing that was done by ESR during August 2016 –

JUSTICE STEVENS:

Remind me of the CB number?

MS CUNCANNON:

That is 107 Sir.  It refers to the ESR testing done in August 2016.  Now, it turns out that HDC, in fact, only had one set of results in relation to Protozoa testing and that was the testing on the 19 August samples and you see that in Mr Chapman’s evidence, notes of evidence 972.  In my submission, it was clearly inadequate for the District Council to only have one set of results in relation to Protozoa which is an important risk to their supply.  This shows, in my submission, two things: one, that they themselves were not sufficiently engaged and concerned about this issue and, two, that there was an inappropriate reliance on the DHB because for some reason and we haven’t had a clear explanation as to why those results were going to the DHB.  But it is clearly a water supply issue as to whether or not there is a Protozoa risk at the source and they should have been completely engaged in what testing was being done and whether or not it was sufficient and, of course, we have heard that Dr Fricker has advised that to properly investigate a Protozoa risk you would need at least 10 days of 1000 litre samples and that’s simply not what we see at CBs 121 and CB 122.  And the concerns about that testing were tested throughout the evidence in terms of the limited testing in terms of volume, number of sites and number of days and in particular the fact that bore 1, Brookvale bore 1 was only tested on one day and Mr Wood confirmed that in his view he could not have confidence in that testing and that is at 1027 of the notes of evidence.  

And my twenty-eighth point which I confess I have already made in – along the way, is that the reinstatement plan requires the water safety plan to be updated and while some work has been done on this, that has still not been completed.  

Unless there are any questions from the Panel, those are my submissions in relation to the District Council.  

QUESTIONS ARISING – NIL

MS CUNCANNON:

Thank you Sir.  That brings me to the drinking water assessor and I have only four items to mention in relation to them so I haven’t given them topic headings.  So the first point is simply to pick up on the matter that has already been raised with you by Mr Gedye which is to note that there is a real question as to whether the E.coli protocol is itself a contingency plan and whether or not it was sufficient that the DWAs relied on the references to the other general HDC documents given what we have seen in this Inquiry is that none of those documents either separately or together are, in fact, an adequate contingency plan.

JUSTICE STEVENS:

So you’re saying that any such reliance would be misplaced?

MS CUNCANNON:

Would be misplaced.  

My second point is that the DWAs, as did the District Council, inappropriately focused on E.coli and campylobacter without considering and investigating the risk of other organisms and to keep this short as possible, again I am not saying that other organisms were, in fact, the ultimate issue in this outbreak, but going back to what was known on 12 August they should have been considered, particular given – in particular given the different incubation periods, for example, that apply to the different bugs and the fact that different treatment methods (ie, chlorine versus boiled water) are notice – are needed.  

While my primary submission is that it is HDC who should have been raising the boil water notice and considering it, given the experience and knowledge of the DWAs, it is my submission that they also should have been thinking of these risks and raising them at that 2.00 pm meeting. 

JUSTICE STEVENS:

So I guess it's a matter of what was known at a particular time?

MS CUNCANNON:

Yes Sir.

JUSTICE STEVENS:

So is what you are really saying that it was a timing issue?  Because at a certain point if you have enough testing you might be able to exclude it?

MS CUNCANNON:

That’s exactly right Sir and perhaps –

JUSTICE STEVENS:

Or if diarrhoea and vomiting symptoms could have been symptomatic of Protozoa illnesses, then you couldn't exclude it at that time?

MS CUNCANNON:

Exactly. 

JUSTICE STEVENS:

Is that a fair way of looking at it?

MS CUNCANNON:

That’s exactly the right way of putting it Sir and I accept that we now have a large number of case samples where campylobacter is clearly the issue and it appears from the case sample analysis that, for example, a cryptosporidium has been excluded.  I note that a small number of Giardia cases are still included.  That may, with further analysis, be able to be excluded but at the moment they are still in the picture and we see that at CB 53 and CB 53A.  But the point is, when you are analysing risk, what is your risk from a positive E.coli sample?  What does faeces mean?  We have a large number of D&V cases in the community and to me – it is my submission that should signal to a DWA that a boil water notice is appropriate and if the water supplier hadn’t raised it that they should have been raising it. 

Your Honour and Mr Gedye talked about the Swiss Cheese model a number of times and, if you like, the DWAs are another layer of cheese which that, if you have got a hole in the HDCs layer, hopefully a DWA will raise it and be part of that multi-barrier approach.  I am not saying it is their primary responsibility, but given their knowledge, their experience, their involvement, it would be appropriate for them to raise that issue.  

And on that basis Sir, is my third point which is that it is of concern that there was no DWA present at the 4.45 pm meeting.  Now, perhaps it doesn’t matter because Dr Snee was there and he was the one who had raised the boil water notice in the first place, but it's of concern that there appears to have been no one who knew the Guidelines and we know that if the Guidelines had been referred to perhaps the boil water notice would have been in different terms and, in my submission, it would have been appropriate to have a DWA at that meeting if at all possible.   Whether that needed to be by phone or some other, some other way.

And then Sir is just my fourth point also restates the concern raised in relation to the District Council which is that there was inadequate testing for Protozoa and again it is for the HDC as the water supplier to take responsibility for the quality of its supply, but just like the boil water notice, in my submission, this is something that the DWAs should be considering and pushing back on and ensuring that further testing is done and, as I understood, as I said, Mr Wood before, at 1027, he accepted that there was insufficient Protozoa testing done on the water samples. 

Thank you Sir, that brings me to the Hawke's Bay Regional – sorry District Health Board unless there are any questions from the panel?

QUESTIONS FROM THE PANEL – NIL

So I have 13 points in relation to the District Health Board which I have divided into three topics.  The first one is contingency planning, the second is the timing of the response and the third is what I call the tanker issue.  

So on contingency planning, I don’t raise this as a fault, but a matter to be discussed and perhaps the Panel will consider it to be a fault.  There have been questions asked in the course of the evidence about whether or not the DHB should have a specific contingency plan for drinking water illnesses and I note that the context for this discussion needs to be the four policies that the DHB does have.  They have an enteric disease policy which is CB 115, they have an outbreak policy which is CB 116, they have a public health emergency response plan which is CB 117 and they have a communications procedure which is CB 118.  Now, it is my submission that it may not be the case that a specific plan is needed, but that is not to say that the DHB shouldn't have significant involvement in ensuring population risks including those from water-borne infection aren’t specifically covered and I note, for example, it should be on the Board’s register and I note that it wasn’t at the time, but the information now provided by the DHB is that an outbreak like this is now part of their risk register.  

It is my further submission that the DHB may not need its own specific contingency plan but it should have detailed knowledge of and input into the contingency plans of the various water suppliers in its region and I note that, of course, that’s not just the Hastings District Council, it's also Napier City Council, Wairoa, et cetera and the reason why it needs to know what those plans are and to perhaps have an opportunity to comment on them is that depending on the scale of event, as Your Honour and I have already discussed, it may be that their input is very much needed at a very practical level.

JUSTICE STEVENS:

Now isn't that an example of, just reaching for the Guidelines, what they said on 26 that the key stakeholders should all be working together?

MS CUNCANNON:

Yes Sir and in my submission that's the most efficient and appropriate way to do it, if you like.  The water supplier needs to hold the pen, they need to have ownership of it because they best understand their network.  For example, they will know which dialysis patients are on a particular part of the network, they will know if a prison is on a private bore or on a particular part of the network.  That is not information that you would see a DHB holding, for example.  

JUSTICE STEVENS:

Yes, it just says here, “Tools designed to promote maximum interaction and mutual support between the various stakeholders,” and although it doesn’t actually include the DHB, it does include the drinking water assessors, water suppliers and so-on. 

MS CUNCANNON:

And I think that list probably should include the DHB Sir, given –

JUSTICE STEVENS:

Yes, they would see themselves as –

MS CUNCANNON:

As – exactly Sir.

So in my submission, the DHB need to know that appropriate plans are in place.  For example, they need to know that each water supplier has a communications plan similar to what we see in CB 125 and, of course, the DHB Board should have oversight of the risks and know how its team is going to function and interact to deal with any particular emergency that arises and that is because of their responsibilities in terms of public health. 

In my submission, the DHB also has a very particular responsibility which is to communicate human health information clearly, accurately and as quickly as possible so that a water supplier can take that information into account, can feed back information about the state of the supply and issues like we see on the 12th of August, the bits of puzzle can be put together as quickly as possible because I think, in this discussion of failings and learnings, it is important to note that it very much was an evolving situation.  In some ways there was different pieces of information pulled together very well by different people within both organisations.  The communications with the pharmacies, the communications with the schools, that was all very good work from both parties.  The issue is whether that information was assimilated quickly enough and the actions from it taken quickly enough.  But in terms of putting together the puzzle and realising that there was likely a water-borne issue, that in itself was a very good example of the communications that one would want to see in this situation. 

So that brings me to my second point which again is that the, like the HDC, the DHB should have ensured there was a clear and direct discussion as to who was doing what on the 12th of August and I suggest that it will be of concern to the Panel that the document we see at CB 136 was developed over the course of that weekend so the division of labour, as we called it during the course of evidence, wasn’t something which was thought of and identified on that Friday night and, in fact, some of the matters, as we heard from Mr Thew at 1142, weren't thought of until that Sunday.

And that is despite the fact and this moves me onto my third point that the DHB was clearly aware that this was going to be “a big outbreak.”  That the numbers at the time weren't expected to be what they ultimately were, but the magnitude does appear to have been understood in terms of it being in the thousands by the DHB on the Friday night and the concern there is that the DHB may not have communicated that as clearly as it could have to the District Council because Mr Thew’s evidence was he didn’t understand how big this was going to be until the Sunday.  Now, obviously a water supplier will take a lot of guidance from the DHB, the medical professionals, as to the likely scope of an outbreak and so it is very important that those conversations are had very directly and very clearly.  

I note also that Dr Jones made a comment about the fact that perhaps more rigorous modelling early on would have helped for everybody to understand the scale of the situation, but in my submission the focus really needed to be on what would the worst case scenario be because you can always scale back a response if you need to, but it is much harder to scale up a response in a timely way. 

My fourth point is that having taken the lead or having been designated as the lead responder, it was important that the DHB know that there was a plan for reaching vulnerable customers and as we have heard in relation to the District Council there were a number of vulnerable customers who simply weren't thought of on the Friday night, weren't contacted immediately and, in fact, weren't even contacted, the Ministry of Education wasn’t contacted until the Sunday morning.  

Now, in my submission, primary responsibility for that does land on the HDC, but having designated or being designated the primary responder the DHB needed to ensure that that step was being taken.  

That brings me to the fifth point and again I don’t raise this as a criticism perhaps – but rather as a point perhaps of future learning.  I think Dr Jones accepted that they had underestimated the initial predictions of the magnitude of the outbreak and how many people would be affected.  So the numbers that were being thought of on the Friday were one to 2000 people, whereas we know that some 5000 people ultimately were unwell and I acknowledge it’s very hard to get that right, but perhaps it is an example of where some thought and future planning would assist – I understand there is information available from the Ministry of Health as to indicators that may be of assistance to understand how a situation like that might unfold and, of course, there is international research and other case studies in New Zealand which perhaps could be drawn on and I understood that Dr Jones, at 1189, considered that yes, that was an area where perhaps some modelling and some thought would have been of assistance. 

My sixth point is in relation to the DWAs and again this is really picking up on a point that my learned friend Mr Gedye has already made.

Justice Stevens:

Did you say DWAs?

Ms cuncannon:

Yes Sir.  But it’s still a DHB point.  Which is that in terms of the DWAs it’s very important in these situations that they have clear guidance as to when they should escalate matters and ensure that they’re getting the assistance and help that they need.  And Mr Gedye has already covered that very comprehensively in terms of the risks in making sure that matters are being identified.  But in my submission that proactive escalation or guidance is likely to be important in these situations as well.

Justice Stevens:

His submission was looking at risk ahead of time.  This is more around outbreak and response?

Ms cuncannon:

That’s right, Sir.

Justice Stevens:

Protecting the community from the worst case.

Ms cuncannon:

Exactly Sir and making sure that the protocols or minimum standards for when a DWA would expect to escalate those matters are very clear.

That brings me to my second topic which is the timing of response.

First, in terms, well point seven is in terms of the aged residential care facilities.  Now we know that the DHB had taken this on as a specific responsibility and yet it seems not to have been done on the Friday night as (a) it was intended to be and, (b) it should have been, it happened some time on Saturday.  And as I understand it the DHB knows that this is something that shouldn’t have happened but it’s important, in my submission, that that is acknowledged as a failing.  

Again, points eight and nine relate to the schools and we’ve already discussed this in relation to the HDC but particularly having taken the responsibility as lead responder it’s important that the DHB knew that this was going to be done but instead there appears to have been some confusion about somebody was going to contact Woodford but there was no discussion of the other schools for example and in my submission it was important that particularly the boarding schools should have been called on the Friday night.  Now I note in fairness to the DHB that the evidence we’ve heard, 1156 of the notes of evidence is that this is a change that they’ve already made to their procedures and in relation to Napier, for example, the incident we had only last week, the Ministry of Education was one of the first people who were called.  

But my point nine, the delay in closing schools, is the area where I think that the DHB needs to recognise it has particularly strong moral authority.  And the evidence from Dr Jones, 1198 of the notes of evidence about the limited hand basins in schools, the needs to have gels et cetera, in my submission was important information that needed to be thought about and communicated in terms of that secondary infection risk.  And as I understood it Dr Jones accepted that the DHB would have a great deal of moral authority in this way, that’s at 1199 of the notes of evidence and that that would in my submission be an appropriate thing for a DHB to take the lead on and ensure that those matters were being considered.  I acknowledge Dr Jones’ point about the concern of well if all children are home someone’s got to be looking after them, particularly for the DHB having to respond to the situation.  I assume the same would apply to the District Council in terms of having staff at home during an emergency but, in my submission that balancing exercise needs to be taken very explicitly and very clearly so that the public health risk in terms of secondary infection are being weighed up appropriately.

Justice Stevens:

Do you accept that the strength or otherwise of the moral authority is impacted by the rules that the Ministry of Education operate under in terms of notification of absenteeism by schools?

Ms cuncannon:

Yes Sir.  It is fair to say that of course there are other matters weighing on -\

Justice Stevens:

Factors at play?

Ms cuncannon:

Matters at play and for example whether or not the schools were going to be excused for being closed is obviously a matter that would need to be considered but in my submission that appropriately rests with the Board of Trustees or what they need is the very best information about the risks that are being run so that they can decide what is best for their school community and if they don’t understand the magnitude, the risks of secondary infection, for example, then that is of concern and we saw that the communications with schools were very much focussed on the fact that,“It's all right, we’ve got you tankered water and here are the directions for how you make sure you wash hands appropriately,” rather than, in my submission, flagging for them and helping them work through the balancing exercise that was needed in terms of the fact that, you know, children are going to have difficulty doing these things and also the fact that they – if they have limited supplies they need to be addressing that in some way. 

JUSTICE STEVENS:

Quite a complex problem, isn't it?

MS CUNCANNON:

Exactly Sir and that is why, in my submission, it should have been flagged on Saturday morning so that those discussions could take place over the course of the weekend instead of having a meeting on Monday afternoon which led to the closure of the schools.  

And Sir, as with the District Council, my point 10 is simply in relation to the early childhood education centres and, as I have noted there, perhaps even more of an issue with particularly young children.  

My eleventh point is one I have already raised in relation to both the District Council and the DWAs which is that there was a huge focus on campylobacter when, in the early stages, the information could or – could not rule out a large number of issues and all those risks needed to be considered and, as I have already acknowledged, it was Dr Snee who recognised that risk after the 2.00 pm meeting when he was first advised of the matter and it was subsequently addressed.  But in my submission, the DHB representatives at that 2.00 pm meeting also could have been another slice in the Swiss Cheese and raise that point at 2.00 pm.  

Thank you Sir.  The twelfth point is the welfare response being delayed and, of course, this was a matter raised by Dr Jones in his brief of evidence very fairly and, in my submission, again the welfare response was a matter for the Council, but they can only know to do that if they have a full appreciation of the likely magnitude and that is something that they would be very much helped with by the DHB. 

And you will be pleased to know Sir that that brings me to my final point which is in relation to what I call the tanker issue where you may know from Mr Lorentz’s submission as to the positive result that was received on the 11th of August.  

Now, the submission that the Inquiry has received is that this should have been a flag a full 24 hours earlier of the issue with the water supply.  My submission Sir is that that is not correct and that a positive result from the tanker was dealt with appropriately by the DWA, Mr McGregor, who received it.  What the Inquiry has heard is that he proactively sought other information about the water supply to consider the proper context for that result before he made a decision to refer the tanker to take further cleaning steps and, in my submission, having taken that further step and looked into the context that was the appropriate thing to do and while obviously with hindsight it is possible or likely that that result may well have shown an issue with the network, it could not have been known at that time that that was the case. 

JUSTICE STEVENS:

This, am I right, it wasn’t known at the 2.00 pm meeting?

MS CUNCANNON:

It was known on that 12th Sir, so this is going back to the 11th.

JUSTICE STEVENS:

So what you – okay, yes.

MS CUNCANNON:

So on Thursday the 11th, the suggestion is at that point everybody should have known that there was a problem with the supply, but in my submission that can't be right because Mr McGregor did go and test with two other DWAs the information that was known.  At that point, there hadn’t been any further notifications of illness in the community, that came overnight on the – so the morning of the 12th and there were no known issues with any other tests within the reticulation or its source at that point.

JUSTICE STEVENS:

So presumably, Ms Lynch would have known on the morning of the 12th?

MS CUNCANNON:

Of the 12th about that result?  That’s right Sir and that was one of the factors –

JUSTICE STEVENS:

Plus she was getting other information.

MS CUNCANNON:

Getting other information and it was one of the factors discussed at that 2.00 pm meeting, yes.  But I do note that that result has given rise to some possible learnings for stage 2 and I note both Mr McGregor and Mr Kersel in their evidence have supported the fact that having identified that positive there may well be good cause for a DWA to ask a water supplier to take an immediate enumerated test from the point of supply depending on the full circumstances and that may well be an important learning for stage 2 Sir. 

Thank you, those are my submissions unless there are any questions.

QUESTIONS FROM THE PANEL – NIL

JUSTICE STEVENS:
Mr Gedye, anything else you wanted to raise?

MR GEDYE:

No thank you Sir. 

JUSTICE STEVENS:

Well, thank you very much Mr Gedye and Ms Cuncannon.  I simply stress that, as was indicated at the outset this morning, these are just matters that are being flagged for the Panel to consider and for, most importantly, the parties to be able to respond to in their written submissions to be filed by 5.00 pm on Monday next.

MR CASEY:
I wonder Sir if I might just be heard briefly on that and there may be other matters that you want to cover as well.  I have just found out today that there are, I think, 54 separate items that I am now required to respond to.

JUSTICE STEVENS:

Yes.

MR CASEY:

I was not expecting that.  I was actually, I think as my earlier submission indicated, I was expecting I would be responding to matters that were causative of the outbreak.  That is not how the matter has been presented.  I have to say that it is unrealistic for the District Council to prepare a proper response, particularly in light of the rather one-sided manner, if I might put it that way, in which –

JUSTICE STEVENS:

Well, just tell me what the point is.  Do you want an extension, Mr Casey?

MR CASEY:
It will take longer, is what I am saying Sir.  I think it is unrealistic for me to be able to do it by Monday.

JUSTICE STEVENS:

What sort of timing are you suggesting?

MR CASEY:

Well, I want to get onto it as fast as I can, but it would take me – I would expect the end of next week, that is Friday. 

JUSTICE STEVENS:

Well, the problem that we are facing is that we have got a reporting deadline of the 31st of March.

MR CASEY:

Yes.  The problem that I am facing Sir, is that I have got 54 items upon which I am now being required to respond.  It is unfortunate and if it had been indicated at some early point, much earlier than now, that we would be facing this wide-ranging and, if I might say, rather unbalanced because we’ve heard nothing positive about anything that’s happened here, it has just been a criticism – although I have to say my learned friend Ms Cuncannon did once or twice acknowledge that some things were positive – so there is a lack of context, I have to say a lack of balance, in some cases matters are unsubstantiated, so I wasn’t expecting to have it this way.  And can I just – one of the points that I thought we were getting something in writing today that would enable me to get onto it very quickly.

JUSTICE STEVENS:

But you have got the – all of the references that have been outlined today.

MR CASEY:

Yes, I have those.

JUSTICE STEVENS:

Are in the transcript and the transcript will be available, as I understand it, Mr Cairncross, this evening?

MR CASEY:

That will certainly help.

JUSTICE STEVENS:

I have arranged for it to be done contemporaneously, Mr Casey.

MR CASEY:

That is useful to know.

JUSTICE STEVENS:

We must have had you in mind, yes.  So that will be certainly up on the website tomorrow.

MR CASEY:

Yes.  But as I say –

JUSTICE STEVENS:

Could I – could we leave it on this basis, I mean, obviously you will appreciate that the evidence only concluded last Thursday. 

MR CASEY:

Yes.

JUSTICE STEVENS:

So Mr Gedye and Ms Cuncannon have had to work over the weekend and no doubt you and your junior will be busy over the weekend, but could we aim for, say, next Wednesday because we are under time pressures that will require us to not only consider all the evidence that we heard, but we now need to consider the submissions that we made and, in fairness, I want to be able to see what you are saying about context, what you are saying in response.

MR CASEY:

Yes.

JUSTICE STEVENS:

I mean, presumably there may be some, if you accept the evidence that has been given by your clients, for example, that they have acknowledged failings.  

MR CASEY:

Well, look, there’s no question, they –

JUSTICE STEVENS:

No, you don’t need to say very much about that.

MR CASEY:

Well, no, with respect, I do because that’s been taken out of context and, in some cases, not correctly, not accurately described. 

JUSTICE STEVENS:

Well, from – in your submission.

MR CASEY:

That’s right.  No, look, I’m not being critical; I’m saying I need to respond to it.

JUSTICE STEVENS:

Yes.  Well let's reach a compromise, shall we?  Wednesday at 5.00 pm.

MR CASEY:

(inaudible 15:59:57) compromise.  Yes, thank you. 

JUSTICE STEVENS:

Because that – I mean, because we then have to read your material and start writing the report.

Mr casey:

And might I say, Sir, I hope with the extra time I can make it smaller.

Justice Stevens:

Well that’s good.  There are no prizes for length Mr Casey.  It’s not a competition.

Mr casey:

 No, I know that Sir.  But, who was it said, if I had time I would have written a shorter letter?

Justice Stevens:

 Oscar Wilde.  But you’re a very experienced senior counsel so…

Mr casey:

That’s right, thank you.

Justice Stevens:

But the Panel grants your application and you will have until 5.00 pm on Wednesday the 22nd.  I would prefer that that extension be limited to Mr Casey because we need to get working on our report.  Ms Ridder, will you able to respond?

Ms ridder:

Yes Sir.  Look we think Monday 5.00 pm will be fine for the DHB, thank you.

Justice Stevens:

I’m delighted.  Mr Boshier?

Mr boshier:

I’m certainly hopeful Sir.  The one thing –

Justice Stevens:

You don’t have quite as many of course.

Mr boshier:

Indeed not.  The one thing it might be worth flagging at this point is that Darryl Lew whose evidence did form a decent part of Mr Gedye’s commentary on the Regional Council is currently on leave.

Justice Stevens:

That doesn’t matter at all.  Given his evidence and it’s all over.  And we’re not having replies on replies in reply.  So forget about Mr Lew, just get onto the submissions.

Mr boshier:

Absolutely.

Justice Stevens:

No more evidence.

Mr boshier:

I will do my very best to make that happen Sir.

Justice Stevens:

No more evidence.  Ms Bryant?

Ms bryant:

Yes, no Monday should be fine.

Justice Stevens:

Very good.  Ms Arapere?

Ms arapere:

Sir, there are no fault submissions directed at my clients.  Luckily or happily so I’m trying not to draw attention to myself.

Mr boshier:

Justice Stevens:

So you’re in good shape.  Stay seated.  Very well.

Mr casey:

I know Sir you’ve said there’s to be no more evidence but my understanding is that a pressure test was conducted on the bore casing and it might be of assistance to the Panel.

Justice Stevens:

Well that’s different, Mr Casey.  That would be updating.  I’m talking about from Mr Lew.

Mr casey:

I understand.  I just didn’t want to get offside with you if I –

Justice Stevens:

No, no, no.  You wouldn’t get offside if you make an application to bring updating evidence before us.  It might be very helpful.

Mr casey:

Yes.

Mr boshier:

The only point I was making in regard to Darryl Lew, Sir, was that if for example a matter comes up in the transcript and it’s not entirely clear to us perhaps what he was intending there may be a need for us to clarify some very basic things with him and some time delay in doing that.

Justice Stevens:

Yes but you see you can – don’t get confused between evidence and submission.  The next phase is about submissions and you can make any submission you like in response to the matters that have been brought today.  All right?

Mr boshier:

Okay.

Justice Stevens:

Just leave Mr Lew alone.

Mr boshier:

I would very much like to do that as well, yes.

Justice Stevens:

Thank you very much all counsel and we will adjourn this hearing and we’ll shortly bring to a conclusion stage one.  Thank you.
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