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	___________________________________________________________________GOVERNMENT INQUIRY INTO HAVELOCK NORTH DRINKING WATER BEFORE THE HONOURABLE JUSTICE LYNTON STEVENS QC, DR KAREN POUTASI CNZM AND ANTHONY WILSON ED


INQUIRY OPENS

JUSTICE STEVENS WELCOMES PARTIES IN TE REO
JUSTICE STEVENS:

I have acknowledged the Ngāti Kahungunu people, the original authority of this land.  I have acknowledged all peoples and communities of Heretaunga, referring to the hundred paths on account of its richness.  I have acknowledged my fellow panel members and all present here today.  Mr Registrar, would you now please take appearances from the core participants please.

PARTIES INTRODUCE THEMSELVES

JUSTICE STEVENS:
Now, what I propose to do now before we hear evidence, is just give a brief explanation of the purpose of today’s hearing.  As many of those present will know, the hearing of evidence before this inquiry was due to commence on the 28th of November and we were due to continue that process of hearing evidence today.  For reasons that I do not need to dwell upon, it was necessary to adjourn the hearing of evidence, which will now start on the 30th of January 2017.  The inquiry issued a decision on the adjournment and in it, it explained that if any concerns arose regarding the safety of the Havelock North drinking water supply over the coming months, ie, pending the preparation of our reports, we would consider convening an urgent hearing.  By way of background, until recently, the inquiry had been proceeding on the basis that all three bores in Brookvale Road would not be connected to the Havelock North drinking water distribution system and that the Hastings water supply would be used.  However, the Hastings District Council has recently advised the inquiry that the Hastings water supply will be insufficient to meet the needs of the Havelock North residents during periods of high demand over the summer.  The Hastings District Council now considers that it has no option but to reactivate bore 3 in Brookvale Road to supplement the Hastings water supply during periods of high demand and a proposal to this effect was considered at the Council meeting on the 22nd of November 2016.  Having become aware of this development, the inquiry panel determined that the proposed reactivation of bore 3 required an assessment of interim measures needed to ensure the safety of the supply of water to the residents and businesses of Havelock North.  Accordingly, the inquiry directed that it would consider issue 8 at a public hearing today and tomorrow.  Hence this hearing.  The focus of this hearing is on what actions or further actions are required to ensure a safe supply of drinking water to Havelock North over the next 12 months, ie, pending any subsequent reports or recommendations.  The consideration of these issues will be without prejudice to and have no effect on the inquiry’s considerations of issues 1 to 7 or the position of any party in relation to such issues.  So the sole issue today is this.  What action or further action should be taken to ensure a safe supply of drinking water to Havelock North?  The inquiry is most grateful to those parties who prepared submissions, memoranda and evidence for the hearing.  We do not need to hear from all of those witnesses.  Only four witnesses will be required today and I will refer to those in a minute.  It is the inquiry’s intention to keep a strict focus on the short-term safety of the drinking water supply, ie, over the next 12‑month period.  All other issues will await the hearings at the end of January and in February.  Now, I just want to say a word about the proposal to reactive bore number 3.  In Mr Casey QC’s memorandum, he indicated that the District Council was proposing to recommence extraction from Brookvale Road bore 3 to augment the Hastings supply during periods of peak demand.  We will refer to that today as the proposal.  The Council considers that this combination should be sufficient to meet the shortfall which would otherwise occur.  Now, the inquiry has been told that there is no intention to bring Brookvale Road bores number 1 and 2 into service in the immediate future.  Further, the long-term use of the Brookvale Road bores will be assessed as part of a wider network options to be considered in due course.  Now, in order to ensure safety if Brookvale Road bore number 3 is recommenced, the Hastings District Council has resolved to implement a comprehensive treatment regime.  Water pumped from bore number 3 will be treated with filtration, UV treatment and chlorination.  Bore number 3 will not be reactivated until the infrastructure for that treatment regime has been confirmed, commissioned, tested and approved.  The Hastings water supply will continue to  chlorinated.  The intention is that this will continue for the next 12 months.  But the inquiry considers that other measures will be needed as well including monitoring and appropriate testing.  Now the issues for today were developed by Mr Gedye QC, they have been circulated to the core participants and it was in response to those issues that the evidence was filed.  During the course of preparation for today the Chief Executive Officer of the Hawke’s Bay District Health Board proposed a tripartite working group to be known as the Heretaunga Drinking Water Joint Working Group (JWG).  The suggestion was that the JWG would have representatives from the Hastings District Council, the Hawke’s Bay Regional Council, representatives from the District Health Board and Mr Peter Wood from the Central North Island Drinking Water Assessment Unit.  The intention was that it be chaired by an independent chairperson.  As will emerge during the hearings considerable progress has been made already establishing the JWG and I am pleased to say and the panel is encouraged by the fact that it has already met and we have received copies of the minutes of that meeting.  The matters agreed by the JWG are set out in some detail in those minutes.  The matters covered by the JWG will focus in particular on the safety of the Havelock North drinking water supply over the next 12 months.  

THE COURT ADDRESSES inquiry (10:12:44) – witnesses to be called:  Mr Thew, Hastings District Council; Mr Maxwell, Regional Council; Dr Jones, DHB; and Dr Wood, central North Island Drinking Water Assessment Unit.  

THE COURT ADDRESSES inquiry (10:13:05) – cross-examination of witnesses only
THE COURT ADDRESSES counsel/panel (10:14:06)

MR CASEY ADDRESSES THE COURT (10:14:36) – WITNESS WILL UPDATE PANEL WITH REMOVAL OF BORE 3 PUMP
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MR CASEY CALLS

craig john thew (SWORN)

Q. Now, as the inquiry will know, Mr Thew’s evidence is mainly in the form of the memorandum – sorry, the chart attached to the memorandum number 2, which was prepared by him but he's also been responsible for the preparation or been involved in the preparation of the other two memoranda and as the panel knows, he prepared the report that went to the Hastings District Council on the 22nd of November that you’ve already referred to.  So he's very familiar.  His level of seniority in the organisation is that he may not have all the detail at his fingertips but he has some resource in the room if there are questions that you require a more detailed answer to.  Mr Thew, can I just please ask you to report on what has happened in relation to the bore 3 pump from Friday until today?  Remain seated.

A. Thank you, Panel.  So as we indicated in the evidence and in the joint working party, on Friday we commenced the maintenance work and inspection works of bore 3.  The bore was, the pump was removed in the riser channels.  A camera of the casing, camering of the casing was undertaken.  The bore and pump were taken away for servicing at the well drillers company.  They have been sandblasting and cleaning up before it goes back in.  We're waiting for the final report of, from RDCL, who are doing the gamma testing.  Initial indications are that the casing and the like are in good condition.  The pump itself has a non-return valve at the bottom that showed some signs of leaking with scale.  That work’s all being remedied and it's likely the scale was due to the pump sitting in-operational since October last year but we're doing a confirmation through that.  RDCL are expecting to get to us the technical detail of their report on the outside.

JUSTICE STEVENS:
Q. Wait there.  RDCL being, just for the record?

A. Sorry.  RDCL is –

Q. It is being recorded.  Everything that you say is being recorded.

A. Yeah.  So RDCL are a liquid consulting firm who do geophysical examinations.  So they're doing the testing looking through the casing.  The comment in the email that made it to me just before he left is, indicated that the casing thickness appears initially okay and nothing out of the ordinary at this point.  Once we have that final report, we'll copy that through to all parties.

CROSS-EXAMINATION:  mr gedye

Q. Good morning, Mr Thew.

A. Morning.

Q. I'd like to start by asking you about the outbreak and the seriousness of the event.  I'd like to quote to you from the District Health Board gastro flyer update dated November 2016.  That update estimates that 5530 people contracted gastroenteritis from the outbreak.  That is about 39% of the Havelock North citizens.  It further says that 32% of the people had a recurrence, 78% had to take time off work or school and 45 people were hospitalised.  Do you agree with me that this was a terrible event?

A. I think for the community as a whole it was a horrible event.  I agree.

Q. And it had a very serious effect on nearly 40% of the community, correct?

A. Yes.

Q. And we're aware that three people died after contracting campylobacteriosis, although they may have had pre-existing conditions and that’s also a terrible thing isn't it?

A. I think if anyone dies, that’s, that’s terrible, yes.

Q. So would you agree with me that it's extremely desirable to prevent a water-borne illness outbreak again?

A. Absolutely.

Q. Would you accept that there are pathogens that could have led to even worse events?

A. That was one of the reasons we added a precautionary boil water was in case there were further, further issues with that water supply.  So, yes.

1020
Q. And would one of those cryptosporidium, which can have a much worse effect than campylobacter?

A. I can’t comment on the effect to the health but cryptosporidium was the exact reason why we issued the precautionary boil water notice.

Q. So you’d agree with me that the regime over the next 12 months should be addressing all forms of pathogen that can be detected and treated?

A. That is absolutely our objective.

Q. Would you accept that the residents of Havelock North have a reasonable expectation the District Council will ensure their water supply is safe from now on?

A. Yes.

Q. Would you accept it’s natural for Havelock North residents to be concerned at the prospect of reactivating one of the Brookvale bores this summer?

A. I think that’s a natural apprehension, yes.

Q. Would you accept that the District Council has a duty to keep that drinking water safe?

Q.  We have a duty to do our utmost to make sure that the drinking water to the community is safe, yes.

A. As you will know there is the Drinking Water Standards of New Zealand (DWSNZ), you’re familiar with those?

Q. Yes.

A. But would you accept that in the present circumstances, over the next 12 months, it would be appropriate to have a higher standard or what you might call ‘a belt and braces’ approach to water safety?

Q. I believe that’s the approach that we’ve been taking and to intend to carry on taking.

A. Would you accept that public reassurance is an important goal at the moment?

Q. Absolutely gaining the – ensuring the public that the water is safe to use for their needs, is absolutely an objective for us.

A. Within your Council is the Mayor committed to do whatever possible to avoid the risk of such an outbreak reoccurring?

Q. With my dealings and communications with the Mayor and my boss, absolutely, there is every commitment to doing everything we can do for the safety of our community.

A. And would that apply to the executive team as well?

Q. Absolutely.

A. And indeed does it apply right down to the operators and everyone involved in water safety within the Council?

Q. I can reassure the panel that the entire team involved in the delivery water is utmost focussed on the community’s safety.

A. Although a higher level of safety may mean work and more cost, is the District Council prepared to apply the necessary resources to ensure the safety of drinking water?

Q. I think the intent given on the – upon receiving the paper that was delivered on the 22nd of November, there is every intent to do everything we can and should do for the safety of the safety of that water supply.

JUSTICE STEVENS:

Q. Just pause there.  For clarification, do you mean the paper that you prepared –

A. That’s correct –

Q. – that went to Council, was considered by councillors and was – and the proposal that was being put forward, essentially signed off by Council?

A. Yes and I guess further to that as a demonstration was the delegated authority for the Chief Executive or I to expend, to get on with the treatment, it expenses.

Q. I think that’s what Mr Gedye’s getting at so he might want to ask you some more questions about that.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. Well would I be correct that the District Council is not going to have a penny-pinching approach to the cost of ensuring drinking water safety over the next 12 months?

A. That would be correct.

Q. I’ve seen somewhere a figure which was $710,000 representing the cost to the Council of the outbreak.  Is that figure approximately correct to your knowledge?

A. I’m not all over all of the finances for all of the different parts.  Obviously there are many strands to this process.  Along with the capital expenses and operation expenses of all the additional monitoring there is obviously significant legal costs for both the helping us service this inquiry and the prosecution servicing that we are also having worked through at the same time.

Q. If there’s any doubt about any aspect of drinking water safety would you accept that the Council should err on the side of caution?

A. That is my direction and that is what I believe my governor’s direction to me is.

Q. The chair referred you to your paper.  I would like to just take you to that.  In the witness box there, there are some folders.  If you could go to CB, which is called bundle number 4 and look under tab 89.

WITNESS REFERRED TO bundle 4, tab 89
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JUSTICE STEVENS:

Could I just mention, Mr Gedye, you may sit down for a moment.  For members of the public, we will be likely to be referring to documents in the core bundle.  If members of the public wish to view these documents that have been produced and are being included in the core bundle, they may do so by visiting the inquiry website where there is a full copy of the core bundle.  Thank you, Mr Gedye.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. And that’s found under a tab, in the website, headed “core bundle” logically enough.  Tab number 89.  I'll just come to that in a minute, Mr Thew, but you’ve found that you’ve worked out the bundle system?

A. Yeah.

Q. Can I just establish a few basics, perhaps for those who are not clear on them, am I right that since the 25th of August, Havelock North’s drinking water supply has been sourced only from the Hastings bores?

A. Correct.

Q. Prior to that, Havelock North water was coming from the bores in Brookvale Road, correct?

A. From bores 1 and 2, correct.

Q. And since the 25th of August, they’ve been switched off and a connection pipe has been opened and all of the Havelock North water is coming from the Hastings source, correct?

A. Correct.

Q. And within the Hastings source, are there some 15 bores?

A. In that order, yes.

Q. Now, and you’ve said that the supply prior to switching off was coming from bores 1 and 2 in Brookvale Road.  Am I correct that bore number 3 was switched off at the time of the outbreak?

A. That is correct.

Q. And that had been switched off since October 2015?

A. Yes.

Q. And is that because E. coli was detected at bore 3 in October 2015?

A. That’s correct.  We had a transgression at that bore and so switched it off whilst we got investigations underway and switched to bores 1 and 2.

Q. And transgression is a technical term meaning you’ve found a E. coli –

A. Found an E. coli.

Q. – other pathogen in the water supply?

A. Correct.

Q. Same thing as saying there's a positive test result?

A. Yes.

Q. Am I right that the source of E. coli in bore number 3 in October 2015 has not yet been determined?

A. That is correct.  That was the work we were having undertaken at the, at the time of the August outbreak.

Q. And did you retain consultancy firm Tonkin and Taylor to carry out an investigation and produce a report on bore 3 E. coli sources but that report has not been finished yet?

A. Yes, Tonkin and Taylor were retained to complete that work.  On Friday, an update of that bore 3 report was, was provided through to the inquiry.

Q. Yes.  And just for reference, that’s to be found in the common bundle at 67A but we won't need to look at that now.  But as at today, you don’t know where that E. coli came from I take it?

A. Not exactly, no.

Q. And it was bores number 1 and 2 or 1 or 2 which are suspected as the source of campylobacter in the August outbreak, correct?

A. The bores 1 and/or 2 were operating at the time of the outbreak.

Q. Right.  Are there any plans to reactivate bores 1 or 2?

A. No, not at this time.  The long-term view was for bore 1 to be deactivated depending on our long-term, long-term water take and consent process.

JUSTICE STEVENS:

Q. Deactivate?

A. Deactivate it.

Q. Deactivate it.  Yes.  What about bore 2?

A. Prior to August, that was potentially a backup if we chose to stay with Brookvale as an augmentation supply to the Havelock North.

Q. But as of now –

A. There is no intention to turn bore 2 on.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. And at the conclusion of these hearings, Mr Thew, the inquiry is likely to issue some recommendations.  If one of those recommendations was that bores 1 or 2 should not be reactivated without giving a lot of notice, would you be comfortable with that as a recommendation?

A. I think that would be absolutely fine as a recommendation.

Q. And would six weeks be a period of …
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Q. And would six, six weeks be a period of notice that you would be comfortable with?

JUSTICE STEVENS:

Or longer?

CROSS-EXAMINATION CONTINUES:  mr gedye

A. I haven’t thought about the timeframe required but at this point in time we see no need to turn 1 or 2 on, so six weeks should not be a problem.

Q. If you ever did turn bore 2 on, could the water from that go through the proposed three-level treatment or would you have to set up a new structure for that?

A. If bore 2 was ever turned on it would absolutely be required to go through the proposed investment into the three-level treatment or the two-level treatment in particular, the third level being the chlorination, and it would be some alterations to the reticulation to send the pumping main that comes from bore 2 to go through that works, and there would be extensive works done at the headworks itself of bore 2 to bring that above ground and the likes.

Q. So just to be clear there is no intention at all of reactivating 1 or 2 at the moment?

A. That is correct.

Q. And would you expect that bore 3 would be able to meet the supply over this summer and for the next 12 months?

A. The model – the hydraulic analysis work we have been doing indicates that as in augmenting the supply Brookvale 3 would enable us to supplement the peak summer demands that the community go through.

Q. All right now under the drinking water system, under the Health Act and the DWSNZ am I right that all of your bores have a classification from the drinking water assessor?

A. That is correct.

Q. I refer to him or her as DWA.  And until recently were most of the bores in the Havelock North and Hastings borefields classified as secure?

A. That is correct.

Q. And is the significance of a secure classification that the water does not need to be treated?

A. Yes.

Q. At this point can I ask you to look at your report, Mr Thew, which is at CB89.

WITNESS REFERRED TO bundle 4, tab 89

Q. At the end of that report are some attachments, starting at page 18, bottom right of the document.  Do we see there that on the 23rd of September the drinking water assessor wrote the HDC downgrading the status of Wilson Road bore and stating under the table, “That it should now be considered to be non secure.”

A. That is correct.

Q. Wilson Road is one of your Hastings’ bores, right?

A. Yes.

Q. If you go to the next letter, do we see that on the 24th of August there is a letter from the DWA noting that on the 20th of August there were positive samples taken from Wilson Road bore.

A. Yes.

Q. And that they were considered, well the Frimley bore and Wilson Road bores were at that time considered provisional secure.

A. That is correct.

Q. And this was right in the middle of your outbreak from the Brookvale Road bores, so this is a different aquifer or different part of the aquifer?

A. Yes.

Q. And different bore field, being the Hastings bores?

A. Correct.

Q. So you had a problem in Hastings at the very same time you had your outbreak?

A. Yes, tests highlighted some concerns.

Q. So the 24th of August downgraded it to “provisionally secure” and that first letter, 23rd September, downgraded it further to “non secure” right?

A. Correct.

Q. The next letter relates to the Brookvale bores 1 and 2, you see that there, page 21.  And is that a letter from the DWA dated 23rd September 2016?

A. Yes.

Q. To Brett Chapman.  What’s Mr Chapman’s role in the District Council?

A. Mr Chapman is – works for me, he is our Three Waters Manager so amongst the three waters it includes the drinking water supply.

Q. So he would have a more intimate and more detailed knowledge of drinking water than you would?

A. Yes.
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Q. Because he's operating it day-to-day.  This letter states, doesn’t it, that on the 13th of August, Brookvale’s 1 and 2 were given provisional secure status but over the page it states that they have been now considered non-secure, correct?

A. Yes.

Q. And the next letter is 18 October 2016, which is another letter from the DWA to the HDC stating that Eastbourne Street bore 1 is now considered provisionally secure and over the page, that the DWA reserves the right to review the status of all five Eastbourne Street bores upon receipt of the GNS science report, correct?

A. Yes.

Q. So is it fair to summarise that, Mr Thew, as a substantial downgrading of the security status of most of the bores in the Hastings and Havelock North supply?

A. The Wilson Road particularly, moving from a secure to non-secure, yes.  The others are working through that provisional secure status.  As discussed in, in the report under CB89, we're also working through potential reasons for whether the tests were potentially contaminated or not so there can be multiple reasons for a poor test.  It's highly unusual.  One of the items we worked through as well, when we had those tests in August, were our testing laboratories were getting stretched and, and one, and we put on additional resources.  So there were concerns around were testing protocols starting to get a little bit weak.

Q. Well, the least you could say, isn't it, is that you have uncertainty that needs to be investigated?

A. Correct.

Q. Could you just look at CB93 and I want to ask you about the security classification of bore 3 in Brookvale Road.  Is this an email from Peter Wood, the drinking water assessor?

A. Correct.

Q. And is this dated 9 November 2016?

A. Yes.

Q. And does he say there that Brookvale bore 3 must be considered non‑secure and that at the bottom his decision is that Brookvale 3 is non‑secure?

A. Yes.

Q. So all of your proposed treatment and monitoring regime proceeds from the basis that it's a non-secure water supply, correct?

A. That is correct.

Q. Just coming back to your paper for the Council meeting at CB89, could I take you please to paragraph 3.8 and have you summarised there for the Council meeting on the 22nd of November, the fact that there have been downgrades, correct?

A. Correct.

Q. At 3.8, you say, “Unfortunately a number of further transgressions have occurred in the Hastings supply since August.”

A. Yes.

Q. That was a recent happening, correct?

A. Correct.

Q. And at 3.9, you say, “This has significant implications for the Hastings supply,” and am I correct, Mr Thew, that really also means the Havelock North supply because Hastings’ water is supplying Havelock North at the moment?

A. Correct.

Q. And in 3.10, have you set out in a table the current status of the supply sources?

A. Yes.

Q. And if we look at the third column, “Current status,” we see that Brookvale’s 1 and 2 are non-secure, correct?

A. Correct.

Q. Brookvale 3 is likely non-secure but it is in fact non-secure now isn't it?

A. Correct.

Q. Frimley is provisionally secure.  Wilson Road is non-secure and Eastbourne Street is provisionally secure and in fact the only one that is secure still is Portsmouth, correct?

A. Yes.

Q. But Portsmouth is only used as a supplement supply?

A. Correct.
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Q. And at 3.11 you’ve said, “The transgressions noted from the Hastings supply sources are highly unusual and unexpected.”  And that’s correct?

A. Correct.

Q. One of the possible reasons for the run of positive results suggested there is increased testing actually highlighting issues not previously observed.  Is that your view?

A. That is one potential, yes.

Q. And if increased testing produced more transgressions, is it reasonable to assume that the E.coli might have been there for some time but has only recently been picked up by more extensive testing?

A. Yes, following on from that, yes that’s a potential.

Q. Am I right that there’s another major development impacting on your assessment of the security of your water supply and that’s the GNS report?

A. That is correct.

Q. And what I refer to there is the recent report from GNS into the aging of the water supply and that’s at CB I think 81, yes.  (I’ll just let you turn that up.)

WITNESS REFERRED TO bundle 4, tab 81

Q. Just to put this in context, Mr Thew, briefly.  The DWSNZ state that one of the three main criteria for obtaining a secure status is to carry out water aging testing?

A. Yes, so one of the three key criteria is around age of water and there are three techniques but the most robust is the age testing under that particular criteria.

Q. Yes.  And Hastings District Council has used this consultancy company GNS to do that –

A. – yes.

Q. – in the past.  And we don’t intend today to go into the methodology or even much about the results, but is it fair to say that GNS takes water samples, step one?

A. Yes.

Q. And they then detect levels of either atomic substances or molecules in those waters and by some complicated and pretty cutting edge process they determine the age of the water they’ve taken out?

A. That is correct.

Q. And they do that by a MRT (a mean residence time)?

A. Yes they have two tests.  One they come up with a mean residents time and the second one, in particular for the drinking water standards is a test on a proportion of young water, being water less than one year, that’s the critical drinking water standard test.

Q. So in 2001 or 2002 did GNS do a report for you?

A. 2001, 2002, yes.

Q. And did that report state that the age of the water was acceptable for the DWSNZ?

A. Yes.

Q. And did that help you gain secure status?

A. That would have been one of the processes the organisation took at the time, yes.

Q. And was that from a sample drawn from bore 1?  Brookvale Road?

A. Brookvale in 2001, my understanding was bore 1.

Q. Did GNS then do another report in 2011?

A. Yes.

Q. And was that sample taken from bore 3?

A. Correct.

Q. And did that also broadly speaking report that the age of the water was in excess of the drinking water standards?

A. Correct.

Q. And did GNS come to do a further age testing this year?

A. In May this year.

Q. They took the samples in May?

A. Correct.

Q. Did they take those from bore 1?

A. Correct.

Q. And have you only, in November 2016, obtained the final report on that?

A. That is correct.

Q. And that’s the document at tab 81?

A. Yes.

Q. Now has GNS this time reported significant levels of young water –

A. – yes.

Q. – generally speaking.  Has this November report produced a significantly different picture from that set out in their 2011 report?

A. Yes.
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Q. Has this recent GNS report raised issues that the District Council needs to work through and to understand the implications of?

A. Absolutely.

Q. Would it be fair to say that these issues are complicated and extensive?

A. Yes, I think that's a fair assessment.

JUSTICE STEVENS:

Q. Including understanding advances in technology?

A. I think that’s one element that needs to be considered working through them.  This report also has some additional information after speaking to them, looking at their previous reports.  Typically the reports were a yes/no for drinking water compliance.  We asked them to provide some additional information around the minimum residence time.  When managing a drinking water, just knowing you comply is not that good if you're just complying or just failing, so we've asked for quite a lot of additional information in this report compared to previous, yes.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Does this latest report state that the science or the methodology they use has evolved between 2011 and now?

A. I believe it makes some inferences in that, in that manner.

Q. And does this report recommend a higher frequency of sampling, down to at least two years rather than the previous five years?

A. I believe the recommendation is, which we have implemented, in the process of implementing or have implemented, is four per year for the first year, so we understand seasonal effects, particularly on those bores on the edge.

Q. Is it normal for the long delay between taking a sample and getting a GNS report?  Does it take that long to do the work?

A. This is the first one of these in, in the time I've been in the role.  My understanding is it's quite a long process, a four-month process for them to break those molecules down.

Q. Right.  So if you accept that it's at least possible, if not probable, that there was a significant proportion of young water, that would have been in bore 1 in May this year when they took the sample?

A. That is correct.

Q. Well before the outbreak?

A. Yes.

Q. As we stand here, Mr Thew, do you know how that young water is entering the aquifer?

A. I don’t know for a fact how that may be getting into that bore at this stage.

Q. That will presumably be the subject of a lot of investigation?

A. Absolutely.  Has been and will continue to be.

Q. Do you accept it will be important that Hastings District Council work with the Regional Council on that issue?

A. Absolutely.

Q. Is it fair to say that the combination of the recent downgradings of all but one of your bores, plus the GNS report, have led to a new and different situation where the risk to water safety is considerably higher than previously thought?

A. I believe that’s correct.  Our context in terms of supplying water to the community has changed somewhat with, particularly with the new GNS findings and it's something that we're working through at Hastings in between all the other bits of work at this point.

Q. Would you accept that there's a range of matters that need to be looked at now?

A. Yes.

Q. Is one of those whether the aquifer underneath Brookvale Road is confined, unconfined or semi-confined?

A. I think in terms of Brookvale, given the nature of treatment we're looking at, we're working on the basis that it's similar to a surface water, so whether it's confined or unconfined for the next 12 months, I don’t think it's of a significant concern.  There are elements of the catchment, sanitary assessment, that we need to work through of particular pathways but for Brookvale, whether it's confined or unconfined, I don’t believe that’s a significant issue.  There's young water in there and we've had bugs in there.  Our view exactly is the same as the DWA is it's a non-secure supply.
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Q. Yeah.  It may be an issue longer term after the 12 months though, correct, in terms of whether it ever regains its secure rating?

A. As I’ve stated with our Council and at the JWG there is no intention to go for secure status at Brookvale 1 in any foreseeable future in my mind.

Q. Right. 

JUSTICE STEVENS:

Q. Brookvales 1 and 2?

A. Brookvales 1, 2 or 3.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. Nevertheless am I not right that you want to learn more about the pathways of young water into the aquifer?

A. Absolutely yes, for the Heretaunga Plains which relates to the other GNS testing.

Q. If I could quote to you just briefly from paragraph 52 of a brief of evidence of Dr Swabey, of the Regional Council, dated 1st of December.  He says, “It is feasible and likely that young water arrives at bore 1 through a shallow flow path.”  Do you know what the shallow flow path or maybe?

A. There are various, as part of the investigation of what happened, there are various hypothesises and elements that are being actively investigated.  I’m not aware of the – all the data coming back in, or we haven’t received I’m aware of all the data but there are pathways in particular from the Te Mata Mangateretere Stream of interest that need to be part of any – any review.

JUSTICE STEVENS:

Q. But that statement does shine a rather different light on the question of risk doesn’t it?

A. Yes it does and the sanitary assessment completed by Tonkin and Taylor in the report just released on Friday highlights key items of risk that we’ll work through our water safety plans and operational measures, in particular relating the bore 3 supply, and that works through all of the risks within that catchment and assesses them and appropriately.

Q. And given the multitude of risks you have to say that in totality it’s starting to look quite serious isn’t it?

A. Yes.

Q. In terms of risk?

A. Yes.

Q. What the actual cause is, is for another day?

A. Correct.

Q. But just focussing on risk, it’s serious?

A. Yes which is why we were looking to go further with the Log5 treatment rather than a default.

Q. No, no, thank you.  I understand that.  Just developing that a little bit, if anything were to happen to the Hastings bores, could bore number 3 supply the whole of Havelock North?

A. If we were operating it around 90 to 100 litres a second, if – there would need to be sort of quite significant demand and management measures put in place, but if we controlled the usage to just essential, I’d need to see the modelling of that,  haven’t actually seen the modelling of just bore 3 operating but over winter time quite often bore – one bore was enough to run Havelock North.

Q. One bore?  You mean, IE, for example bore 3?

A. For example bore 3, that is correct.  Yeah it would issuing some demand management but that’s one of the purposes for longer term post the 12 months around the option of keeping some supply in Havelock, on that side of the stream from a resilience perspective.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. Just one other reference to this question of what you need to investigate Mr Thew.  I see in the Regional Council’s investigation report, which has been filed, you don’t need to find it.  I’ll just read to you briefly from page 62.  It says, “The younger component of water that now reaches bore 1 since the last test on that bore in 2001 indicates that a pathway may have opened up by which surface water had moved rapidly to the bore.  Such a change may have occurred if the confining layer in the aquifer is now penetrated by re-charging surface flow where it was not previously.”  Is that a statement you agree with as a matter to be investigated?

A. I think that’s one potential pathway, one of a number that all require full investigation.
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Q. Is another matter to be investigated the question of Te Mata Mushrooms discharge permit?  Are you familiar with that?

A. Yes, at a high level.

Q. Do you understand that the Regional Council granted Te Mata Mushrooms a permit to discharge dairy effluent onto the land?

A. At this moment, yes.

Q. And are you aware that the District Health Board’s Dr Jones has an interest in investigating that matter?

A. Yes, I have spoken to Dr Jones.

Q. Well, would I be right that the District Council is very interested in whether that discharge permit could create a risk to bore 3?

A. We, we, along with Dr Jones, are very concerned about any of the discharges.  My understanding is that dairy discharge hasn’t been taken up at this time.

Q. Yes.

A. But there are other existing discharge consents and potential future ones that we have every particular interest on given some concerns to that receiving environment.

Q. Is there an additional matter involving Te Mata Mushrooms, which is next door to bore 3, being the earthworks carried out there between 2013 and the present time?

A. Yes, absolutely, particularly the stream realignment where excavations were done.

Q. Is it the District Council’s plan that Tonkin and Taylor will further investigate the possibility that those earthworks may have caused a problem for the aquitard or the confining layer above the aquifer?

A. Yes, that is the intention.  We are looking at performing some tracer testing into that area of concern.

Q. You're aware of where the Mangateretere Stream is?

A. Yes.

Q. And the fact that on the south side of the road, there is a pond or has been a pond?  You’ve seen that?

A. Yes.

Q. Is it your understanding that when the Brookvale bore 1 pump is turned on, that pond sinks?

A. Yes.

Q. Do you have a good understanding of why that is and the mechanisms involved?

A. In terms of detailed technical, no, but from my understanding, there is monitoring data that shows from when the pump turned on quite a significant drop in that level which would, would infer quite a tight and close relationship.

Q. Would you call that a connection between the pond and Brookvale bore 1?

A. It appears so.

Q. Does that connection need investigation?

A. My understanding is some of the tracer testing performed to date was looking at that.  I haven't seen the results of that tracer testing yet.

Q. Have you not received the results of the dye testing?

A. Not that I'm aware.

JUSTICE STEVENS:

Q. Is that being done by the Hastings District Council, that dye testing?

A. So the testing protocol was a joint protocol worked up between the DHB, HBRC and HDC and each, each of us took different tasks.  HBRC had the equipment so they were leading that work.

Q. When was that protocol agreed?

A. I'd have to go back to find the dates.

Q. Broadly?

A. Back in late August/early September.

Q. Post-event?

A. Post-event.  It was around an investigation protocol around looking at the bore was the different tracer testing and so forth.

Q. Well, under the protocol, can you not just ask where things are at?

A. We have been asking.

Q. Asking who?

A. Asking the Hawkes Bay Regional Council.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Well, have you asked for the results and not been given them, is that what you're saying?

A. I'm not aware of the full suite of results.  I, I understand we may have received the salinization, I’m not sure of the exact terminology for one of the tests but I’m not sure if we've received all of those.

MS CHEN:
If I could assist.  The results are not yet completed and when they are completed, they will be provided.  A preliminary briefing has been given to the Hastings District Council, Sir.

JUSTICE STEVENS TO MS CHEN:
Q. When will they be completed, Ms Chen, or is that something Mr Maxwell needs to answer?

A. Mr Maxwell can answer that question, Sir.

Q. Not now, later.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. All right.  Well, just to finish off other matters that may need to be investigated, Mr Thew, do you agree that the E. coli in bore 3 in October 2015 still needs to be investigated further?

A. Yes.

Q. Particularly as it's bore 3 you’ll be using?

A. Absolutely.
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Q. Are you also aware that there's a test bore not too far from bore 3 being test bore 10496?

A. Correct.

Q. And that that is a bore owned and operated by the Regional Council?

A. Yes, I believe it is or was part of their state of environment reporting.

Q. Are you aware that on the 2nd and 14th of December 2015, E. coli readings were found at test bore 10496?

A. Yes, I have received emails from one of my staff to that.

Q. Do you know whether the cause and significance of those E. coli readings in that test bore have been fully investigated and understood?

A. As far as I understand, I’m not sure they’ve been fully, fully worked through and understood.

Q. Are they part of what Tonkin and Taylor was including in its investigation?

A. That is correct.

Q. So is it the plan, Mr Thew, that all of these things will be progressed over the next 12 months so that you gain a better understanding of what's going on with your water supply?

A. Absolutely.

Q. And that’s the case even though you're going to treat the water heavily, correct?

A. Yes, in particular for Brookvale, it's that sanitary inspection work study that Tonkin and Taylor have aided us on, so that highlights to us the key areas of risks and what additional mitigations we need to monitor to make sure that that Log5 treatment is, is fully suitable.

Q. Just to talk about the strategy or the theory of drinking water safety for a moment, am I right that the DWSNZ and the Ministry of Health guidelines both talk about a multiple barrier system?

A. Yes.

Q. And the concept very simply is that before the water gets to the consumers’ tap, you put as many barriers, safety barriers before that as you can?

A. It mention, it talks through the, the different barriers that are available, yes.

Q. And is the first barrier the catchment area and the aquifer?

A. The receiving environment, yes.

Q. And that’s the matter for which the Regional Council has primary responsibility in terms of the lack of contamination in the water?

A. Yes.

Q. Though it would not be your view then that treating the water means you don’t need to look at the first barrier?

A. No, that would not be our view.

Q. So even if you're treating the water very heavily, you still want to know and need to know about the state of the raw water don’t you?

A. Yes, we need to understand what activities are occurring up, which is that in the receiving catchment to make sure we're fully aware of what might be ultimately received at that treatment plant.

Q. Because if just relied on your treatment, you would have removed the first barrier and an important barrier to infection, correct?

A. That is correct.

Q. And if for example your UV unit broke down and the alarm didn’t work, then you'd be at the mercy of the raw water in that sort of situation wouldn't you?

A. If, if in the very extreme remote those UV units, the compliance requirements are quite bulk-some, there are multiple failsafes but you would be left with chlorination as your last and the filtration, sorry, before the UV unit.

JUSTICE STEVENS:

Q. But just again for clarification, there is another reason why you really want to understand what is going on in the aquifer is it not, namely so that the public understands steps that are being taken around their protection?

A. Yes, the public are looking for every reassurance and so they shall, so they should, so us looking at the environment and making sure we're doing everything we can within our means, and then the treatment and making sure that’s in our means and then the monitoring after that to make sure that, to give every confidence that we possibly can through to the community.

Q. Which in turn suggests a need for the drinking water assessors, District Health Board, District Council and Regional Council officers all to work together to understand what is going on?

A. That’s the ideal situation, yes.
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CROSS-EXAMINATION CONTINUES:  mr gedye

Q. Mr Wood, in his brief at paragraph 15, says, “The monitoring required will depend on the treatment regime and what is happening or changing in the catchment.”  Do you agree with that?

A. Yes.

Q. So what’s happening or changing in the catchment can inform what you’re doing in terms of treatment and monitoring, correct?

A. Yes.

Q. Mr Wood at 19(a) says before he was in a position to confirm that he was comfortable about HDC proposed to do he would need to understand more about the aquifers that supply the district water sources.  Do you agree with that?

A. Yes.

Q. And I think Dr Jones also says he particularly wants to participate in aquifer matters.  Are you happy with the DHB to participate in aquifer matters?

A. Absolutely.

MR WILSON:

Q. Can I just follow up on a question that the Chair asked a moment ago.  In terms of the importance of the water quality in the aquifer, even if you were to treat this as effectively as surface water and have a five log treatment on it, there would still be potential risks of a contamination to the aquifer that could compromise the water supply, for instance a chemical spill such as arsenic, that would go right through five log treatment regardless of any efficacy or otherwise, so you would agree with that?

A. Yes.

Q. And this is a complex catchment where there is a lot of industrial, agricultural and horticultural activities?

A. There are a lot of activities, yes.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. Mr Thew, could I ask you about inter agency co-operation over the next 12 months.  Would you agree that that’s an important aspect of water safety?

A. I think the more of the agencies who have information to share that working together closely is the better.

Q. You have three major agencies don’t you, environment which is the Regional Council, health which is the DHB and the DWAs and local government which your council as a water supplier?

A. Correct.

Q. And you’d accept that co-operation between them is necessary for water safety?

A. That’s ideal, yes.

Q. Liaison between them so that they know what’s going on, each knows what’s going on?

A. Yep.

Q. Knowledge sharing is necessary?

A. I think that’s key.

Q. Mutual assistance necessary?

A. That’s ideal.

Q. I don’t want to be pedantic Mr Thew, I would put it to you it’s not only ideal or desirable, it’s actually necessary to have safe drinking water.  Would you go that far?

A. Yep.

Q. Because what if the Regional Council knows things about the aquifer they don’t tell you or the District Health Board, that would be critically important wouldn’t it, to water safety?

A. Yes potentially if there’s information that we needed to be aware of to manager our supply.

JUSTICE STEVENS:

Q. Could I give you another example.  You heard reference before to the Te Mata Mushrooms resource consent.  Now let’s assume that the District Council became aware of a problem within and around the operation of that organisation and you’d appreciate that the consents are administered by the Regional Council aren’t they?

A. Yes.

Q. So any know that the District Council has about those consents needs to be passed on to the Regional Council –

A. Yes, well knowledge from both parties is essential –

Q. – is essential isn’t it –

A. – is essential for each to perform each of their duties and –

Q. – because they may wish to take action under the consent or under the Resource Management Act?

A. That’s correct.

Q. Yes, so it’s not actually just talking about an ideal, it’s actually talking about a matter of practicality and safety.

A. Correct.
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CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Well, to take that one step further, would not also the DWA want to know if there was a problem because the DWA might want to reassess his or her classification or approach to the DWA’s responsibilities?

A. Absolutely.  If I was the DWA, I would want to, want to be in that room too.

Q. Can I just quote to you from the Ministry of Health guidelines for drinking water, page 26, to see whether you agree with this, Mr Thew?  It says, “Having discussed the various tools for water safety laid down in the system, the tools are designed to promote maximum interaction and mutual support between the various stakeholders and the public, the media, the drinking water supplier, the drinking water assessor.”  Is that a statement you agree with, “Maximum interaction and mutual support.”?

A. In terms of the drinking water tools?

Q. Yes.

A. I think their intent’s absolutely correct.  I’m not sure the current tools directly assist in that or promote that as hard as it could.

JUSTICE STEVENS:

Q. So is what you are saying, that you agree with the goal?

A. Absolutely.

Q. And in fact the necessity for it for the reasons we have been canvassing but the tools might be not fit for purpose.  Is that the point?

A. Correct.

Q. So that is something that we would need to look at in stage 2?

A. Agreed.

Q. But for the next 12 months, there needs to be something in place that makes sure that there is maximum interaction and mutual support between those key players?

A. Yes.

Q. For now?

A. Absolutely.

Q. To make sure that current issues can be solved?  Is that –

A. Yes, I agree.

Q. Thank you.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. And is that what the joint working group can do and should be doing?

A. That is what the joint working group should be doing.

Q. Yes.  The guidelines also a little further on set out a risk management system involving risk analysis, risk reduction, readiness and response and recovery.

THE COURT ADDRESSES Mr Gedye (11:12:27) – draw Mr Thew to that

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. That’s at page 46 of the document.  I just want to ask you very briefly about those series of –

JUSTICE STEVENS:

Do you have that there, Mr Thew, so that you can – page 46.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. If you start at 44.  Page 44 at 2.2 has a big heading, “Risk Management.”  Do you see that?

A. Yeah.

Q. I don’t want to get bogged down with this but does this section, if you look at 44, 45 and 46 and 47, set out a risk management process?

A. Yes.

Q. And does it include the alliterative list of risk analysis, risk reduction, readiness, response and recovery?

A. Yes.

Q. Are all of those things going to be greatly enhanced by a co-operative closely liaising approach between the agencies?

A. Yes, it would.  It'd be far more holistic than each agency doing it on their own.

Q. You can see the risk level dropping if there's close co-operation, correct?

A. Yes.

Q. If you just flick to page 65, do you see there at 2.2.5, a heading, “Debriefings.”?  And in the second paragraph, it says, “Debriefings should involve all participants in the incident or exercise, including contractors, service providers, affected parties and regulatory agencies.”  Is this another area where close co-operation is going to enhance safety?

A. I would think so, yes.

Q. Can I ask you to just look at the District Council’s water safety plan, which is in the first volume, CB1.

WITNESS REFERRED TO volume cb1

Q. Volume 1.  I'd just like to take you to the 2008 version of that water safety policy.  It's under tab 3.  Am I correct, Mr Thew, that this WSP has been through a number of iterations but this is the first main one, the 2008 one?

A. Yes, that’s my understanding.
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Q. I wonder if you could look at 2.11 of that water safety plan.

WITNESS REFERRED TO water safety plan

Q. Now this is a document that the DWA approves, right?

A. Correct.

Q. You see at 2.11 it discusses the Health Amendment Act and in paragraph 2 it says that the – second sentence, “National environmental standard for sources for human drinking water regulations came into effect on the 1st of July 08 and requires District Councils and Regional Councils to liaise more closely with each other on the issue of resource consents in catchment areas which might be water supplies at risk and requires consent holders to advise them if any incident occurs.”  You see that urging to liaise more closely is something that will be important over the next 12 months?

A. Yes.

Q. You see at the bottom of that page, “Following enactment of the Amendment Act and the NES regulations HDC will assess any new responsibilities and liaise with HBRC about any overlapping roles.”  Do you see that?

A. Yes.

Q. Will HDC liaise with HBRC about overlapping roles in the next 12 months?

A. It has every intention to.

JUSTICE STEVENS:

Q. Let me follow up on that.  How do you propose to implement that intention?  To make sure it happens?

A. So the first meeting of the – that JWG that Dr Kevin Snee talked about we discussed the need to have some involvement and input into consents and a need for each of us to share any learnings or testing or monitoring results, for both of our needs.  Obviously we find an issue in a bore they need – the Hawke’s Bay Regional Council needs to know because there might be some other issues for them to follow up.  Similarly we need to be fully aware of any – the results of monitoring, consent monitoring and new consents going into those catchment areas because every new activity creates a new risk that must be assessed by us to that drinking water supply.  We have in the past asked to be noted as an affected party into those areas.  I am not sure if that has happened.  I am aware we get “by the way” would be the best to explain it, email once a week, of consent activity in the Regional Council but it doesn’t, unless we follow up we don’t have the details currently.

Q. Would it – would it help if it were possible to have the opportunity to be heard on certain applications where the risks are significant?

A. Absolutely.

Q. Thank you but I noticed at the start of that answer you referred to the JWG, so that’s really critical isn’t it?

A. Yes.

Q. Both its existence and continued performance to mitigate these risks, isn’t it?

A. Absolutely and in its longer term it would also include the other – I see it including the other drinking water councils once we work through the key issues on the Hastings items.
CROSS-EXAMINATION CONTINUES:  mr gedye

Q. I refer to those regulations at the NES regulations, you’ll know what I mean?

A. (no audible answer 11:18:37)

Q. You’ll be aware that the NES regulations require Regional Councils to give consideration for upstream activities which may impact on the abstraction point for drinking water, correct?

A. Yes.

Q. And that that’s regulation 7 and 8, and that regulation 12 also requires the Regional Council when granting – or any council when granting a consent, to give consideration to an emergency notification term where if an incident happens or the risk to the drinking water abstraction increases notice must be given.  Are you aware of that regulation?

A. I wasn’t in detail of that one.

Q. But in broad terms would you think that a useful topic for the JWG to consider is greater involvement by the District Council when the NES regulations apply?

A. Yes.

Q. It’s your abstraction point isn’t it?

A. Correct.

Q. That means where the water is drawn out of the aquifer.

A. That’s correct.

Q. By your bore.  So anything that would impact on that would be of interest to you wouldn’t it?

A. Yes.

Q. And you might want to be heard in such a consenting process.

A. Absolutely.

Q. You might want to proffer expert advice or data of relevance?

A. That is correct.
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Q. So if in the next 12 months someone wants a discharge permit in a paddock next to Brookvale Road, would you want to be heard on that?

A. Yes.  I think also in any plan change 'cos there a lot of permitted activities which wouldn't go through a consenting process, we’d like to have more understanding of those activities as well.

Q. And so Regulation 10 of the Regs addresses the plan and that’s something you would also like to be involved in?

A. Yes.

Q. So am I right, the joint working group can look at all of these things unfettered by any rules or regulations and that it can co-operate and work on these things as required for safety?

A. That would be our objective.

Q. I'm not suggesting that it would work outside the law but that it's not actually constrained by the DWSNZ.  It can go further.  Would you agree with that?

A. Yes.

Q. Can I ask you to look at page 33 of this water safety plan, page 33.  CB3, yes, Sir.  It's where the page goes horizontal.  And is this is a table – I'm sorry, make it page 35.  Is this table 8 procedural updates to your supply improvement schedule?

A. Yes.

Q. You see in the column in the table there, the first column, or the second column, it says, “Procedural updates regularly liaise with HBRC to improve knowledge of aquifer recharge zones, contaminated sites, activities in the recharge zone and monitoring well results.”  Now, that’s been in your water safety plan since 2008.  Is that something you would contemplate doing for the next 12 months?

A. Yes.

Q. I see the timeframe on the far right column is ongoing so presumably that should never have stopped.

A. It should never stop.

JUSTICE STEVENS:

Q. Do we have an assurance that that will continue?  I mean Mr Gedye put it to you in terms of contemplate.  Well, I am not interested in contemplation.  I want to know what you will do through your staff.

A. So we have every intention of working as well as we can.  Obviously the current environment has made that somewhat difficult given the prosecution proceedings, so some of the liaison that was happening has got a little bit more difficult to do than it was previously.

Q. But just putting that, for my question, to one side, and I can understand the difficulties, but can you give an assurance to the panel that over the next 12 months, in compliance with table 8, first bullet point on page 35 of core bundle 3, the Council will do what is said there?

A. Yes.

Q. Thank you.
CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. If you go to page 38, Mr Thew, there's a heading under six contingency plans.  Is it the Council’s intention to put in place a contingency plan before Brookvale 3 is started?

A. Yes, there are a number underway currently.

Q. Will you liaise with the Regional Council and the DHB about that?

A. Absolutely.
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Q. Could I ask you to just look briefly at number 4 in the bundle, which is your current 2015 water safety plan.  Page 20.  This also refers in the second paragraph to the NES Regulations and it says, “The HDC will continue to pressure the Regional Council to meet its obligations regarding the NES, in particular with the Ngaruroro River and the Heretaunga Plains unconfined aquifer.”  Is it your position that you will continue to have an interest in the Regional Council meeting its obligations in the NES in relation to the Hastings borefield as well as the Brookvale Road borefield?

A. Yes.

Q. And the next paragraph it states in the final sentence, “The HDC will seek to work with the MOH representatives to ensure water quality recharging the aquifer is of a quality that will ensure ongoing suitability is a potable water supply of the highest quality.”  Should that actually mean the Regional Council rather than the MOH do you think?

JUSTICE STEVENS:

Q. Or both?

A. I think it’s both actually.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. Yes.  Because you would accept wouldn’t you, that you should work with the Regional Council for that purpose whether or not you work with the MOH?

A. Yes.

Q. Page 25.  Second paragraph.  “The HDC will continue to work with the Regional Council to ensure the potential risks for contamination intrusion into groundwater at the Flaxmere recharge zone is mitigated.”  Again it’s in your water safety plan so I assume you would do it anyway, but can you confirm that over the next 12 months the Council will do that in respect of the Flexmere recharge zone?

A. Yes.  Yes we can.

Q. You also say that you will continue to work to ensure that the HBRC enforces the requirements of the NES for water sources.  Do you confirm that will occur as well?

A. Yes.

JUSTICE STEVENS:

Q. Which gets back to your knowledge exchange point doesn’t it Mr Thew?

A. Absolutely.

THE COURT ADDRESSES MR GEDYE (11:27:15)
CROSS-EXAMINATION CONTINUES:  mr gedye

Q. I am about to finish one more point if I may.  Page 33 of this current water safety plan is even more fulsome about liaison isn’t Mr Thew?  If you look at the third paragraph, bottom, “Liaison with Regional Council on source protection,” that’s the current item 1.1, isn’t it?

A. Yep.

Q. Next column, you see, third item?

A. “Advice from Regional Council, contamination sources in area.”  The penultimate column, top, “Regularly liaise with HBRC.  Ensure they enforce the requirement to the NES.  Develop a contingency plan.”  So there’s no doubt – and if you look over the page at 34, third column, “Liaison with Regional Council, advice.  Develop contingency plan.”  So in fact throughout this table there are repeated references to liaison, you accept that?

Q. Yes.

A. Paragraph 30 – page 36, bottom right.  “Liaise with HBRC to ensure they enforce the requirements.”  Your water safety plan will be amended shortly won’t it to take into account the Brookvale 3 developments.

Q. That is correct.  There’s an addendum being worked on.

A. Would you expect all of those requirements for liaison and co-operation to remain in the new amended water safety plan?

Q. That is my absolute expectation along with them noting the mechanism around that JWG.

COURT ADJOURNS:
11.29 am

COURT RESUMES:
11.46 am

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. If you still have open that water plan, Mr Thew, it's in CB1, number 4.  Could I just finally take you to page 8, column 4, “The HDC will continue to liaise with the HBRC in relation to regional planning documentation regarding permitted activities over the unconfined aquifer, also to ensure they enforce the requirements of the NES and a joint MOH and HDC approach may be required.”  Whatever’s happened in the past, is that a good encapsulation of what should happen over the next 12 months?

A. I think the word “may” should be “shall”.

Q. Yes. 

A. Or “will” be required.

Q. Yes.  

JUSTICE STEVENS:

Q. Well, it presumes a degree of mutuality does it not?

A. Correct.

Q. Which is, I think, what you are getting at.

A. Yes.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. In relation to the post-outbreak investigation into the source and pathway of contamination, what has the level of co-operation been like between the District Council and the Regional Council?

A. It, throughout that process, there was an initial heads-up around that things were going on and –

JUSTICE STEVENS:

Q. Can you be more specific?  A heads-up around what was going on is a bit vague.

A. Sorry.  I'm just about to think through the detail.  The, when we were getting concerns around we thought both bores were testing positive, we contacted, a phone call through to, I called, left a message with Liz Lambert and Mr Maxwell around, “Hey, look, there might be something else bigger going on.  Need to get involved.”  They actually had their scientist getting out on site monitoring, which was reassuring.  However, I think it's fair to say when warranted officers turned up on the day and then the media forecast around wanting to source a lot of information whilst we were in the middle of the incident and the bore water and trying to meet with the drinking water assessors to remove that, I guess from that day, the relationships got a little more tense.  It's become, I would hazard to say slightly more antagonistic, disruptive in terms of being able to feed all the process and look after the drinking water supply and a lot more difficult even more recently since the prosecution’s been issued given now that we have legal proceedings on us, it's harder to have a discussion without being sure you're not being, staff aren't being sort of caught into a trap with those proceedings as well.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Well, is that because the District Council will have to go to a criminal trial seeking its criminal conviction under the Resource Management Act and there is a concern about incriminating yourself?

A. We need to do what we can to make sure we don’t put the organisation at additional risk, so, yes.

Q. Well, have you had to rely on legal advice about how to defend yourself against the prosecution?

A. Yes.

Q. If we look at the workings of the joint working group, Mr Thew, does the District Council have some concerns in relation to the prosecution about participating in that working group?

A. I think our concerns, yes, there are in and around, it's quite clear from the recent letter from Mr Newman to Mr McLeod around notes when we asked for the prosecution proceedings to be removed, highlighting that any infringement will be basically highlighting it's a prosecute on any infringement and that changes the nature of our relationship.  I think when Mr Maxwell, who's sort of head of that department doing prosecution, is sitting in that joint working group, it just makes life a little bit more difficult and at this point in time, me being able to have the most appropriate people in the room is difficult given all of the proceedings going on in case it leads to less than positive interaction.

Q. Would it not be desirable on this joint working group to have Brett Chapman as a member of that group given his knowledge and experience with water safety issues?

A. That would be the ideal, yes.

Q. Is he not on that group because of the prosecution?

A. We, at this point in time, yes, that’s correct.

Q. In your opinion, could this joint working group operate more freely and better without the prosecution?

A. Yes.

Q. Have you asked that the prosecution be withdrawn?

A. As I mentioned previously, a letter has gone from the Chief Executive, Hastings, Mr McLeod, to Mr Newman.  The, the offer was – no, but I think probably more of concern, as I mentioned –

JUSTICE STEVENS:

Q. The offer was what?

A. There was no, that was, they weren't willing to withdraw it given they cite, their regulatory and policy framework requires them to prosecute because of we've had previous infringements.  That leaves us concerned that any small thing or any discussion will lead automatically to prosecution on every item, which creates a very difficult working relationship potentially in the long-term.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. All right.  Can I come to the state of bore 3 and thank you for covering that at the outset.  Is the approach that with bore 3 having been out of action for over a year, that it's been necessary to be thorough about your inspection?

A. Absolutely.  We've gone well in excess of what our normal business process, the standard operating procedure would have been.

Q. And with E. coli readings in October 2015 and the bore having been shut down at that time, are you satisfied that there's no longer E. coli readings in the water being drawn from bore 3?

A. So the testing to date has not shown E. coli.  However, the nature of the treatment is, our assumption is at some stage some E. coli will turn up.  If there was no E. coli, then we’d be having a different conversation.  Our assumption is that E. coli will turn up.

Q. Could I ask you to look at document 7 in the first core bundle, CB7.  Do you recognise this as the Hawkes Bay Regional Council resource consent water permit?

A. Yes.

Q. And dated 3 June 2015?  Bottom right.

A. Yes.
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Q. And is the current resource consent which applies to bore 3?

A. Yes.

Q. And if you look over the page do you see conditions and at “Condition 21” do you see, “That all works and structures need to be designed and constructed to conform to best engineering practices and all times maintained to a safe and serviceable standard.”  Do you see that condition?

A. Yes.

Q. And if you go over further do you see an advice notice headed, “Well Head Construction?”

A. Yes.

Q. Which says, “To minimise the risk of contaminants entering the groundwater well head works are required to be constructed to ensure that there are no openings through which contaminants might enter the well.  This would include ensuring that there are no gaps around pipework and cables at the well head.”  You see that?

A. Yes.

Q. Following work on Friday on bore 3, are you satisfied that condition 21 can be complied with for the next 12 months?

A. Absolutely, so that works isn’t quite finished, the bore will go back in this – the pump will go back down the hole this week, but that’s the absolute intention of that protocol.

Q. From what you’ve seen will you require to be satisfied that condition 21 can be complied with over the next 12 months once it’s finished?

A. Yes.

Q. Are you also satisfied that the advice notice will also be complied with in terms of the particular risk of contaminants entering through the well head?

A. Yes.

Q. Its 200 millimetres above ground isn’t it, bore 3?

A. That is correct.

Q. But nevertheless you still require all openings to be properly sealed?

A. Yes.

Q. Tightly sealed?

A. Correct.

Q. Do you accept that it is appropriate for the Regional Council to carry out compliance monitoring of this condition?

A. Yes, they note that in the consent.

Q. Are you referring to the page 5 note that routine monitoring inspections will be undertaken by council officers?

A. Yes.

Q. And are you assuming that will happen over the next 12 months.

A. Yes.

Q. Will you facilitate any such inspections by the Regional Council?

A. Yes we can.

Q. Do you also accept that DWA will want to satisfy him or herself as to the safety and security of bore 3?

A. Yes, absolutely.

Q. Facilitate that?

A. Yes.

JUSTICE STEVENS:

Q. Just focussing on the 12 months coming up.  How many times within that period would you see routine monitoring inspections as being appropriate/reasonable?

A. So we’ve put forward a monitoring plan in terms of maintenance and inspection.  At the JWG meeting we had the other day we discussed the frequency of us reporting back to that group and if everything was okay they just, the DHB and the HBRC were happy with a report once a year coming back, particularly given the amount of work going on in the bore as we speak.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. I don’t think you said at the beginning Mr Thew, but have the glands or the glands seals been replaced on bore 3?

A. So they will be new seals when the pump goes back into the bore hole and for the testing and the work – testing work that we undertook prior to pulling the pump out is we went through a full process of the well head.  Pulled the – pulled the cables out, removed the silicone, tightened the glands, made sure we had our seal before running it up for the initial testing 

Q. Will you do a vacuum test on them?

A. Yes, that’s in the re-establishment protocol.

Q. Has the Regional Council been involved in attending and looking at what you’re doing with the bore 3 inspection and overhaul work?

A. So the drinking water assessors and the Regional Council were invited for Friday’s works and when the pump goes back in, I’m happy for them to be there again.

Q. Did they turn up on Friday?

A. I’m not sure sorry, I was preparing.

Q. Has the Regional Council indicated to you any concerns or objections about anything to do with the state of bore 3 at the moment?

A. Not to my knowledge, no.

Q. The bore 3 work that’s been done?

A. All three works, no.
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Q. And you believe that the testing shows that the casing or the annulus is okay, it doesn’t have holes or deterioration?

A. So the, the short update email today indicated no real concerns with the casing.  The annulus will be in that reporting that will come a little bit later so they can sort of analyse what's on the outside of that but at this point in time, there is nothing to believe that there's a significant issue that we'll have to deal with.

Q. So once it goes back in the ground and is ready to start from your point of view, bore 3 will be in tip-top condition?

A. The bore, bore itself will be and testing will be underway to carry on for the treat – finalising the treatment design.

Q. Could I ask you to look in folder 4 please, Mr Thew, at tab 84?  I just want to ask you now about the maintenance programme for bore 3.  Is this document 84 the Hastings District Council maintenance schedule for all of your bores?

A. Yes.

Q. And in particular, you see it covers Brookvale’s 1 to 3 and it has a frequency of three-monthly, not scheduled but undertaken at a minimum of quarterly, correct?

A. That’s correct.

Q. Is this schedule going to apply for the next 12 months?

A. At least.

Q. This will be a minimum?

A. Yes.  One piece that this is missing is around if there's been events such as earthquakes and the likes.

Q. Yes.

JUSTICE STEVENS:

Q. When you say, “And the like,” would you put a significant rainfall event in that category?

A. Yes, if, if there's been a lot of surface flooding around the head works.  Similarly car accidents in the vicinity are another one of the issues of above ground bore heads is vehicular issues.

Q. Because each of these is close to the road?

A. Correct.

Q. And in one case right by the side –

A. Right on the edge.

Q. – of the road?

A. Yes.

Q. Yes, but it may be significant rainwater events is something that should be added to the list of risks that you were talking about earlier?

A. Sorry, heavy rainfall events are absolutely part of those significant issues on that water safety plan as it changes how the water ultimately gets to the bore itself as well.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Do you have a feel, even if it's just a rough one, of how much water and how much flooding you'd need to overtop this well head 200 mil above the ground?

A. So my understanding, and it's detailed in the Tonkin and Taylor bore 3 report that was released on Friday, is a one in a 100 year storm will just go, just go above the glands, over the flange.

Q. In any event, if the glands are working properly and are in good condition, it won't enter will it?

A. That’s correct.

Q. Do I see here in CB84, under the second item in the table, “Pipe works and fittings,” leaks at bore head?

A. Yes.

Q. What to look for and check is cable entries, joints and water fittings, correct?

A. Yes.

Q. So you say this is a minimum, so at a minimum, can we be satisfied that someone will be inspecting the cable entries, joints and water fittings in bore 3 at least three-monthly over the next 12 months?

A. Yes, they will.

Q. I'm curious as to who's responsible, Mr Thew, because if you look over the, into the right column, it seems to be a whole collection of people.  HDC officer, Honour Drilling, Bayliss Brothers, Bay View Pumps, Carter Electric, MEP Plumbing and so on.  Who is it that’s actually going to look at this bore?

A. So the formal inspection would be the HDC water operating officer.  The reason for the other entities is often time to time those other suppliers, be they electrical or the pumps will be working in that area and when they're doing that work, they should similarly look at that aspect.

JUSTICE STEVENS:

Q. Can you give us a name of the water upgrading officer?

A. So, our water operators, we have a team of three or four.

Q. Yes.  Does that include Mr Kersill?

A. That’s correct.

Q. Is he one of them?

A. He's absolutely one of them.

Q. Who else?

A. Mr Ewan Cameron and Mr Rodney Laterna.
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Q. It’s just that names are helpful.  I understand why you might have done it that way but it is quite a big group to pick form –

A. – yep –

Q. – and you know when a crisis hits you actually need to have someone who has the Bunsen burner on their bottom to make them do things.

A. Understand.

Q. Just a suggestion.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. Well who does that water operator report to?

A. So Mr Kersell and the team report through to Mr Dylan Stoat who then report to Mr Brett Chapman who reports to myself.

Q. Is there any risk do you think that the responsibility might get lost in a raft of reportings or is there someone with whom the buck is going to stop?

A. Mr Stoat should be ensuring that the water operators are providing this information and the receiving and signing it off.

Q. And will a report on the condition of bore 3 also go to the Regional Council and the DWA?

A. Yes, as I discussed earlier, we talked about once a year sharing that unless there is an issue and we would share it earlier.

Q. I’m just trying to find the minutes of the JWG but –

THE COURT ADDRESSES mr gedye (12:06:42) – confirms attached to mr woods’ brief

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. Number 4 of the minutes talks about bore maintenance doesn’t it, so this is something the JWG has looked at?

A. We had a brief discussion on it at our first meeting.

Q. Do you contemplate at the next meeting that there will be a tangible discussion with names and dates and reports all set out?

A. There can be.  I think the next focus was going in particular was going through the groundwater modelling work that the Regional Council are doing to assess some of that wider aspects we talked about earlier with the GNS findings and the likes?

Q. This is, this inspection of this bore, it’s not onerous is it?

A. No.

Q. It’s a trip down to Brookvale Road.  There’s probably been hundreds of trips to Brookvale Road over the last few months, correct?

A. Thousands probably.

Q. Yes, so someone has just got to go and undo the cover and look carefully at the bore?

A. That’s correct.

Q. Shine a torch on it, have a poke around.

A. Yes.

JUSTICE STEVENS:

Q. And probably take a photograph of it with their iPhone or –

A. Photo, yeah, yes.

Q. And that other thing that occurs and maybe this is just a lay – layman’s approach to it but it would help if there were names beside who has the responsibility –

A. We can –

Q. – and then if that person is on leave, at conference or sick then who else?

A. We can add that to that protocol list then.  It’s a good idea.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. And while you’re at Mr Thew will you also be ensuring that the maintenance inspections of all the Hastings bores are in excellent condition?

A. Absolutely the focus – 

Q. The regime is  crisp and working well.

A. – the focus is on all bores not just Brookvale. 

Q. Can this or should this go into a Hansen system?

A. Absolutely it should be in the Hansen system and it will also be incorporated into the new Council risk manager and online forms system.

Q. So over the next 12 months no one is going to find a loose gland, at least not in your bores?

A. They better not.

Q. In terms of the treatment that’s proposed, am I right that you are targeting bacteria such as campylobacteria but also protozoa such as giardia or cryptosporidium?

A. That is correct.

Q. Do you accept that where you find E.coli there is also a risk of protozoa being in the water as well?

A. There can be.

Q. And is it for that – or is that one of the main reasons you’re using ultraviolet treatment because that will kill protozoa?

A. Correct.

Q. Or deactivate them?

A. Deactivate it is the better term.

Q. So the water is going to go through a cartridge filter which is the mechanical filtration process?

A. Correct.

Q. It’s then to going to go through an ultraviolet element which will blitz with ultraviolet light?

A. Correct.

Q. And then it’s going to be chlorinated from there?

A. Correct.
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Q. The particular benefit of the chlorine is to have a residual free available chlorine in your reticulation system to catch the back end risk of bugs in your reticulation?

A. That’s correct.

Q. It also gives you an ability to monitor the chlorine levels because dropping levels can mean contamination, correct?

A. That is correct.  We are using the E. coli though as our primary compliance rather than just free available chlorine.

Q. Now, this is a Log5 level of treatment isn't it?

A. Correct.

Q. Could we call it a Rolls Royce treatment?

A. It's more than the minimum.

JUSTICE STEVENS:

Q. So high level?

A. Yes.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. And are you doing that as part of the belt and braces approach that you agreed with earlier?

A. That’s correct.

Q. Is it proposed that over the next 12 months that bore 3 only be used as a top up when the Hastings supply is inadequate for Havelock North?

A. So the final operation, so it's proposed as to augment the supply.  The final way that that bore operates in terms of pumping rates and frequencies is just subject to the last piece of modelling we're doing.  So whether it's at a baseline level and Hastings does the top up or whether it is on and off, there are system operation considerations with the UV plant around how many times it can turn on and off in a day, so it's there to provide just that augmented flow rather than on one day, off for a week, on another.  So that final operation approach is, is based, yet to be finalised.

Q. Have you considered making bore 3 the principal supply for Havelock North in the sense that it's treated to a higher level than Hastings water and will be safer water in absolute terms?

A. That is a potential that would require us to get a resource consent when it's required to be reviewed at a higher level than the 100 litres a second that bore 3, that would require us to reactivate another bore such as bore 2 to put enough water into Havelock North.

Q. Is 100 litres a second the maximum that bore 3 pump will put out?

A. That’s, hydraulically, the way the system works.

Q. Maximum consented amount.

A. It's the maximum consented but also maximum how that pump will operate hydraulically.

Q. So you're limited to 100 litres per second and you don’t think that’s enough to satisfy Havelock North for much of the year?

A. A large portion of the winter it will cover but you would need Hastings if you have demands or a fire or the likes kicked in.  So it would rely on Hastings being there to provide that peaking.

MR WILSON:

Q. To follow up on that, which would be your preferred first bore as a source?  Bore 3 or the Hastings supply for the Havelock North area?

A. So the plan we were on, in terms of trajectory we're on until the August events and the subsequent learning of the GNS was, and subject to resource consent application, after a lot of analysis was to have Brookvale operating at around the 90 to 100 litres a second as a base flow and we would augment, add additional capacity into the main Hastings supply, primarily at Frimley and then as pipes were being renewed, we were upping the size of some of the reticulation pipes based on renewal dates and that provided us the most cost-effective way of meeting our growth demands to the water supply in a timely basis.  That plan is now in the air for us to reanalyse early in the New Year.

Q. But for the next 12 months?

A. I, the less we need to push water around, the better, so keeping it from Brookvale is actually easier than pushing it all the way across from Hastings.  We do have some work to do around the final treatment design because the filtration reduces the available head from the pump, which reduces how far up the hill the water will pump to, unless we put a booster pump in line, which can be done.  It just takes a little bit longer and we're doing everything we can to reduce head losses to reduce that need.
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Q. But to pick up the point that Mr Gedye has made, once commissioned, the treatment process is commissioned, Brookvale 3 will actually have a safer more secure supply than the Hastings supply?

A. Yes, subject to monitoring that catchment.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Isn't it, wouldn't you agree that the more triple-treated water you can supply to Havelock North the better?

A. Well, the more layers of treatment adds more layers of confidence in safety, yes.

Q. So as a matter of principle, quite how you can implement it I don’t know, but as a matter of principle, would you agree the more they can get from Brookvale 3 the better?

A. Yes, I think there's quite a consumer education process to reassure that though.  

Q. And if you accept that it may be that Brookvale 3 runs through much of the winter as the primary pump, the duty pump?

A. Yeah.  So, and as I said before, with operation that might be the case with the augmenting at a base level of 80 or 60 or 90 litres a second.

Q. Well, not only is it better treated, you don’t have to push it so far.  It just heads straight up past Arataki Road up to the reservoir doesn’t it?

A. Yes, it goes straight into the Havelock North reticulation and ultimately uphill.

Q. Can I ask you about monitoring, which really means testing, the water?  You accept that there should be a high level of monitoring in all these circumstances over the next 12 months?

A. Yes.

Q. In the same way you’ve accepted belt and braces should apply to treatment and so on, it should apply to monitoring shouldn't it?

A. Yes.

Q. Because treatment can fail can't it?

A. Yes.  Well, the purpose of monitoring is to make sure the treatment is working and keeping it safe.

Q. And given that Hastings water is supplying all of Havelock North at the moment, would you accept that monitoring should apply equally to the bores in the Hastings fields as well as Brookvale Road?

A. Yes.

Q. And do you accept that the monitoring programme should also fulfil an investigative or diagnostic function as well as ensuring that the water is safe, given that there's all these question marks about what's going on in the aquifer?

A. Yes, absolutely there are elements of that.

Q. Put it this way, if you're out there taking samples anyway, would you accept it makes sense to take a few more and perhaps greater quantities because that will help you find out much better what's going on in the aquifer water?

A. Yes, and that’s the intention of the increased monitoring frequency proposed.

Q. And you accept that concept?

A. Absolutely.

Q. Well, you'd be personally curious wouldn't you to know how many findings, how many E. coli findings you find there over the next 12 months?

A. Yes, I'd hope for none but if there is any, I'd want to know about it.

Q. Yes.  And that’s just consistent with the risk management approach required in the guidelines in the DWSNZ isn't it?  You're –

A. Yes.

Q. – assessing your risk.  And would you accept that for the reasons I ran through earlier, with all the changes in classification and the GNS report, as well as the outbreak, that there are particular reasons to have an investigative approach right now?

A. Yes.

Q. Now, can I just ask you about some of the details, and have you seen the recommendation by Dr Fricker, who's the independent expert assisting the inquiry?

A. Yes, I have.

Q. He's recommended that the samples be taken of the larger volume, namely two litres rather than 100 mils and his reasoning is that it gives you a greatly increased chance of finding results.  Do you agree with that?

A. Yes, we understand the premises from Dr Fricker.

Q. Is there any problems from your point of view in taking two-litre samples?

A. We at this stage don’t believe so.  We're waiting our feedback from one of our testing labs, Water Testing Hawkes Bay.  They were, my understanding late last week, running a trial of how they’ve interpreted Dr Fricker’s procedure just to make sure that works and how they would cope with that in the lab.  So but we haven't had feedback from Hawkes Bay testing on that and then Dr Fricker also talked about the protocol testing which we've provided some input back from Massey.
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Q. I'll come to that in a minute but just on two-litre testing, would you have an approach that if there's some physical or procedural difficulty with that, that that should just be overcome and that two-litre testing should be done?

A. If that’s possible to overcome, absolutely.

Q. Well, Dr Fricker says that two-litre testing is feasible and not uncommon around the world and if that were the position, would you accept that and require your labs to gear up to do it?

A. Yes.

JUSTICE STEVENS:

Q. Just on that, how many labs are there within easy access to this region?  The reason I am asking that is obviously the quicker you start the testing process the quicker you can complete the Col Alert test or other test.

A. So we're using two local laboratories, lab, water testing labs that are certified under the New Zealand Drinking Water Standard so Water Testing Hawkes Bay and ARL, and I can't remember what the ARL, Analytical, yeah, so ARL and HB Water Testing.  Both are local.

Q. Are you still using Hills?

A. Less so for the pure, just the standard drinking water tests.  Hills, if we're doing some other, some of the other wider ranging tests.

Q. It is just that some of the results that we have seen in the documentation show that the testing was done in Christchurch and to my mind, that is sub-optimal if you are looking to do a quick test or get it started as soon as possible.

A. Yeah.  So some of the, some of those tests that went to Christchurch, the local laboratories aren't qualified to do, aren't certified, so but the E. coli testing absolutely, the local labs are absolutely able to do that.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. So Water Testing Hawkes Bay doesn’t sub-contract and send it's samples to Hills for the actual tests?

A. They may, if we're collecting up lots of samples, they may send some of them for tests for certain chemical or composition.  I'd need to talk to my team to confirm exactly what goes where.

JUSTICE STEVENS:

Q. I think that is something you might want to follow up on because just again from a lay perspective, the quicker you get it out of the bore to the testing laboratory the better?

A. Yes.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Do you accept the proposition that there should be testing for full coliforms not just E. coli?

A. Yes, that was an omission in that monitoring report that come through from Ms Nick Hewitt.  It should have had total coliforms.  It should have noted that all E. coli measurements in the Hastings Havelock supply will be enumerated and also should have that we're testing at the bores for HPC, which is, sorry, can't remember the –

Q. At CB96 if that helps.  Can I perhaps just back up and make a little sense of this for people who are not familiar.  At CB96, there's an Opus report prepared for your Council, correct?

A. Correct.

Q. And is this effectively an approved monitoring plan that’s been worked up and put in place after the outbreak so that what we see here, which is the final V2.1, is approved post-outbreak monitoring plan?
A. Yes, it's the plan that we moved to post-removal of the boil water notice and as we reduced down from testing every sample site every day.  It was a reduction on that incident monitoring level.

Q. So the inquiry’s now enquiring into what level of monitoring is needed over the next 12 months.  Do you accept that that may or may not be exactly as set out in this Opus plan?

A. My expectation, there unlikely, particularly with Dr Colin Fricker’s recommendations.  There'll be some amendments to this which will then set in stone the way forward for the following year.
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Q. Right.  So there'll be one plan and it will reflect whatever you decide and hopefully whatever the inquiry recommends?

A. Correct.

Q. Can I just, while we've got this open, 96, Sir, if you could go to page 10 of this, I see it starts with Eastbourne 1.  You see the table 4 at page 10.

A. Correct.

Q. And it requires daily testing for E. coli, correct?

A. Yes.

Q. It doesn’t – and it shows that the status is provisional from the 1st of October?

A. Correct.

Q. But even though the status has been reduced to provisional, Eastbourne 1 makes no provision for protozoa testing does it?

A. Now.

Q. Whereas Frimley Park does.  Wilson Road does and Portsmouth does, correct?

A. Correct.

Q. So on the face of it, you would think this needs to be amended to include protozoa testing for Eastbourne 1 wouldn't it?

A. It can be, yes.

Q. The protozoa testing laid out here for Frimley, Wilson and Portsmouth is fortnightly, correct?

A. Correct.

Q. Frimley’s provisional, Wilson’s not secure and Portsmouth is secure.  Does that mean that this plan contemplates protozoa testing for all of these bores regardless of their classification?

A. So the protozoa was added into Portsmouth given the GNS reports whilst that met the requirements.  It was close to the edge.  So it's just that precautionary approach again on Portsmouth.

Q. But you do understand do you that Dr Fricker is recommending protozoa testing at all bores?  Do you understand that?

A. Yes.

Q. Do you accept that?

A. Yes.  I think the interesting just to discuss around all of the Eastbourne ones but if that’s the finding –

Q. It's just that, can you explain those, they're grouped.  Are they all in a line –

A. Yes.

Q. – feeding into the same, effectively the same zone of influence and catchment below?

A. That is correct.

Q. They're all very close are they?

A. All relatively close.  So bore 1, bore 1 is at one end of the field and bore 5’s at the other, so under the drinking water standards approach, you choose the bore most at risk and so we've been, for normally for assessing the entire field, we're choosing to do one at the end and then, and then rotate through all the others just to make sure we're not missing anything in the middle.

Q. I think I've seen, I think Mr Wood saying he thinks each bore should be classified individually and that may apply to Eastbourne’s 2 to 5 in that case do you think?

A. Potentially, yes.

Q. Now, I've asked you about the two litres.  When will you know whether that’s a problem and when can the inquiry learn whether there's any issue with that?

A. I'd hope to have known this morning, so we're following up with that lab to see how they’ve got on.  So as soon as we know, we'll pass it on.

Q. Tomorrow I'll be making a submission to the inquiry that it should recommend two litre samples.  I’m not sure what they’ll do with that recommendation or my submission but hopefully tomorrow the inquiry will be firming up on its recommendation so it will need to hear if there's a physical problem and perhaps you can communicate that through Mr Casey to me or otherwise to the inquiry this afternoon, tonight.

A. Yeah, absolutely.

MR WILSON:

Q. And I think in the spirit of new found co-operation in the joint working group, what we are looking for is a can-do approach.

A. Absolutely.

Q. Because that is a tip for the labs?

A. Yes.  They, they – they didn’t see issues but they wanted to test it out to see if they understood protocols.

Q. I understand, yes, of course and there will be cost issues and one can readily appreciate that.

A. Yeah.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Well, just coming back to what His Honour has said about testing laboratories, I take it there's more than one in the market and that it's a competitive market for testing laboratories?

A. So, yes, it is competitive.  We're using both of the local given our increased testing from what was the traditional drinking water standard level.  So we're now using both of the local suppliers and there is ability to ship it away but as has already been mentioned, it creates all sorts of delays and transportation practicalities and also sometimes can render the sample less viable.
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Q. Well, will you be aiming over the next 12 months to have sampling and the testing done here in Hawkes Bay if that’s at all possible?

A. That would be the best outcome.

Q. And would you be inclined to ask your laboratory suppliers to gear up to do that if they can't today?

A. It will be absolutely a discussion we will have with those labs for the tests they're unable to do currently.

Q. Can they currently do total coliform testing here?

A. My understanding is yes.

Q. Can they currently do enumerated tests here?

A. Yes, they do that.

Q. They have the incubators?

A. Yes.

Q. So you're only talking about the drive time from the sample at the bore to the laboratory, maybe an hour?

A. Yes, depending on how they’ve done their route picking up multiple samples.

MR WILSON:
Q. It is of course an option for you to establish your own laboratory and get it certified.  That is not currently under consideration?

A. That hasn’t been something we've considered to date.  There is the benefit of an independent laboratory is useful particularly in situations such as this so it removes the potential accusation that people are playing with laboratory results.

JUSTICE STEVENS:

Q. And are you confident that the joint working group would support any initiative to have the work done by a laboratory or laboratories in Hawkes Bay?

A. Yes, I think I should, I would be.
CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Presumably Napier has quite a lot of testing and Central Hawkes Bay and so on, so presumably there's quite a lot of testing to be done in the region?

A. Yes.

Q. Do you know what E. coli tests your laboratory or laboratories uses, whether it's Col Alert 18 or whether it's MFC?

A. Off the top of my head, I can't remember but both of them are actually using one or the other, which is why you'll see in the results one of them is less than 1.1 and the other one’s less than one.

Q. As a matter of principle, would you want to urge or even require your laboratories to use the best and most sensitive and most effective test?

A. That would be my preference, yes.

Q. Is that something that you will consider in the joint working group and discuss with your laboratories?

A. Yes, and I think a key in there would be the Ministry of Health just around their understanding given the accreditation of the tests as well.

Q. Yes, it has to be accredited doesn’t it?

A. Yes.

Q. But for example, I understand the MFC test is less sensitive and less specific than the Col Alert test.  Is that your understanding as well?

A. I don’t have a detailed understanding of the microbiological, the two tests.

Q. I understand the MFC test might cost a little bit less per test, maybe 50 cents less per test than the Col Alert test.  Would that make a difference in your mind to which one was used?

A. No.  You go for the higher order test.

Q. Well, in general terms, will you make it your business to be satisfied that the testing is effective, meaningful and quick as far as possible?

A. Yes.

Q. And are you willing and motivated to have a review of the existing testing practices to make sure that any improvements do happen?

A. Absolutely.

Q. In terms of the protozoa testing, Dr Fricker has recommended that the samples be 1000 litres.  Do you have any issue with that?

A. No, I understand the perspective and the more water you put through the more likelihood of finding a cyst.  Obviously in the memorandum 3, we've had some feedback from Massey’s laboratory around just logistics and primarily that’s just around time and security of the filtration equipment.

Q. They also raised particular problems but if the water doesn’t have particles, that’s not a problem is it?

A. It would be far less of an issue as different to taking it from a surface water, yes.

Q. Well, provided that a 1000 litre samples are feasible and practical, are you happy to do them?

A. Yes.
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Q. And I have seen in the District Council memoranda agreement that protozoa testing should last four only three months initially whereas Mr Woods prefers to do it for 12 months.  

A. I can just correct.  The fortnightly for 12 months, it would be weekly for three months I think was how it was addressed.

Q. Well come to it this way. Dr Fricker recommends that protozoa testing be done weekly.  Do you see a problem with doing it weekly?

A. No, not initially.  I think it would be useful to sort of have an assessment after three months to see if that’s adding additional value over the more typical drinking water standard test, which is a fortnightly, and it is a smaller quantity.  It just turns into quite a logistics exercise to do every bore for 1000 litres every week –

Q. Yes –

A. – so there will be almost a filter solid taking samples on that one exercise so I think it’s just working out what that whole package looks like.

JUSTICE STEVENS:

Q. Can I raise you with the point that one reason for at least taking it out to six months might be that in that way you’d get the coverage of two seasons.  Summer and part of the winter?

A. Yeah, that’s –

Q. When typically there would be greater rainfall?

A. – yes.  Yeah some of the downpours tend to here with the spring, but yeah I mean that’s another thing to be looking at.

Q. I’m just thinking that if it were three months only it goes right through –

A. – any summer –

Q. – the summer period so potentially that might be seen as a basis for going a bit longer.  But you wouldn’t quibble with that?

A. No.  I think the key is just making sure we understand the rationale and what we’re trying to get.

Q. Absolutely, yes, yes.  

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. Is it your understanding that cryptosporidium is the most mobile in wet conditions and most prevalent in wet conditions?

A. Yes.

Q. So testing through the winter months or the rainy months will be important won’t it?

A. Yes I think it’s a matter of considering the nature of the bore.  The receiving bore as well so that has a – it’s around the connection of groundwater to the deep – deeper water and the process it goes through as it makes its way through the gravels.

Q. I see Mr Thew in a public service article, “Water Water Everywhere,” a statement that in 2014 the three most commonly reported waterborne pathogens were giardia, 54.8 percent of waterborne outbreaks, cryptosporidium, 23.8 percent and campylobacter, 9.5 percent.  Are you familiar with those sort of statistics?

A. I’ve seen similar from a generic view, yep.

Q. It shows giardia and cryptosporidium as protozoa as hugely prevalent and statically predominant over campylobacter doesn’t it, or these numbers do?

A. It does but I think it’s important to understand the context of where this –

Q. – these won’t be coming all from a bore –

A. – correct –

Q. – but nevertheless would you agree that protozoa are a very real risk that needs to be taken very seriously?

A. Yes, is why we issued the precautionary boil water during the incident itself.  However when we did, with the campylobacter outbreak, there were no incidents of giardia of cryptosporidium found in connection to the contamination event.

Q. And would you accept that protozoa testing is particularly important in the Hastings bores because they currently have no ultraviolet protection or treatment?

A. At this point in time it’s a prudent measure to be taking.

Q. So you’d accept that that Opus report, as it currently stands, needs revision and work before it reflects the proper protozoa testing regime?

A. So that report – monitoring report requires some additions, yes.

JUSTICE STEVENS:

Q. Do you think it’s better done in the JWG or by farming it out to a consulting company?

A. So we will ultimately do the final version in working alongside the DWAs and Hawke’s Bay Regional Council so –
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Q. Although the hard work might be done by a consultant, you see because what we are looking for is ownership.

A. Yes.  So absolutely the purpose of bringing a consultant in initially was to step back and look at what were we doing, look at the sample points, look at potential improvements, so outwards looking in.  subsequent to the initial report by Opus, we, the level of monitoring is higher than here recommended anyway and that was following picking up on commitments the Council’s also made to the community around monitoring bores every day and subsequent to some of the more recent testing with the GNS finding.  So we've added a lot to it further to what Opus had done and so we'll take over this report from this point forward.

Q. Well, that is why it is helpful that you have come along to assist us today.

A. Yeah.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Just to be clear, Mr Thew, all this testing is from raw water before treatment, right?

A. Correct.

Q. In addition, you will continue the DWSNZ regime for testing in the reticulation?

A. So the monitoring plan highlights a DWS testing but at a much higher frequency than required by the, at the minimums.

Q. Yes, in the reticulation.

A. In the reticulation.

Q. But if you are happy with the bores and if you're chlorinating, you would not expect to see many transgressions in the reticulation would you?

A. I would hope to not see any transgressions in the reticulation given those measures.

Q. Now, you'll also be testing for free available chlorine, FAC?

A. That is correct.

Q. And you test for that in the reticulation?

A. Correct.

Q. Were you happy with Dr Fricker’s recommendation that this, that in particular you test for FAC at the ends of the reticulation?

A. So the current monitoring site, whilst it's difficult to see on the plan, do include a number of dead-end streets as well as some more mains delivery, it does not include all dead-end streets so that would, that would make the list quite long.

Q. No, I don’t think anyone is suggesting all dead-ends but just a representative sample.  I see in the Opus report at paragraph 7 it says that FAC monitoring take place at the reticulation site sample daily which made me think it was not going to be at dead-ends and ends but do you understand that it will be done at the ends?

A. Yes, I've talked through the team and the sites include a mixture of dead‑end elements of the network, so far ends of the network, particularly for the free available chlorine because it's making sure you're maintaining that residual right at the most furthest point and at the end of little streets in the middle to make sure the water is making its way through.

Q. And that’s what you'd call a dead-end?

A. Yes.

MR WILSON:
Q. And that is grab sampling, that is not continuous online?

A. That’s grab sampling.

Q. And is it intended to have online sampling at the treatment point?

A. Yes.  So we have a couple of online samplers in different parts of the network, particularly for adding dosing, just if the dose is getting a bit low as you push out.  It's fair to say the system’s had a few enhancements because we had an emergency chlorination system, should you have a transgression event and we've been building on that but given that the chlorination system now will be fully active for at least 12 months and –

Q. Sorry, so just to clarify that.  You are intending to not only chlorinate at the treatment plant, for want of a better word, but also that you have got some reinjection points within the network?

A. Yes.  So currently we have a reinjection point at the connection from Hastings to Havelock up at Hikanui Reservoirs.

Q. And you have got continuous online monitoring as part of that reinjection?

A. That is my understanding from seeing the telemetry there's chlorine monitoring.

Q. Presumably not only to control the dose but to also provide you with some confidence around the chlorine demand and therefore the contaminant load?

A. Correct.
CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Are you happy with the recommended FAC level of no less than 0.2 milligrams per litre?

A. We're targeting a much higher level than that.

Q. Do you know what the PH level of the Havelock North water is or of all of your water?

A. Sorry, I don’t have that with me now.

Q. It's not a trick question.  I was really trying to see whether it's less than eight normally.

A. Yes.

Q. It's not above eight?

A. No.

Q. Because the recommended level of, minimum level is 0.2 FAC at the ends.  It's based on a PH level of less than eight.  So you're happy you can comply with that?

A. Yes.
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MR WILSON:

Q. Mr Thew, can I just go back to a comment you made before.  You’re targeting something substantially higher than 0.2 milligrams per litre?

A. So currently we’re looking to not let the free residual drop below .5.

Q. But given that you have a community that has an objection to chlorine, with good control there’s sufficient evidence that 0.2 is sufficient.  Why dose to higher levels or is this just a part of the confidence that you’ve got in your network until you establish a greater understanding of it?

A. It’s part of that confidence aspect and given the – the aspects already covered around the unsecure status at Wilson it’s just making sure that there’s – making sure there’s a bit of freeboard on the absolute minimum of .2.3.  It is something that was recommended by some of the work done to potentially drop it down and we’re happy to talk through but at this point in time having that additional strength and its along the lines of some of the guidance that we’ve received from other water entities so sort of holding it in that .7 to .9 range.

Q. But you do accept that it may result in more objections as a result?

A. Yes, we have a highly sensitive community to chlorine in the supply.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. I think the important thing Mr Thew is that you’re committed that it won’t drop below .02 at the ends?

A. Correct.

Q. You might expect to see a lower level in the dead ends because the water is more stagnant?

A. Depending on the household use in that street, yes.

Q. If you detect stagnant water will you flush?

A. Yes.

Q. You have a process for that?

A. Correct.

Q. Will you also test of disinfectant by-products?

A. Yes and we will – that was a key part of the discussion following the joint working party, we had a wider discussion on just pure drinking water aspects with Mr Wood and he’s provided a protocol which we’ll go through.

Q. So the DWAs are all across all this monitoring, is that right?

A. Very much so, been very useful.

Q. And the FAC testing is daily, right?

A. Correct.

Q. And do you have a procedure should the FAC level drop?

A. Yes.

Q. What would that mean?

A. So the first – the first element is that they flush, flush through to check and then we’ll – if – if the FAC drops in a particular area that could a potential sign of a contamination risk and we’ll need to understand that.  It is important to note we’re also doing the microbiological every day in the similar sites so we have that test to confirm.  We’re not using FAC as a bacteriological compliant.

Q. It’s been recommended testing the basic two-litre microbiological samples be carried out three times a day during and immediately after an abnormal wet weather event, you’ve heard that?

A. Yes.

Q. Do you see the sense and the logic of doing that after and – well during and after a heavy rainfall event

A. I think if we find and can show a connection between a heavy rainfall event and a change in the water characterises there’s a logic.  One of the additional items that’s not mentioned in the Opus report that we were putting onto to Wilson to see what added value it does, is online monitoring of conductivity and turbidity which gives a more instantaneous view of the raw water is altering in its characteristics.  If we were to see changes in those items then Dr Fricker’s recommendation of three times day would be worth following but at this point given the nature of the bores for the main Hastings supply, it’s unclear whether a rainfall event as having such a quick and direct influence on the aquifer waters.  In terms of the Brookvale on the bore, there’s a – you’ll see lots of treatment and a lot of monitoring going on and we can to deal with those issues.

Q. Are you aware that in respect of the 1998 outbreak of E.coli from bore 2, suspected from bore 2, there was heavy rainfall before that event?

A. Yes.

Q. Are you aware that in 2013 when there was an outbreak in Anderson Park there had been heavy rainfall before that event?

A. No, I wasn’t aware of that.

Q. By 2013?

A. (no audible answer 12:49:46)

Q. Are you aware in respect of the October 2015 E.coli at bore 3 there was heavy rainfall before that event?

A. Yes.

Q. And there was heavy rainfall this August when there was an outbreak, correct?

A. Correct.
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Q. Would you not personally like to be sure if there's further heavy rainfall of what's in the water?

A. So for the Havelock supply, it's around making sure whatever is in the water, the treatment process defined is capable of dealing with it and that’s where, also where we're looking at some of that upstream monitoring of bores to see if there's something coming.

Q. Yes, because this rainfall enquiry is about what's coming into the bore isn't it?

A. Correct.

Q. Is three times a day testing for a couple of days, is that really a significant burden?

A. I guess the key is working out when to liven up three times a day testing, what rain event is the right rain event and I think the work, the tracer testing that we're following up as part of the catchment sanitary, sanitary catchment assessment into particularly the stream earthworks will be particularly informative around whether there's the need or such.

Q. Yes, and you’ve probably read, as have I, the Regional Council’s piece on elements you need to bring together to establish a heavy rainfall or a heavy recharging event and do you think that’s something the joint working group can work through effectively?

A. Yes, I think so.  I mean we had an initial discussion on that on the very first meeting.  I think the key is though is not to overcomplicate it because if it requires too many variables, it becomes too hard to manage and automatically respond to.

Q. Yes.  And the Regional Council’s proposal did seem complicated to me.  Would you be happy with something very simple saying if it rains this hard for this long, then let's do three tests a day for two days?  Something simple?

A. It could be something simple or if water level gets to a certain height.

JUSTICE STEVENS:

Q. But if were on an understandable simple basis, it is something that the joint working group could both define and provide for?

A. Yes.  Yes.

Q. With goodwill?

A. Absolutely.

Q. And commitment?

A. Yes.

Q. Good, thank you.
CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. If you weren't seeking to capture every major recharge but simply heavy rainfall, accepting that’s a limited proposition, that would be easy enough to do wouldn't it, so many millimetres in a 24-hour period or something like that?

A. Yes, potentially.  I think the key is, in terms of the Brookvale one, is from a drinking water supply given the amount of treatment is which of those events create a risk to that treatment process as different to which events might bring one E. coli or two E. coli through to the bore because the treatment will easily deal with that level of contamination else we wouldn't be doing any of that treatment.

Q. Yes.  The point of the heavy rainfall enquiry though would be an investigative one not a water safety one because it's going to be treated heavily?

A. Yes.

Q. So you’ve accepted the investigative purpose haven't you?

A. Yes, for the, for the general health of that system.

Q. And will your ability to assess all this be improved once you get the dye test results?

A. Absolutely.

Q. Finally, Mr Thew, can I just ask you about an ERP or an emergency response plan?

A. Yes.

Q. Do you accept you should have one in place?

A. Absolutely.

Q. I quote from the book Ensuring Safe Drinking Water by Hrudey, page 203 it says, “An ERP must be effective and be in place before problems occur or the consequences of an incident will be much worse.”  Do you accept that proposition?

A. Yes.

Q. They further say, “ERPs need to identify clearly who is in charge and what are the responsibilities of all others who must be engaged.  Confusion about roles in an emergency is likely to interfere with effective responses.”  Do you agree with that?

A. Yes.

Q. Will your ERP say who's in charge?

A. Yes.

Q. If that person’s away sick or at a conference or overseas, will it have an alternative?

A. Have delegates.

Q. “ERPs must be reviewed regularly and need to be tested with exercises and so on.”  Dr Fricker says ERPs in his view should be reviewed every three months.  Would you accept that?

A. I think they should be tested very three months and from every testing there's always improvements found.

Q. Well, personnel will move on for example?

A. Correct. 
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Q. The ERP should set out emergency response actions like flushing and boil water advisories should they not?

A. Yes.

Q. Should you have a pre-prepared text for a boil water notice?

A. Yes.

JUSTICE STEVENS:

Q. And details as to where that’s going to be released?

A. Yes a full communication plan that goes with that, yes.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. And do you accept a further point in this book that the ERP needs to be accessible at all times?

A. Yes.

Q. Everyone needs to know where it is?

A. Everyone needs a hard copy as well as the fancy electronic copy, yes.

Q. And an ERP of course will also set out how to interact with other agencies won’t it?

A. Yes and the roles of each of the agencies.

Q. I have heard a comment, not from you, that, “The outbreak in August was handled pretty well so do we really need an ERP?”  Would you subscribe to that view?

A. I think a lot of the elements of an ERP currently exist in a number of different documents that we have and the key process we’re working through at the moment is sort of consolidating that to make it, particularly around the contingency response, so we have a crisis management plan for an organisation wide.  We have business continuity planning which covers many of those items.  We have standard operating procedures for water operations and its actually getting the right hierarchy of all of those really useful documents but ultimately there’s a simple ‘go to’ and the water safety plan is very good at working through, “Here’s the risks that we need to deal,” but then when it happens, “Here’s the go pack” and it needs to be short and simple.

Q. It needs to be simple doesn’t it?  Yes.  Simple, accessible and practical.

A. So I think ‘practised’ is the key word missing in there, because when its’ practised you don’t need to refer to the document for those staff that have practised it and I think that would be how I would characterise the team in the August event as they had just to doing what they knew they had to do.

Q. If you look at CB94 please.

WITNESS REFERRED TO bundle, tab 94

Q. This is a copy of the boil water advisory that was put out on the 12th of August, you see that there?

A. Yes.

Q. Looking at this now would you accept that the wording is quite weak and that it should be stronger.  For example it says, “Residents are being urged to toil water and we are encouraging everyone to boil water and it is recommended to take the extra step.”  Would you now agree that a boil water notice should be much more imperative and say, “You should do this?”

A. I think once the context is known that the boil water notice can be a lot stronger and directive.

Q. By the time you come to issue 1 you want it to be actioned, no doubt about it?

A. Yes.

Q. Correct?

A. I think there’s a – and also there’s a long version and a short version.  One of the issues we’ve noted through in the post-mortem is getting the particularly the national news media and the main media to pick up on it is short, succinct and something that grabs your attention because the release we didn’t –

Q. But having it pre-prepared is going to be a big advantage isn’t it?

A. Yes, so we’ve already got that and we can flick around one of those as well as a “Do not use the water” in case you ever have an example where you cannot use it at all.

Q. And the DHB and the DWA will be part of that and will help you and agree the wording?

A. Absolutely.

Q. You will also be clear in your ERP exactly who makes that decision or how it’s made?

A. Correct.

Q. The same with the decision to – I was going to say decision to chlorinate, but that’s going to be happening anyway isn’t it?

A. I think that’s a straight operational if you need to go up the hierarchy you’re wasting time.

Q. Yes –

A. – so but the protocol to do it is covered.

Q. And are you happy to accept the recommendation that an ERP be place before you start bore 3?

A. I’d expect nothing less.

Q. Yes.  Even if it’s a simpler shorter version than an ultimate highly refined document you want to have one in place before it starts?

A. Absolutely.  I don’t see us being able to sign off on the addendum to the water safety plan without that in particular for the Brookvale system.

Q. Well of course it will cover the whole Hastings bore supply won’t it?

A. Correct.

JUSTICE STEVENS:

Q. And could that be signed off by the JWG?

A. I see no reason why not, absolutely.

 MR GEDYE ADDRESSES THE COURT (12:59:50)

THE COURT ADDRESSES counsel (13:00:01) – clarification on further cross-examination

COURT ADJOURNS:
1.00 pm

COURT RESUMES:
2.00 pm

CROSS-EXAMINATION:  ms chen

Q. Mr Thew, I'll just ask you some questions if that’s all right.  I just want to take you back to a question from Mr Gedye.  He asked you about the multiple barrier system in the drinking water standard guidelines.  Yes, and he said the first barrier was the catchment in the aquifer and then he said, “So you'd want to know about the state of the raw water.”  Yes.  And so in terms of the, if I can take you to CB82, have you seen the investigation report produced by Hawkes Bay Regional Council?

WITNESS REFERRED TO cb82

A. I haven't gone through that in detail of late.

Q. Right.  I see.  Okay.  Maybe if I could take you to CB82, could you go to page 9 of –

A. Volume?

Q. It's volume 4.  Thank you.  

A. Page?

Q. It's page 9.

A. Thank you.  

Q. Thank you, Mr Thew.

A. So which number?

Q. So it's page 9.

A. Of?

Q. Of the investigation report.  If you could just look at that heading.  So it says, “Conclusions regarding identification of the source.”  Can you see that, Mr Thew?

A. Yes.

Q. Thank you.  And it says, so if you just look at that statement, the lack of wide-spread low-levels of campylobacter contamination in groundwater meant that wide-spread contamination of the aquifer was not the source.  Have you read that paragraph of the investigation report, Mr Thew?

A. Yes.

Q. You have.  And you’ve also read the subsequent paragraph that the Tukituki River is extremely unlikely to be an ongoing source of contamination?

A. Yes.

Q. Thank you.  And then over the page, you'll see that there's reference to Te Mata Mushroom Company and have you read the section, “Te Mata Mushroom Company is also extremely unlikely to be the origin of the contamination, because although the campylobacter types found in the clinical population were found in sheep faeces from local paddocks, they were not found in samples taken from paddocks around Te Mata Mushrooms.”?

A. Yes, I can see that.

Q. Thank you.  And so maybe I can take you now to Mr Gedye’s questions to you about Te Mata Mushroom Company.

THE COURT ADDRESSES ms chen (14:04:06) – what is your question

CROSS-EXAMINATION CONTINUES:  ms chen

Q. So the question is, Mr Thew, your views on the raw, the state of the raw water in the light of the findings in the investigation report.

THE COURT ADDRESSES Ms Chen (14:04:40) – matter for the inquiry
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JUSTICE STEVENS:

Q. You can answer it if you want to.

A. So in terms of a safe drinking water for the next 12 months, the work we've been doing, particularly in terms of the catchment sanitary assessment, highlights that there are issues or potential issues to that catchment.  We are aware of issues that what was or still is the state of environment 10496, which has had contaminants since.  I know there's some dispute whether that has a connection.  So we need to treat that area as insecure for the safety of the drinking water supply purposes and we will look to monitor and look for information from all parties, including the Regional Council, around activities in and around that catchment.

Q. On the basis that issues of cause will be looked at by this inquiry –

A. Absolutely.

Q. – next we are here?

A. Correct.
CROSS-EXAMINATION CONTINUES:  Ms Chen

Q. Thank you, Mr Thew.  So if I can take you to a question that Mr Gedye asked you about Te Mata Mushroom Company.  He asked you about farm dairy effluent discharge permits raising potential risk upstream of the Brookvale abstraction point and you expressed concern in particular in terms of future risks for the next 12 months, say of drinking water, about stream realignment due to the earthworks at Te Mata Mushroom Company.  And so can I ask you, do you have any evidence to substantiate your concerns?

A. So the recent work that’s been completed by Mr Cousins of Tonkin and Taylor, and with that realignment and if you look at the level of cut, if, if there was in and around three and a half metres and they’ve removed three metres to realign that stream, that creates quite a concern to me that the potentially confining layer has been reduced.  The tracer testing of course is the key piece of work and I do note, and I think in Mr Swabey’s evidence he talked about some bore tests being done in that area, which will further help to understand the potential risk.

Q. So thank you for that, Mr Thew.  Have you looked at the reply evidence of Dr Swabey, Stephen Swabey, regarding just these issues concerning Te Mata Mushroom Company?

A. Yes, that’s where I saw the reference to the bore log tests that were going to, that are currently underway and due to be reported back next week, I believe.

Q. Yes, thank you.  Thank you, that is but I just would like to take you to paragraph 20 and ask you about Mr Swabey’s conclusions.  So there he says –

THE COURT ADDRESSES Ms Chen (14:07:35) – Mr Swabey’s evidence – number 14 in the volume

CROSS-EXAMINATION CONTINUES:  Ms Chen

Q. So if I could take you to the analysis that starts at paragraph 4.  It tracks through the issues that we've discussed about the Te Mata Mushroom Company and then he concludes at paragraph 14, and I'd like your view on this because Dr Swabey concludes, “Regarding the specific concern that stream realignment may have caused a breach, it is clear that earthworks have indeed taken place in the bed of the stream on the Te Mata Mushroom site.  However, the Tonkin and Taylor report referenced by Dr Jones as the source of the concern is speculative on whether this action has affected the confining layer,” and then ultimately the conclusion –

THE COURT ADDRESSES Ms Chen (14:09:10) – what is your question
CROSS-EXAMINATION CONTINUES:  Ms Chen

Q. So my question to Mr Thew is taking that into account, and then also, Mr Thew, taking into account Dr Swabey’s conclusion at paragraph 20, that in the absence of evidence, there's no reason to believe that digging to realign the stream may have compromised the confining layer.  Do you want to comment on that?

A. Can you rephrase the question?
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Q. Certainly.  So just coming back to those two paragraphs, the view of Dr Swabey is without evidence there is no reason to believe that digging to realign the stream may have been compromised – may have compromised the confining layer.  Do you have evidence or do you have any reason not to agree with Dr Swabey’s conclusion?

A. From a safe drinking water supply approach and given the depth the earthworks I think it would be risky to – to rest on that it’s speculative and no evidence at this stage.   We are aware that earthworks has occurred in the area.  We know that the stream bed goes down and then it stops before it climbs up so it has the ability to catch a water, clearly the tracer tests will provide more definitive evidence as will the bore logs that Mr Swabey mentions but if at this stage, with the information that we have and the electromagnetic sort of geophysics was done I think at this stage from a safe drinking water supply it is – would be inappropriate to say there is no risk or no change in risk.

A. So thank you for that Mr Thew but you don’t have evidence at the moment do you of that risk?

JUSTICE STEVENS ADDRESSES MS CHEN:

Q. Yes we do have evidence.  There is evidence of course of the positive test at the bore and if there is a connection which isn’t the subject of today then there maybe evidence.  Mr Swabey – Dr Swabey is fully entitled to give his view in his evidence.  That will be tested in January and February.

A. Thank you Sir.

Q. And all Mr Thew is talking about, and has been talking about all morning, are risks.  He mentioned this as a risk.   

CROSS-EXAMINATION CONTINUES:  MS CHEN

Q. So I wanted to just ask Mr Thew whether his risk was based on any hard evidence.

A. So the risk or enhanced risk is the evidence that there’s been a change and any change creates a risk.  The evidence is based on the site works that’s been done today where up-to-date with the electromagnetic which whilst is not a conclusive test highlights concern and thus the follow-up tracer testing to better understand that current risk.  I think from a risk base perspective it would be inappropriate to say that the risk is the same as it was before the earthworks took part.

Q. Thank you Mr Thew.  Can I now ask you Mr Thew about the Mr Gedye’s questions concerning Hastings District Council having input into consents and you answered Mr Gedye’s questions by saying that it would be helpful for HDC to have input into consents and so the question I want to put to you is have you been able to have that input into influencing the policy concerning how you can have input as a District Council into consents through the tank process which has been going for three years.  It’s convened by HBRC and my understanding that Mark Clues from HBDC participates.

justice stevens ADDRESSES ms chen:

Q. Ms Chen, just for the record could you explain the acronym TANK please.

A. Certainly Sir.  The acronym TANK stands for and forgive my Maori pronunciation Sir –

A. Go for it –

A. Tūtaekuri, Ahuriri, Ngaruroro, and Karamu.
Q. Referring to rivers, is that right?

A. That’s correct Sir, its – and it’s called the TANK Collaborative Policy and Process Group.

CROSS-EXAMINATION CONTINUES:  ms chen

Q. So HDC has had input into that group over the last three years?

A. So yes Mark Clues has been participating in that group.  My reference was around actually a more enhanced drinking water supply lens in particular given the risk to the general population and in one of the items we did talk about, Dr Nick Jones talked about at the JWG was also thinking about the small and self service supplies because not only are the – is there the metropolitan supplies of Hastings and Napier but there are obviously a lot of establishments particularly in Hawke’s Bay given the aquifer where they self serve and actually having a wider understanding of the quality and safety of that is of utmost concern to us all.
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Q. And did I – I just want to take you back to a question that Mr Gedye asked you about the order safety plan and I don’t think I need to take you back to CB003 and CB004 but certainly Mr Gedye was taking you through a series of clauses which provide a very strong mandate for the District Council to seek input from others, so my question is has the Hastings District Council ever asked the Hawke’s Bay Regional Council for input into your water safety plan?

A. I would need to refer back through to my team in terms of the last water safety plans and what input directly from HBRC.  So I'm unaware of the level of request of direct input into the current water safety plans.  The addendum that’s currently underway will absolutely be worked through that process but in terms of past ones, I'm currently unaware of what may have been discussed.

Q. So, thank you for the indication with respect to the addendum.  My information is that the Hawkes Bay Regional Council –

THE COURT ADDRESSES Ms Chen (14:15:56) – you ask questions – do not provide information

CROSS-EXAMINATION CONTINUES:  Ms Chen

Q. So then my next question relates to the timeline and that is in CB078.  CB078.  

JUSTICE STEVENS:

Volume 4 is that?

THE COURT ADDRESSES Ms Chen (14:17:00) – put to one of mr chemis’ witnesses 
CROSS-EXAMINATION CONTINUES:  Ms Chen

Q. This is the only timeline then that we have and I just, my question to you, Mr Thew, is that most of the backwards and forwards between the HDC has been with a range of parties but not with the HBRC and my question to you is, why has the HDC not engaged more with the HBRC throughout the contamination event?

THE COURT ADDRESSES Ms Chen (14:08:04) – what has this to do with this document

legal discussion – fundamental to questioning by Mr Gedye – importance of good collaboration 

CROSS-EXAMINATION CONTINUES:  Ms Chen

Q. So moving to my next question.  Mr Gedye asked you questions about the prosecution and the fact that you would feel more able, I think this was your response, to operate more freely if the prosecution were withdrawn but the prosecution is a very narrow matter compared to –

THE COURT ADDRESSES Ms Chen (14:19:33) – matter of law – cannot possibly answer that question

legal discussion 
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CROSS-EXAMINATION CONTINUES:  Ms Chen

Q. Mr Thew, I suggest to you that the concerns that you have are emanating from the HBRC prosecution are the same as you would have in dealing with DWAs and DHBs because they're also able to prosecute for breaches under the Health Act.  So I don’t see why the Hawkes Bay Regional Council has been –

THE COURT ADDRESSES Ms Chen (14:20:54) – what you think about it has nothing to do with it – ask him the question

CROSS-EXAMINATION CONTINUES:  Ms Chen

Q. Thank you, Sir.

A. So in terms of the difference in effects which I, so what I'm taking is you’ve raised the question we seem to be, I raised the concern at the difficulty of the relationship with HBRC and you’ve asked a similar question why wouldn't that be with the drinking water assessors, the Ministry of Health.  I think the fundamental difference is the approach that’s, and the relationship that’s actually built up with the drinking water assessors where the two parties, ourselves and their selves are actually, and I believe, heading towards the greater good despite what we might find.  In my view, the experience to date working with HBRC, whilst it started well, quickly deteriorated into quite a relationship of mistrust, a very antagonistic, had demands on our organisation without any understanding of the pressures our organisation were under to firstly, deliver safe drinking water and remove the boil water notice to Havelock North, at the last minute with evidence, we were caught and prosecution proceedings were issued on the last day.  The, just the general tone of a couple of communications through from staff where there was almost inferences that my staff were manipulating evidence and therefore production orders were produced on us despite the fact we had extra staff on trying to produce enough information.  So I think that those elements create quite a difficult environment to try and keep working forward.  I fully accept that we have to work together and move forward but it does create quite a testing environment for the staff to work through.  I mean we've had staff now working extremely long hours for a long period of time and are fully committed to creating safe drinking water.  The relationship with HBRC, which I'd had quite a good one to this, is probably, in my short time, at it's all time low.

Q. So, Mr Thew, do you think the greater urgency with which the Hawkes Bay Regional Council has had to work has to do with the fact that they’ve only got a six-month window from the time they know about the event to prosecute whereas the DWA and DHB has three years?

THE COURT ADDRESSES Ms Chen (14:23:14) – cannot possibly comment on matters of what is in the head of your clients

CROSS-EXAMINATION CONTINUES:  Ms Chen

Q. Thank you.  If I can ask you a final question concerning Mr Gedye’s question to you about Dr Fricker’s advice.  So this concerned Dr Fricker’s advice on wet weather events and you were commenting on whether a simpler process might be adopted and so my question to you is calculating wet weather events, do you think rainfall within a certain timeframe is enough or do you think you need to take into account variables such as seasonal variations and existing stores of water in the ground?

A. So I think it's really important that we consider the accuracy rather than the precision in that evaluation so we can chase down the finite precision and pulling in all of those very important inputs but if this was to become a standard operating procedure and it's happening after hours, it needs to be able to be, unless there's automation and I understand there are some elements of automation the HBRC have that monitor those various variables and that’s something we can talk about at the joint working group but if it's, if we ultimately end up with testing three times a day after a rain event, it has to be a really simple trigger for the operators at the time to go out and action 'cos we’d be calling in labs.  So it needs to be quite simple, not something that relies on lots of analysis to say we're reaching the point.  So I think the joint working group can work through that if there is a need for three times a day testing so from a precision side yes, all those other factors are really important but I think the 80/20 rule has got to kick in to keep it quite a simple and pragmatic response approach.
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JUSTICE STEVENS ADDRESSES MS CHEN:

Q. Ms Chen, you raise a fair point and I take it that it’s addressed to the words, the meaning of the words or how you define the words “abnormal wet weather event” is that right?

A. That’s correct Sir.  That is correct.

Q. And as I understand it discussions around that definition are that it’s not easy to define.

A. It’s a very complicated term, yes Sir, it is Sir.

Q. And that what I had understood Mr Gedye was putting was that this might be something that the joint working group of experts should deal with, at least in the first instance, in the interests of safe drinking water.

A. That’s absolutely Sir.

Q. In order to mitigate that risk.  Is that a fair summary?

A. It is a very good summary Sir.

Q. Do you agree with it?

A. I do.

Q. Excellent.

A. So Sir I’ve finished and thank you Mr Thew for answering my questions.  Sir, I just wanted to provide one point of information.  Mr Thew wasn’t clear about whether Hawke’s Bay Regional Council was there when the pump was re-installed, he said he wasn’t sure.  He was asked a question by Mr Gedye and they were.  

Q. You’ve probably checked over lunchtime.

A. Yes.

CROSS-EXAMINATION:  ms arapere – NIL

RE-EXAMINATION:  MR CASEY

Q. Just a few points if I may and if I can just pick up on the last one about the testing after abnormal rainfall events.  My learned friend Mr Gedye put to you a number of prior episodes which he said – where he said that there was – there was transgressions which followed a rainfall event and as I understand it those transgressions all related to the Brookvale bores, the ones that he asked you about?

A. That’s correct.

Q. It’s not clear as I read Dr Fricker’s recommendation whether he is proposing that the thrice daily sampling apply across the network or just at Brookvale, do you understand what his proposal is there?

A. It’s not absolutely clear.  It would be something that would be worthwhile following up with Dr Fricker if that was possible.

Q. We have of course a difficulty that Dr Fricker is not here to assist.  My understanding and Mr Gedye tell me whether that’s correct, is that there is some evidence that not just what Mr Gedye put to you but other evidence including from the event itself, that there may be some influence at the Brookvale bore field of heavy rain but that the other bore fields from which the Hastings supply is drawn, are much deeper bores.

A. Yes they are deeper bores and as I mentioned to Mr Gedye, particularly with the Wilson Road bore which the recent information has come to hand, we were looking to add turbidity and conductivity as on-line monitoring.  That would give a clear indication or give a better indication if we saw changes in those measures if there was rain and if we absolutely saw any of those sort of changes then thrice times testing would be –

MR WILSON:

Q. Mr Thew, a number of the bores have been downgraded, and the Hastings bores as well, that was canvassed this morning in a series of letters, so is it correct to say that there’s a possibility of climatic influence on bores other than the Brookvale Road bores on the basis that they’ve currently been downgraded from secure to various non‑secure or provisionally secure and that it might not be wise to understand the extent of that influence?

A. I think the GNS report also highlights there’s been some wider spring changes and that’s definitely a larger parcel of work over the next year, understanding how they may be influenced by direct rainfall as different to other climatic events or earthquake events that have changed the operation of the aquifer or takes or just some science that’s moved on, that’s all a piece of work that needs to happen.

RE-EXAMINATION CONTINUES:  mr casey

Q. Now also the events that my learned friend Mr Gedye referred you to where when the monitoring regime was either the drinking water standard or something pre-drinking water, which is I understand requires monitoring about weekly or every eight days as a minimum.

A. Yeah, it averages around every – there was 19 samples in Havelock North a quarter was the drinking water standard and we were slightly over that.
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Q. And what is now proposed, as I understand it, is daily testing?

A. Correct.

Q. Is that right across the network?

A. So the testing is daily at the bore fields and daily at least at multiple sites at different drinking water zones on the reticulation, so there's monitoring every single day, which is far in excess of the drinking water standard requirements and then far in excess of what we were doing previously.  So I would expect that if there were transgressions that may have been slipping through before, we would pick them up now.

Q. But more importantly, in this current discussion, if there is a response to a heavy rainfall event, and I appreciate you are not a scientist here, but is there anything that you think would be better assisted by three times a day rather than once a day in terms of the likely response, the duration of the response and the sensitivity of the catchment or of the bore?

A. At this point, I'm sort of struggling to find the need for the three times a day given the tests, given they were Havelock based and the treatment that’s going in.

Q. But even if they were for investigation purposes, the difference between once a day and three times a day relative to what the regime was before is the question I was asking.

A. So, yeah, so the frequency of testing is far in excess now 'cos every 24 hours there's at least two, if not three tests in every part of the network.  If we're trying to, if there's potential for small pulses of infection going through, even at three times a day, you might still miss.  So there's a point of how far do you keep testing it through and whether you get any additional return or information out of that.

Q. Thank you.  When bore 3 was reactivated about a week and a half ago, there was daily sampling from bore 3?

A. Correct.  Yes.

Q. Of daily sampling for E. coli?

A. Yes.

Q. And I think there were 10 samples taken?

A. Correct.

Q. That is over 10 days and as I understand it, no E. coli was detected?

A. That is correct.  The testing to date has shown no E. coli.

JUSTICE STEVENS:

Q. Sorry, Mr Casey, just for clarification, what was the size of the samples?

A. I would need to check that.

RE-EXAMINATION CONTINUES:  mr casey

Q. I think it would be reasonable to expect they weren't two litre?

A. No, they weren't two litre.  I can confirm that but whether they were 200s or 100s I'd have to confirm but in line with, yes.

Q. And there was also testing done for campylobacter?

A. Yes.

Q. And again no campylobacter was detected?

A. So of the results back of the five tests, there is no campylobacter found in that.

Q. But there were no tests for protozoa?

A. So we have started the protozoa as per the NZ drinking water standards, not Mr Fricker’s 1000 litre protocol, which we've recently received, so they're with Massey working through.

JUSTICE STEVENS:

Q. So there are samples been taken but no results yet?

A. Not that I'm aware of the results coming back yet.

RE-EXAMINATION CONTINUES:  mr casey

Q. Now, my learned friend Mr Gedye put to you some of the correspondence that was attached to yet report to the Council meeting of the 22nd of November, which referred to some transgressions in the reticulation system.  You're familiar or you recall that?

A. Yes.

Q. I think from within the reticulation system.

A. No, they were bores.  These are bore securities.

JUSTICE STEVENS:

The ones that Mr Gedye’s showed annexed to the 22nd of November report, were all bores?

RE-EXAMINATION CONTINUES:  Mr Casey

Q. That’s right.  I beg your pardon, I'm corrected there.  They were and they were bores other than Brookvale bores?

A. Brookvale 1, 2 and 3 were included in the letters.

Q. Right.  Some were other bores.  Has there been ongoing testing of the Hastings supply bores since those transgressions were identified?

A. Yes.  Yes, daily.

Q. Daily testing?

A. Daily testing.
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Q. And what did that testing show?

A. So other than Wilson, so the first transgression or first positive is what resulted in the Frimley bore and the Eastbourne bore gaining the provisionally secure or reducing to the provisionally secure status.  Subsequent to that they have had no further E.coli measurements.  The Wilson Road bore had a second positive test which under the drinking water standard automatically moves that from a provisionally secure to a non-secure supply and that, but subsequent to that there have been no further positives.

Q. And that’s daily testing at those bores?

A. Daily testing.

Q. Now you said in answer to a question from my learned friend Mr Gedye that the Hastings District Council had asked to be treated as an interested party in resource consent applications received by the Regional Council in areas where the drinking water supply might be affected.  Have I got that right?

A. Yes, in talking to my drinking water - drinking water manager, he advised me he’s requested to become an affected party or the likes, whatever the proper planning terminology is.

Q. And do you know what the response has been from the Regional Council?

A. I’m not aware of any response.

Q. When you say you’re not aware of any response, perhaps if you can explain, do you understand there was no response or there may have been a response it’s just that you’re not aware of it?

A. From my enquiries we’ve not had a response back from HBRC?

Q. You’ve made enquiries of your staff?

A. Of my staff.

Q. Now there’s reference in the water safety plan that my learned friend –

JUSTICE STEVENS:

Q. Just to try and wrap that up a little bit more firmly.  Presumably Mr Thew this is something that could be worked out in the joint working group?

A. Absolutely and was one of the discussions.

Q. They’re sitting on the other side of the table and they can actually – you can make sure they give you an answer.

A. Absolutely.

Q. So that would be a significant benefit of being brought together in that environment?

A. Yes.

RE-EXAMINATION CONTINUES:  mr casey

Q. Just to be clear Mr Thew, the request you’re talking about was some time ago, it’s not of recent –

A. Yes.

Q. My learned friend Mr Gedye asked you some questions about the water safety plan and there’s reference in them to what’s called the unconfined aquifer, now I’m not sure that the inquiry is yet familiar with the intricacies of the regional resource management plan and what is in that plan termed “the unconfined aquifer” or what the understanding of people here is about the unconfined aquifer –

JUSTICE STEVENS ADDRESSES MR CASEY:

I’m sure we’ll learn lot more about that in January and February Mr Casey.

RE-EXAMINATION CONTINUES:  mr casey

Q. It may not be that important but Mr Thew do you know what is meant by the ‘unconfined aquifer’ when we’re talking about these documents?

A. Yes.
Q. Can you just briefly explain it.

A. So the unconfined aquifer is an area where the protective layers are less – are less, less in depth or less efficient or not existent at all.  Without the unconfined layers the ability of water and its contaminants that may be held in that water, it has a much freer path in terms of getting down to the water layers deeper below and affect – and affect those systems.

JUSTICE STEVENS:

Q. Just to make it simple for ‘Aquifer for Dummies’ if it was like that it would be confined wouldn’t it?  Completely?  This is the aquifer –

A. Yes –

Q. – inside –

A. – yeah, it would closed –

Q. If it were like it would be unconfined?

A. Yes or if you’ve got a –

RE-EXAMINATION CONTINUES:  mr casey

Q. – it’s actually – can I, perhaps Mr Thew can explain, there’s quite a –

A. So if you have the ground level here and this is a subsurface, this would be a confining layer or it could be multiple layers and the confined water is underneath this bottom one, the one on the top is an unconfined.  If the confining layer stops where you’re in a recharge area and the gravel fans the material can make its way through.
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Q. And that’s mainly on the Heretaunga Plains, what's called the unconfined aquifer?

A. Yes, and it has an ability if by abstracting in those areas to effect groundwater sources more freely.

Q. Now, so far as testing for protozoa is concerned, I think some of the questioning from my learned friend Mr Gedye might have suggested that you proposed only to test for protozoa for three months and then to cease and I thought I'd made it clear.  Can you just confirm that the proposal is that there will be fortnightly testing for protozoa over the next 12 months at least?

A. So the current proposal, subject to any findings and movement with Mr Fricker’s advice was we would do the full protozoa testing as required by the drinking water standards as a minimum, which is a fortnightly test for 52 for an entire year and it also has requirements for the testing to happen on different days of the week throughout that, that testing protocol.  That testing protocol then has to be repeated every five years.

Q. Now, it makes a recommendation that weekly sampling be for the first initial three-month period after which it can be reviewed and I think you’ve accepted that recommendation?

A. Yes.

Q. But the proposal is that after – well, it'll be reviewed but if nothing else, it at least be fortnightly thereafter.  Have I got that right?

A. Yes.

JUSTICE STEVENS:

Q. I think that is the way we were thinking about it.

A. Yeah.

Q. And on the basis that it could be considered by the joint working group, in which case it would be revert for the balance of the term to fortnightly?  The critical point, Mr Casey, is that it bridged the wet weather period.

A. That was the extension from three months to six.

Q. Well, yes.

A. One more potential.

RE-EXAMINATION CONTINUES:  Mr Casey

Q. But of course there will still be –

A. Fortnightly.

Q. – protozoa monitoring throughout that whole period.  It's just a –

A. Correct.

Q. – frequency.

JUSTICE STEVENS:

Just the frequency would change?

RE-EXAMINATION:  Mr Casey

Q. That’s right.  Now, just briefly, and it may not be that relevant but my learned friend Ms Chen asked you some questions about what evidence you have or had to challenge what Dr Swabey has said and I just, for the record, wanted to draw your attention to a report from Scantec, which is the Hastings District Council document HDC04.  Are you familiar with that document?

A. It's been a while since –

JUSTICE STEVENS:

Has that found its way into the bundle yet?  Maybe not.

RE-EXAMINATION CONTINUES:  Mr Casey

Q. It's not in the core bundle but it's been lodged by the District Council.   And that was where I think you referred earlier on to testing –

A. That electromagnetic testing.

Q. And you mentioned in answer to a question that she asked you that there was thought to be a three and a half metre confining layer, is that the term you used?  Aquitard.

A. Yes.

Q. Aquitard I think was the, was it the same thing?  

A. Yeah, interchangeable.

Q. And that the excavation that you were talking about was down three metres?

A. In numbers of that order, yes.

Q. And is it the Scantec report that you’ve taken that information from?

A. Yes.

QUESTIONS FROM THE COURT – NIL

WITNESS EXCUSED

Ms Chen:

Mr Maxwell is a very senior manager at the Hawkes Bay Regional Council.
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MS CHEN CALLS

IAIN MAXWELL (SWORN)

CROSS-EXAMINATION:  mr gedye

Q. Mr Maxwell, with the GNS report and the change classifications of the bores supplying Havelock North do you accept the need for further investigation of the aquifer?

A. Yes sir I do.  I’d make the point the GNS report has highlighted some, some issues around water flow to the bores within the aquifer.  What it hasn’t done is addressed issues of water flow through the aquifer, that’s work that Hawke’s Bay Regional Council commenced earlier this year and has conducted an extensive aging study of the – of the Heretaunga aquifer with results of that due with us towards the this year, early next year and that work being used to inform a -  a broader investigation of the aquifer and modelling work that the Regional Council has underway at the moment.

Q. Do you accept that further aquifer investigations which could affect drinking water supply should be done jointly with the District Council?

A. Yes I think the work that we’re doing at the moment is involving a great deal of the community, a broad range of people including the District Council and the District Health Board so the work that we’re doing to understand the aquifer dynamics and its performance using this recent aging study will be used to feed into the TANK collaborative policy exercise that Ms Chen referred to earlier so that work will involve quite a large group of the community including the District Council.

Q. Now you’ve heard this morning everything Mr Thew said about the benefits of the JWG, do you agree that it’s a beneficial body?

A. I do yes.

Q. In particular there will be benefits for the Regional Council won’t there in the sense that you’ve not always had the information you’ve wanted from the District Council?

A. Correct.

Q. And now you can ask for it direct?

A. Yes we can.

Q. Would you accept that must be reciprocal and that you should provide information relevant to water safety to the District Council?

A. Yes and we’re always very happy to provide information to any party on matters of interest to them.

Q. So you see a reciprocal free-flowing of information between all agencies?

A. Yes and in general sir there has been and I think the JWG with a focus on drinking water safety has an enormous benefit not just for this inquiry and the issues over the next 12 months but it would be my intention to see that working group continue and expand to become a regional discussion around drinking water.

Q. Would you accept that some of the information which is relevant and important must include the dye test results?

A. Correct.

Q. When did you first get data for the dye test results?

A. So we – the dye test was set up to run on an automatic logging system so it was set up with what we call an in-line infiltrometer designed to capture and log data I think every 15 minutes is the recollection.  Somewhere in the course of that investigation the settings and the equipment were altered and so that the infiltrometer or the water flowing through it stopped and we only learned about that at the end of the process when we downloaded and logged – looked at the log files and the information and looked at the physical set-up of the equipment, so what was subsequently done has run a course screen with NIWA and some local equipment but have recently sent – sorry, just coming back a step, fortunately what we did is took secondary samples which was quite a significant and more onerous step in the process in case there were issues with the logging infiltrometer so we collected tertiary samples or physical samples, those were subsequently given a quick screen and have been sent to ESR for a more detailed examination using their infiltrometer and we were anticipating getting results from them last week but learnt last week that their infiltrometer bulb had blown, I didn’t appreciate that they had a bulb, but it blew, so meaning that the dye tests aren’t with us yet, we’re hopeful that we’ll get those this week.  I’d also just make the point sir that part of that dye testing work, there were two dyes introduced, one in the Mangateretere Stream, one – to an infiltrometer in the nearby paddock.  There was also a salinity test that Hastings District Council set up nearby on a nearby bore and that information has been provided to them, the salinity information has been provided to them.
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Q. Well, would I be right that you have had no reason to withhold dye test information from the District Council?

A. Only as much that we didn’t have what we would consider accurate dye information to release, Sir.

JUSTICE STEVENS:

Q. But even if it is inaccurate, they must be entitled to share that given that there was a protocol under which it was set up that you would get it?

A. Yes, we're happy to share the information, Sir.  We were just wanting to complete the investigation and make sure that we had all of the information and it was accurate.

Q. Do it.

A. Sure.

Q. Just get on with it.

A. Yep.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Are the dye test results relevant to the prosecution?

A. No.

Q. If the dye test results showed that a contamination pathway into bore 1 came from the Mangateretere Stream or pond, wouldn't that be relevant to the prosecution?

A. No, because the prosecution is not about a contamination event.  The prosecution is a very narrow focus on a, on a breach of the take and use component of the resource consent for bore 1.

Q. So does your answer mean that the Regional Council is now withdrawing the extensive summary of facts talking about the contamination of the drinking water?

A. I'm not aware of that being withdrawn, Sir.

Q. All right.  Dr Swabey at paragraph 52 of his brief says it’s feasible and likely that young water arrives at bore 1 through a shallow flow path.  Is it possible that the dye test results will illuminate that issue?

A. Sorry, that was paragraph?

Q. 52.

A. 52.  Yes.  Yes, it would.

MR WILSON:
Q. Tell me, do you believe that you have accurately recreated the conditions that existed during that heavy rainfall events and duplicated them for the dye test, in particular whether or not there was a depressed level of the aquifer due to the extended dry period, whether or not there was a draw down from the fact that two pumps were operating and whether or not there may well have been a surcharge in the pond in that the runoff may have exceeded the outflow from the culvert under Brookvale Road?  In other words, is the dye testing accurate recreation of the exact or as near as possible circumstances?

A. I, I wasn’t involved in the design of the dye test, Sir, but as I'm informed of the, of the set up, I think it's probably what I might consider a worst case scenario.  It's, or it's certainly it's not an exact setup in as much that the, the pumping arrangement between bore 1 and bore 2 wasn’t exactly what was at play during the contamination incident, ie, they were being pumped at a faster or higher rate during the testing than they were on, during the actual event and as you would appreciate, it's, it's virtually impossible to recreate the actual weather conditions and the soil moisture conditions at the time but nonetheless, it was done as soon as practicable in terms of the timeframe after the contamination incident to try and head off, like if we were doing it now and it was much drier, and I also understand that the, the pumps were set up to run before the dye was introduced to induce the draw-down, the cone of depression.  So all of the factors that could be managed and controlled were done as best as practicable other than the pump running at a higher rate.

JUSTICE STEVENS:

Q. Who was the person that actually designed the dye tests?  Could you give me a name?

A. Dr Swabey in conjunction with Hastings District Council staff was, was the designer of the dye testing.

Q. Who did Dr Swabey work with?

A. So he, as I understand it, he worked with the District Council staff and their, Tony Cousins I think from Tonkin and Taylor who was an agent for the District Council and I would imagine that the likes of Brett Chapman and others were probably involved in that discussion as well.

Q. Well, given that it was all set up, you know, as a joint effort and given the existence of the protocol that Mr Thew spoke about, why isn't this being shared with the District Council?

A. So as I, as I pointed out, Sir, we, we're happy to share the information.  We were just, we've had some hiccups in terms of getting the sampling done.

Q. Does not matter about the hiccups.  Just share it.

A. We will, Sir.
1455

1455

Q. Hiccups, warts and all, you need to share it because it’s not making it easy for matters to progress.

A. Sure.

Q. All right.

A. Thank you.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. Mr Maxwell do you accept the JWG should be a three way team?

A. Yes, probably four way if you include –

Q. Regional Council, District Council and Health Board including the DWAs?

A. Sure, yes.

Q. Three or four way team?

A. Sure.

Q. Do you accept that there should be a full and free exchange of information?

A. Yes that would be helpful.

Q. And do you accept its only purpose is to promote drinking water safety?

A. Yes, oh sorry sir, perhaps promote drinking water safety but obviously there will be a whole lot of work that sits underneath that that’s relevant to that.

Q. Now there was a paragraph in the Hastings District Council memorandum which was of concern to me in relation to safety over the next 12 months which was paragraph 10 of the third memorandum where the District Council said, “Supports the formation of the JWG and wishes to participate fully in it, but its ability to do is constrained on account of the diversion of its personnel and resources to the defend of the prosecution which the Regional Council has brought against it.”  Is that statement of concern to you as a member of the group?

A. It’s – Sir it reflects I guess the fact that the Hawke’s Bay Regional Council is a regulator of assets that the District Council operates on behalf of its community so we have a regulatory role and responsibility in working with the District Council.  We certainly work in a joint space around things are non-regulatory but we also have regulatory functions that we have to carry out and have statutory obligations to do so, so there always exists a natural tension when you have a regulator working with other parties.  In my experience though sir that – that’s very achievable to do both.  For example we have lots of irrigators that we work with who we regulate quite heavily but we work very constructively with them in terms of their activities and their businesses and from time to time we have to prosecute them, so it does exist –

JUSTICE STEVENS:

Q. But Mr Maxwell in the case of the irrigators there isn’t a government inquiry going on at the moment is there?

A. No.  But this, the prosecutions there’s a very narrow element of the take and use component of the water consent Sir, its not – we’re not – it’s not a contamination –

Q. Well I’m just commenting on your example which was completely different to the situation that is being faced here.

A. Yes I accept that Sir, I was just pointing out that there always exists the natural tension and that, yes, this particular prosecution has a very narrow focus and is not related to the contamination incident so we’re not alleging any contamination has occurred as a result of this prosecution, that’s not what the prosecution is about.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. As I said earlier does that mean your summary of fact has now changed dramatically?

A. Sir, I don’t know, I don’t believe that it’s been withdrawn.

JUSTICE STEVENS:

Q. Well who would know Mr Maxwell?

A. My manager of resource use who I think was in Court today Sir, Wayne Wright.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. All right regardless of what you see as your duty, would you not accept that if you’re sitting across the table from someone against whom you’re seeking a criminal conviction that will have an adverse effect on a JWG?

A. Yes it would.

Q. You wouldn’t like it if you were on the receiving end would you?

A. No, no, it would, it does create some tension.

Q. The workings are not going to be completely unguarded and free are they where a criminal conviction is hovering above them?

A. That’s, I guess that’s a question you’d need to put to the District Council but that’s certainly something that could be exercising their mind.

Q. Do you accept Brett Chapman should be on this working group?

A. I would have thought that Brett Chapman would have been on the group.  I think his input would be very valuable.

Q. He has the most direct and detailed knowledge of the water supply doesn’t he?

A. As far as I’m aware, sir, but I don’t know, but as I would understand is the manager of the three waters I would expect that he would have very detailed knowledge of the water supply.
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Q. Well can I ask what would be more important to you, getting a conviction or achieving a healthy joint working group?

A. Well that’s a difficult question sir, I mean if you asked me I would say that we could potentially do both.  It would certainly be desirable to have a joint working group running, up and running and functioning helpfully.

Q. Can I ask you about the condition of bore 3.  You’ve heard from Mr Thew this morning, are you happy with the way things are going with the inspection of bore 3?

A. Yes, given the extent and involvement of the District Health Board and the drinking water assessor and the extensive programme of maintenance work that’s been not only proposed but is being undertaken by the District Council we’re very satisfied with what will be condition of bore 3 once re-installed.

Q. Could I ask you to look at folder 1 and document 7 (CB7) and do you recognise there the Regional Council resource consent dated 3 June 15?

WITNESS REFERRED TO document 7

A. Yes.

Q. Am I right this is the current consent applicable to the Brookvale bore 3?

A. Correct.

Q. And this consent has a whole lot of conditions starting at page 2 doesn’t it?

A. Yes sir.

Q. If I take you to condition 21 and does this state among other things that the bore must at all times be maintained to a safe and serviceable standard.

A. Yes it does.

Q. And if you look over the page there’s also an advice note isn’t there with “Well Head Construction” is the heading?

A. Yes.

Q. And this states that headworks are required to be constructed to ensure there are no openings through which contaminants might enter the well and no gaps around pipework and cables at the well head, correct?

A. Yes.

Q. And would you see that advice notice informing what is meant by ‘safe and serviceable?’

A. Yes I would.

Q. In your brief, in your main brief of evidence for the inquiry, Mr Maxwell, you’ve spoken about the Regional Council approach to monitoring resource consents at paragraphs 58 onwards, you’ll recall that.

A. I’m just finding that now sir.  

Q. It’s not the issue 8 brief, this is your main brief.

A. Yes.

THE COURT ADDRESSES mr gedye (15:02:55) – clarification re. paragraph numbers [58 and following]

CROSS-EXAMINATION CONTINUES:  MR GEDYE

Q. In fact 55 and following.

A. Yes.  Thank you.

Q. And in this section of your brief you say that there 2339 water take permits in the region, most of which are monitored by WIS and at 58 you say the Regional Council is not resourced to conduct a monitoring visit for every resource consent every year and that you take a risk based approach, correct?

A. Correct.

Q. And you refer to the Ministry for Environment report which talks about a risk based approach to monitoring.

A. Yes.

Q. But in relation to the bore 3 monitoring would you not accept that it is necessary for the Regional Council to inspect it for compliance?

A. In terms of the re-installation of the bore sir or –

Q. Well just generally over the next 12 months.

A. If the actions are undertaken that the District Council have said they will do and that the District Health Board and the drinking water assessors are monitoring the bore, in terms of the Health Act obligations, sir, I would see no reason for us to take any more monitoring over and above that within the next 12 months.  I think that fits within our risk base approach.

Q. But don’t you accept that you have a direct responsibility to monitor the state of the bore that you’ve granted a consent for regardless of what anyone else is doing?

A. So we do monitor the bore, sir, so we monitor the take in use component of the water that’s – that’s been extracted from the bore –
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Q. I'm asking about monitoring for compliance with the condition requiring safe and serviceable.

A. Sure.  So the risk-based approach that we take in terms of monitoring this bore or any other bore, because a drinking water bore in essence provides no more risk to the resource than, than a – than an irrigation bore, so the risk-based approach is one of saying what is the risk to the resource?  What is the risk to the broader aquifer that’s being used and the, the fact of the matter is that bores are generally low, low risk to aquifers in terms of contamination and this, this incident’s actually borne that out reasonably well because in spite of the fact that bores 1 and 2 were contaminated, we did extensive monitoring of bores up-gradient, down-gradient and close by the Brookvale bores and found no contamination of the aquifer widespread so the resource was un‑impacted but the bores 1 and 2 were, which obviously has very significant implications for, for the Health Act and the drinking water supply side of the, of the taking use of water and, Sir, perhaps if I, I could also point out that appendix 1 of submission that Ms Chen provided to the inquiry entitled, “Havelock North Drinking Water Contamination Regulatory Framework,” points out at paragraph 14 that, that drinking water standards set out bore water security criteria with which drinking water suppliers must comply and that these are significantly more onerous and more specific in respect of well head protection and maintenance than is required by a bore head permit or a water take permit issued under the, issued by HBRC under the RMA.  So there are significantly more onerous requirements at that end.  So from a regulatory perspective, duplication of regulation is, is – doesn’t seem warranted.

Q. But doesn’t that position depend upon the drinking water standard conditions actually being met?

A. It certainly does, Sir.

Q. Are you not concerned about ensuring that your conditions are met regardless of what anyone else’s failings may be?

A. Now that, like I say, as, if the District Council, the drinking water assessors and the District Health Board undertake the monitoring as they’ve set out, and you heard from Mr Thew today, I wouldn't see there's any need for us to go in and duplicate that monitoring.  I think that would be adequate over the next 12 months without incurring, without reproducing that, that monitoring and investigation and the costs associated with that, Sir.  I don’t think that would be any regulatory advantage to that.  The work has already been done.  So we, we would need – we, we would need to be satisfied that it's been done and it's going to be reported back to the joint working group so I think that would be adequate for the next 12 months.

Q. So you'd be keen to save the costs of your own inspections?

A. It's not so much saving our costs, Sir, because the costs are passed on to the community through – passed back to the applicant.

JUSTICE STEVENS:

Q. Why would you not do it?  You have said in here, “Routine monitoring inspections will be undertaken by Regional Council officers.”

A. So we do regular and routine monitoring inspections, Sir, through our telemated, through the take and use component of the, of the resource consent that’s at play.

Q. All right.

A. So we do do that but the risk-based approach says that we don’t go in –

Q. Inspect the glands?

A. No, we don’t.  

Q. Well, if you are concerned about the glands, why would you not?

A. If we were concerned about them, Sir, we would but given that the extensive maintenance that’s been proposed and the extensive monitoring that’s been proposed by the District Health Board, the District Council and the drinking water assessor, it make – doesn’t make sense that we would go in and duplicate that.

Q. But if you are all in this together and working co-operatively, why would you not?

A. If, if there was an agreement that we could work co-operatively and, and one party was doing it while the others accepted that work, that would make a great deal of sense to me, Sir.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. The Regional Council’s jurisdiction under the Resource Management Act gives it the power and the right to grant consents doesn’t it?

A. Yes.

Q. And to attach conditions to those consents?

A. Yes.

Q. And if you find that a condition has been breached, you will prosecute won't you?

A. Yes.

JUSTICE STEVENS:

Q. Well, presumably first of all you'd send a letter before action wouldn't you?

A. There's certainly a grading scale, Sir.  We don’t immediately launch into prosecution.  There's, there's an approach –

Q. And that is the start of the enforcement process?  You would write a letter?

A. Yes.
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Q. And the next step, you would say, “Well, we noticed that, having inspected it, that the glands are still not secure.  We require you an abatement notice to correct it.”  That is the next one up is it not?

A. It’s a time-place circumstance thing and the prosecution, the Solicitor‑General Prosecution Guidelines come in.  We consider the previous history of the party, the significance of the offending, the significance of the consequence of the offending –

Q. Whether you’ve drawn their attention to this specific point –

A. Or matters like it previously, yes, and it’s a very time-place circumstance.  Each one, each case is different Sir.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. The cost of monitoring shouldn’t be any concern of yours should it in that the consent says that the costs of any monitoring will be charged to the consent holder.

A. That’s correct, sir, so the cost of monitoring does not fall back to us albeit that our – the way our programme is set up is that a portion of our funding is from general rate for a monitoring work but in large the costs fall to the – to the consent holder.  It’s not so much the cost to the Regional Council, sir, it’s the duplication of regulation and the – if you like the inefficiency of having multiple parties doing the same thing.  If – given, like I say, the high standards set out under the Drinking Water Standards that would more than satisfy condition 21.

Q. But Mr Maxwell those high standards still they applied in August this year didn’t they?

A. Yes they did.

Q. And if you’d gone out and seen what you allege to be loose glands in July then you could have seen there was a breach of your condition then couldn’t you, assuming all of those facts.

A. If we had gone out and seen it we may well have done but, sir, I guess it would be the sort of thing too that – that I don’t imagine that we would have just general staff doing it, it would be the sort of thing that you would need qualified people to assess another take so it may well be an engineering firm or a well drilling firm that did that, that assessment.

Q. But isn’t the reality it’s just something like a one hour visit or one hour of someone’s time to go out to Brookvale Road with a torch and rag and a camera to have a look at it?

A. It could well be but look I don’t know, sir, in terms of the actual process.  I mean we obviously didn’t do that because if you consider Brookvale 2 which failed, and 3, failed initial vacuum tests, an initial inspection probably wouldn’t have revealed that.  It required specialist equipment and extra time to do that and in the case of testing 1 and 2 a removal of the concrete lid for both of the bores, so I’m not sure that it would be as simple as a torch and a rag and a quick look.  I think there would be a little bit more to it.

Q. Would you accept that you can readily determine whether the glands are loose by wiggling the wires and that might take three to five seconds?

A. Possibly, sir, look I’m not qualified to know whether that would be appropriate or not but it may well be that that’s possible if they’re very badly deteriorated, the point being that if they’re glands that on – on, you know, the first look appear safe and secure they may actually not be because – because the wiggling the wires wouldn’t tell you, you’d have to test them.

Q. Well for the next 12 months we have a position where your consent says routine monitoring inspections will be undertaken by council officers.  Are you now saying that’s just wrong?

A. Sir, what I’d be suggesting is that that’s something the JWG could and have initially had a quick discussion about and that’s something that we could seek agreement on in terms of what would be the most appropriate monitoring regime to avoid one person turning up one day –

JUSTICE STEVENS:

Q. It doesn’t seem very appropriate to me Mr Maxwell –

A. – and the next person –

Q. – you can help us right now by saying, “On behalf of the Regional Council I will commit to ensuring that at least once in that period we will undertake a monitoring inspection to ensure that the provisions of the resource consent are met.”

A. Sir, if it helps the inquiry I’m more than happy to do that.

Q. So will you agree right here and now –

A. I’ll agree to doing that Sir –

Q. – well why is taken until now to draw it out of you?

A. Sir, if this question was as simple as that I would have answered it as simply as that so …

Q. But it just seems because its related to your consent, it’s got nothing to do with the joint working group –

A. Sir, I appreciate that.
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Q. And might it be wise to make sure that all is going well so that we do not end up with another prosecution to do it twice within that period?

A. That’s something I'd happy to ask our, get advice from an expert like a bore drilling firm to say would that be appropriate.  Is there any risk –

Q. All right.  So you will undertake to do that?

A. Yes, I will, Sir.

Q. Thank you.  And now you do not have to worry the joint working group about it.  It is done.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Mr Maxwell, can I just ask you about the discharge permit granted to Te Mata Mushrooms.  Are you familiar with the fact that a dairy effluent discharge was consented in 2013 for 80 cows?

A. Yes.

Q. And in 2015, that was increased to 120 cows?

A. Yes.

Q. And is it your understanding that Te Mata Mushrooms is not currently exercising that consent?

A. Yes, I don’t – they're not currently exercising it and in discussions with them, they have no intention on the short-term to exercise it.

Q. But still, the consent sits there doesn’t it and –

A. It does.

Q. – if they wish to tomorrow, they can start discharging –

A. Yes.

Q. – without asking permission or any further process?

A. Yes.  I’m not sure whether they’ve got notification requirements for us before they start.  I'd have to look at the consent and read it but –

Q. But it is a live consent –

A. – they have consent.

Q. – isn't it?

A. Yes, it is a live consent, yes.

Q. And have you read the concerns of Dr Jones along the lines that there may be a problem with the aquitard in the area and that he's concerned about discharging dairy effluent onto the land?  Have you read those concerns?

A. Yes, I have, Sir, and I would, I'd just refer the inquiry back to the evidence in reply of Dr Swabey.

Q. Yes, I'm asking you about your concern though.  We've got this, Dr Swabey’s reply but just in simple terms, Mr Maxwell, if you have dairy effluent from 120 cows being discharged onto land where there's a question mark about the aquitard, don’t you think that’s something that should be looked at further?

A. And, and that’s, that’s the evidence that’s before us, is that we're aware of geotechnical work that’s being conducted in the area that’s due next week.  That’s going to be informative in terms of whether that changes the understanding of risk to that activity because as you'd appreciate, Sir, a resource consent is not a perpetual right.  It does expire.  It is subject to review.  We can call it in.  It has an annual review clause and if there's evidence or information that’s brought to hand that wasn’t available during the time that consent was processed that changes that understanding, we have the ability to adapt and, and modify the, the consent and its conditions.

Q. Dr Swabey pushes back on the idea that there may be problems with the aquitard but for yourself, wouldn't you want to be fully satisfied whether or not there's a fragile or non-existent aquitard anywhere near where you could have dairy effluent?

A. And as I understand it, Sir, that’s the work that’s going to be done that'll help inform that, that understanding but yes, you're right, it would be helpful to understand it.

Q. And under the NES regulations, your Council has a legal duty, doesn’t it, to consider any activity upstream of an abstraction point that could contaminate drinking water?

A. It, it does and it did in granting that consent.

Q. Yes.  And it required a regulation 12 emergency notification didn’t it?

A. Yes, and it has that in the consent.

Q. But it didn’t obtain an expert’s report on the possibility that the effluent could reach the bore did it?

A. It proceeded on the basis of the information at hand that, that as I recall, Sir, without having the officer’s report in front of me, was on the basis of the resource being classified or considered as confined.

Q. But as things stand today, and I'm not trying to trick you at all, isn't it just heavily desirable that you and the District Council and the District Health Board know more about the aquitard at Te Mata Mushrooms?

A. Yes, Sir, and, and I think perhaps more broadly, that, as we've talked about with the joint working group in the first meeting, the, the groundwater model that we have built in is very close the completion includes what we call a contaminant fate transport component of it.  So it's going to help us simulate the effects of activities across the aquifer generally and we can do what we call sub-setting the model, so we can basically narrow the focus down to this area and run some simulations and scenarios and say well what given activities on the land or discharges, what happens to groundwater quality and it's our intent that that work would, would happen within the joint working group to consider issues just like this one.
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JUSTICE STEVENS:

Q. And can I just ask a question about given the risks that we’ve heard about today both with the nature of the aquitard, the possibilities that the resource consent that exists might – could be utilised at any time, is it on the Regional Council’s radar to look at whether that might be modified or –

A. Yes it is –

Q. – it is?

A. It is absolutely.

Q. How?  What are you doing?

A. Well, Sir, we’re waiting for the results of this geotechnical work to look at whether there has been a breach of the aquitard in the area of Te Mata Mushrooms and that will be informative in terms of whether that risk is at play and whether therefore the dairy shed effluent consent might need to be managed differently and we would also –

Q. Or withdrawn or –

A. – well –

Q. – varied or –

A. – certainly like I say, Sir –

Q. – there’s a range of options aren’t there?

A. – there’s a range, there’s a range of tools in the tool box to apply.  I guess its understanding, as you might appreciate Sir, a resource consent is a legal document and we can’t just go in arbitrarily change it, we need to be –

Q. I appreciate that –

A. – taking proper steps and due process to make sure that the steps we would look to take are justified in evidence and so that’s the work we – we would be looking to.

Q. I think it’s more a matter of the inquiry wanting to be sure that the matter is under active consideration given the nature of the risks.  I mean this just isn’t any situation, it’s about in very close proximity to a bore, it’s about to start up to service the community of Havelock North drinking water.

A. Sir, absolutely, and I appreciate that and so that is, I can tell you that is front of mind for us in terms of our investigative sort of work proceeding and certainly the work that we would –

Q. So when will the work, when do you understand the work on the aquitard will be completed?

A. As I have it here, Sir, the 18th of December or thereabouts.

Q. Yes.

A. So somewhere around that point we would – we would start to get a better of understanding of.

Q. Because it would certainly help if by the time we reconvene, and I mean we’re here just looking at the next 12 months, but obviously as more information comes in further steps may be required.

A. Sure, yep.

Q. So that would be really helpful if you could perhaps provide updating information for us on that.

A. So, Sir, just so I’m clear would you like to bring back to your view, our view on how we see that consent –

Q. Absolutely –

A. – moving forward?

Q. – we’re interested in what steps are being –

A. – yes – if any, yes –

Q. – considered in relation to bearing in mind you’re very fair point that legal considerations have to be complied with and the interests of Te Mata Mushrooms need to be properly protected?

A. Yes.

MR WILSON:

Q. I was just curious, could I refer you to the second piece of evidence from Dr Swabey dated 7 December, this is in respect of Issue 8.  I’m just curious in respect of paragraph 25 where it would appear to me that there’s a statement here where this is in response to a comment from Mr Wood that fence posts or other penetrations into the soil may run a risk of contaminating shallow aquifers, and it says here that a fence post would not typically be more than 1.2 metres deep and that the soil is averaging 1.7 metres.  I just wonder if whether or not we’re gambling on half a metre here.

A. Sir, I would have to defer to Dr Swabey’s expertise in that.

Q. But if drinking water is at risk it strikes me that this much soil is a pretty high risk gamble.

A. I guess the – I appreciate your point.  The question I would have or the point I would make is that the fence posts have been there for a long, long time.  The fences have been in place for a long time and there have been contaminants on the landscape during the time the fences are up because I guess you put a fence up to keep stock in but that we don’t see every time it rains wide spread contamination of the aquifer, ie, it’s not being – the view I guess coming from Mr Wood’s evidence was that there was kind of an aquifer or aquitard rather that was kind of damaged in multiple places with fence posts, but the evidence doesn’t bear that out because every time it rains we don’t see pathogens turn up in the groundwater so –
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Q. But I have been out on that site and I have seen penetrations associated with rotten tree stumps which deteriorate with time.

A. Mhm.

Q. And which are almost certainly more than 1.2 metres deep and yet they appear in none of the reports.

A. Yeah.  So, I'm sorry, I’m not sure.

Q. So it occurs to me that, I question whether or not the investigations have been thorough and complete.

A. Which investigations, Sir, of the fence posts?

Q. Well, of penetrations to the aquifer.

A. Well, I think they have been.  We've, we've, between ourselves and the District Council, I don’t think there's a square inch of that piece of –

Q. But perhaps –

A. – real estate that hasn’t been –

Q. – perhaps the answer is that –

A. – covered off.

Q. – given the newfound co-operation that exists –

A. That’s something we can –

Q. – it could be something –

A. – usefully explore.

Q. – that you could look into?

A. Sure, because it is risk and context so we need to understand –

JUSTICE STEVENS:

Q. Could I suggest that jointly you go and have a look at the little pond on the Mangateretere Stream and look at all the rotten stumps that are sitting in that pond that have clearly been deteriorating over an extended period which are referred to in none of the investigations?

A. Thank you, Sir, I will.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. And one other aspect in the catchment is your bore 10496 isn't it?  That’s close.  Do you accept that you should be looking at that more frequently than the SOE frequencies?

A. So we?

Q. Not the overall inquiry?

A. So in terms you mean the inquiry or the joint working group?

Q. I mean the investigation into the aquifer near to bore 3?

A. Sure.  So as I've put in my evidence-in-chief, I think, to the inquiry, what we, what we're planning to do and I'm planning to put into our annual plan process this, early in next year, is an alternative or a new monitor bore for the area.  We're not, we're not convinced that bore 10496 is doing a good enough job for us in terms of understanding the aquifer given now we've had it in for 10 years, which is about the useful period of time that you would have a monitor bore in to start to understand state and trends given the statistical nature of the data sets that come from them.  So what we're saying is actually we're not sure that’s helpfully informing our understanding of the resource and so we, we probably will go and put another bore in or possibly more than one.  That’s something that I would like to do in collaboration with the District Council and the District Health Board in terms of the location, depths and those sorts of things.  I think it would make a great deal of sense whilst we are doing that to try and accommodate as many uses of that monitoring information as possible.

JUSTICE STEVENS:

Q. But could you just refresh my memory?  The depth of that bore?

A. Well, it's screened at about eight metres, Sir, and I –

Q. It is quite low?

A. It's quite shallow.

Q. Shallow, yes.

A. Which there, obviously the aquifer is much deeper than that.

Q. Of course.  And if that is shown to be of minimal utility, what would you do with it?  Would you cap it or plug or pour concrete down it or what?

A. I’m not sure what they do.  We would use a well-drilling community to decommission it or, or possibly all of those things, Sir, whether they plug it or fill it with concrete or put a cap on it, it might be all of those things.  I'm not exactly sure what they do to make it safe effectively.

Q. Yes, that is what I am thinking.

A. Yes.  That’s what we would do.

Q. Yes.

A. Yes.

Q. And is there any prospect that rather than putting it in a plan, you could move on it more promptly?

A. Well, it's just a resourcing thing, Sir, the, they're about $100,000 to drill.

Q. Well, if you talk about resources, there is a truckload of money being spent on –

A. Absolutely.

Q. – other matters?

A. Yeah.

Q. Say no more.

A. If I could make it go faster, Sir, I, I will but my fallback position will be our annual plan, which is, you know, a new financial year starting in July next year. 

Q. Then that is not going to be of any – we cannot deal with it then because there is no evidence about it.

A. Well, Sir, in, in, with all due respect, even if I decided today to do it, I wouldn't have it drilled and providing information of, of use to the inquiry before you reconvene next year.  It does take –

Q. I appreciate that.

A. – time to mobilise resources and it takes a while.  Typically SOE bores, groundwater bores, you need a, a reasonably lengthy period of data to start to draw conclusions and information about the resource.

Q. And presumably it has to be consented does it not?

A. Yes, it would be, yes.
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Q. So –

A. So there’s a whole lot of steps which is why I’m kind of hedging my bets that we may keep 10496 and can get the other one going and then maybe swap them over but I’d work with our groundwater scientists just to work through what is the most appropriate or logical way to do that.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. Mr Maxwell, could I put to you a couple of statements made by Mr Brunt the Director of Water Policy at the Ministry for Environment to see whether you agree with them.  In paragraph 16 of his brief for the inquiry he said, “While the cause of the contamination event still remains unknown, it could be prudent for District and Regional Councils to undertake a review of their implementation of the drinking water NES to ensure they are fully compliant with its requirements.”  Would you accept that is a good idea?

A. Yes I do and that’s the work that will be happening in the TANK Collaborative process, sir, to just reflect back whether the NES has been adequately implemented into policy.

Q. He goes on to say, “ A review should cover plan provisions required to give effect to the NES.”  Do you agree with that?

A. Yes.

Q. “A review should also assess any water, discharge or land use consents granted upgradient of registered of drinking water sources since the NES came into effect to ensure compliance with the NES.”  Do you agree with that?

A. I do albeit that we may actually be doing that ahead of the TANK process, but yes.

Q. Well you’ve talked very positively Mr Maxwell about the investigation and what’s needed, can I just ask you, do you have any defensive position about the possibility of the aquifer having breaches in it or providing shallow pathways.  If those possibilities exist, will you accept the possibility and embrace that as something that needs to be found out?

A. Absolutely, sir, if they exist and they were things that we were not aware of previously then absolutely we would want to know and act accordingly in terms of our policy and regulatory frameworks, absolutely, so I’m not – I’m not saying that they’re not possible or that we would not be interested in those, we would be very interested in those.

Q. You’d have an open mind to those possibilities?

A. Absolutely.

CROSS-EXAMINATION:  MR CHEMIS

Q. Mr Maxwell, you know this inquiry was adjourned as a result of the prosecution?

A. Yes.

Q. And you know that that’s a possibly – that possibly could happen again?

A. No, I’m not aware of that possibly again.

Q. If it happened again, it would be a bad thing in your view?

A. In terms of this inquiry?

Q. Yes.

A. I don’t think it would be particularly helpful for the community.

Q. And we would lose time in terms of the benefits that we will receive from the recommendations from the inquiry and that would affect residents of Hawke’s Bay and in fact all New Zealanders.

A. If the inquiry was delayed yes all of those things are possible.

Q. If you were – you talked before about the benefits from a prosecution and the benefits from this inquiry, if you were to prioritise those two which would you choose?

A. Well that’s really difficult, sir, I mean they’re bother very, very important things to do.  We have a statutory obligation, we’re a regulator and we also have to –

Q. I understand that point but where do you think the residents of Hawke’s Bay will get the most benefit, from this inquiry or your prosecution?

A. (no audible answer 15:33:44)

Q. I think it’s an easy question really.

A. Well it’s easy in the principle position but it is not easy in the law.  The principle position I guess or the principle would be that the inquiry is something the community sees great – more value in it at the current time because they’re more interested in that.

Q. Well you see that, you believe that too don’t you?

A. Well its – I mean that would be, I’m speculating that that’s what the community would want but I don’t know for sure.

Q. Well you as a professional, I know you’re an employee of the Regional Council but in this inquiry where we’re looking for benefits for Hawke’s Bay’s residents and others, you’re not seriously saying the prosecution has got more merit than this inquiry are you?

A. No, I didn’t, I didn’t say that.

Q. So you’d say this inquiry is going to produce more benefits than the prosecution?

A. This inquiry has a broader – broader interest to the community than the prosecution does.

Q. And that’s better for the all the regional authorities and the ratepayers?

A. Potentially yep.

Q. So you could – you could – it’s just getting in the way don’t you think?

A. Well it hasn’t, well it has up until this point but whether it does in the future I don’t know.

Q. You say it hasn’t to this point?

A. Sorry, I corrected myself to say it has –

Objection:  MS CHEN (15:35:55) – LINE OF QUESTIONING 

MS CHEN:

I am concerned by my learned friend’s questioning.

JUSTICE STEVENS TO MS CHEN:

Q. Why?

A. Mr Maxwell’s not a lawyer.  He's taken advice from their lawyer, that has advised him on the prosecution and so he's now being asked as to his views on whether the legal advice that they’ve received is right.

Q. We are not limited to, we can take all types of evidence into account and Mr Chemis is just asking the witness about his view of the merits of proceeding one way or the other.

A. But, Sir, there's a legal answer to that because as you know legally –

Q. That may be your position – 

A. No, it's not.  It's, Sir, in terms of the law, he's, we are not in – the Hawkes Bay Regional Council is not entitled to –

Q. I am not prepared to hear this any further.

A. Thank you, Sir.

Q. Your objection is overruled.

A. Thank you, Sir.

Q. Mr Chemis, please continue.

CROSS-EXAMINATION CONTINUES:  mr chemis

Q. Mr Maxwell, it is getting in the way don’t you think?  I mean here we are having this discussion and we've had lots of questions all day long about this prosecution.  It shouldn't be at all should there?  We should just get on with the inquiry?

A. I think we are still getting on with the inquiry.

Q. You could withdraw it though couldn't you?

A. There's lots of things we could do.  Withdrawing it is one of those options.

Q. And are you prepared to consider withdrawing it?

A. Sir, I'm not, I, I can't answer that on the stand.  I couldn't do that without taking advice.

Q. But you could go –

A. And ultimately it's not my decision, Sir, it's the Chief Executive’s.

Q. But the Chief Executive could consider withdrawing it?

A. You would have to ask him but certainly that is something that he could do.

Q. And are you prepared to ask him and tell us tomorrow whether it possibly could be withdrawn?

A. I, I could ask him, Sir, but I'm not sure what the answer would be.

JUSTICE STEVENS:

Q. Well, no, all you can do is ask the question.

A. That’s all I could do, Sir.

CROSS-EXAMINATION:  Mr Casey

Q. Mr Maxwell, it's not just a question of the existing prosecution.  You’ve heard from Mr Thew that the District Council has a concern about the statement made by its Chief Executive that because of prior transgressions, every future transgression will result in a prosecution.  Are you aware of the letter that your Chief Executive wrote to the District Council on the 8th of December?

A. Yes, I will have been aware of it.  I haven't got a copy of that with me.

JUSTICE STEVENS TO MS CHEN:

Q. Could you just pause a minute?  Ms Chen, Mr Newman was here before was he not?

A. He was, Sir.

Q. Has he left the courtroom because it might be –

A. He has now left the room, Sir.

Q. – helpful if he were here to hear this.

A. Well, I can try and call him to come back from his meeting.  Would you like me to do that, Sir?

Q. Well, not if he has other more pressing commitments but you did indicate in your communication with the inquiry at 6.04 last evening that representatives of the Regional Council would be available to assist the inquiry.

A. Yes, I did, Sir, and I was told by Mr Gedye that there would be no other members required except for Mr Maxwell and that Mr Maxwell would only be on for half an hour after morning tea.  So Mr Newman was here –

Q. Do not argue with me.  Just listen.  What I am suggesting is that this, the matter that is being explored now is directly relevant to him and it might be helpful if he were here, if that is feasibly possible.

A. Would you like me to go and out and call him, Sir?

Q. I think there is someone at the back that can do that.

MR GEDYE:
Sir, if I may just be heard briefly?  I was going to suggest at an appropriate moment that as counsel assisting, I would quite like to call Mr Newman.

JUSTICE STEVENS TO MR GEDYE:

Q. Well, that would solve the problem.

A. Yes.  If Your Honour was contemplating an afternoon tea break, maybe that would allow arrangements for him to come because arising out of my friend Mr Chemis’ questions, I think it's only fair to put those questions to Mr Newman.

Q. Well, that is exactly what I was – I am anxious that, Ms Chen, that he have an opportunity to hear what is being discussed.

MS CHEN:
Of course, Sir.

JUSTICE STEVENS TO MS CHEN:

Q. So it is not a matter of prejudicing your client.  It is actually a matter of assisting your client in its decision-making processes.  Do you see what I am saying?

A. I absolutely do, Sir, and of course he, he will be called and he will come here and no doubt after that he may have to take some advice.  Of course I'm not advising on the prosecution.  Susan Hughes QC is and so it may take him some time to contact that advisor.

Q. Well, let us cross that bridge if we –

A. Thank you, Sir.

Q. – come to it.  What I am suggesting is that we, if you can just continue, Mr Casey, for another 10 minutes and then we will have time for a cup of tea and then you can make some enquiries, Ms Chen.

A. Thank you.
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Mr Casey

I might defer that question if Mr Newman is going to be here so that he could hear the question and the answer, Sir, if that’s –

JUSTICE STEVENS:

I think that is a good idea.

CROSS-EXAMINATION CONTINUES:  Mr Casey

Q. That would be more appropriate.  I'll come back to those questions shortly, Mr Maxwell.  Can I please take you back to your statement of evidence for the inquiry dated the 18th of November?

A. My main statement?

Q. Yes.

WITNESS REFERRED TO statement of evidence

Q. Does the inquiry have this?  I just want to put a few of the points from –

THE COURT ADDRESSES Mr Casey (15:41:22) – FIRST BRIEF

CROSS-EXAMINATION CONTINUES:  Mr Casey

Q. At paragraph 72, on page 14, you discuss the, what you describe as an E. coli spike in bore 10496.

A. Yeah.

Q. And you tell us that it is 300 metres from Brookvale 2 and 350 metres from Brookvale bore 1?

A. Correct.

Q. And if I put to you that it's 225 metres from Brookvale bore 3, would that accord with your understanding?

A. (no audible answer 15:42:25)

Q. On the wall, Your Honour, members of the inquiry, is the –

A. I'm just trying to figure out.

Q. Probably a familiar plan.  There's Brookvale 3 that I'm just indicating there.  If you can just indicate to the Court where you understand 10496 is?

A. Yes, bore 3 would be closer.

Q. Thank you.  

JUSTICE STEVENS:

Q. Did you want to help us, Mr Maxwell, just point out exactly where it is?

A. Well, Sir, I can't be absolutely sure off this photo by my recollection is it's somewhere around –

Q. Do you want to just flag Te Mata Mushrooms?

A. Well, this is Te Mata Mushrooms here.

Q. That operation there, yes.  Yes, thank you.  Do you want to be more specific, Mr Casey?

CROSS-EXAMINATION CONTINUES:  Mr Casey

Q. No, thank you, Your Honour.  I just wanted the inquiry to have a general understanding of where it is in relation to both Te Mata Mushrooms and bore 3.  Now, my understanding is that 10496 did not begin life as a Regional Council bore.  Am I right there?

A. No.  So we were, we were given it.

Q. And you took it over as a state of the environment monitoring bore?

A. Correct.

Q. Is it still used as a state of environment monitoring bore?

A. Yes, it is.

Q. In December 2015, you say that a high E. coli CFU count was discovered at this bore of 120 CFUs per 100 mils.

A. Yes.

Q. And that on December the 14th, another reading of 20 CFUs per 100 mil?

A. Correct.

Q. And that in March 2016 and June 2016, there was, I'm assuming when you say less than one, that would be below the level of detection?

A. Yes.

Q. And you say at 74 that, “Monitoring data for bore 10496 showed a sharp spike in E. coli bacteria as at 2nd of December 2015.”

A. Yes.

Q. Which I think is probably just a repeat.

A. It's the same, it's effectively the same, same period, yes.

Q. And then at 75, you say that, “An elevated result of E. coli bacteria in that bore was not unexpected for a shallow monitoring bore within an area where grazing animals exist and the depth to water table is three to four metres below ground.”  Is that a correct statement?

A. Yes.
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Q. Not unexpected?

A. So it was not unexpected.  As I mentioned earlier, bore 10496 is screened.  The top of the screen is about eight metres, which is shallow for a monitor bore so our monitor bores on average are about 45 metres deep.  So it's a very shallow bore and this is the reason, the reason that we've gone in and looked at the, the data which we now have about a 10 year record to say well, is it accurately giving us an assessment of the aquifer and we're not satisfied that it is.  So hence the desire to go and sink a more appropriate monitor bore somewhere in the vicinity.

Q. But the aquifer at eight metres depth at 10496 is connected to the aquifer from which the Brookvale drinking water supply bores extract their water.  Do you agree?

A. I don’t have the diagrams in front of me so I can't answer that, sorry.

Q. You'd agree though that in that aquifer, whether it's connected or not, what you found in December 2015 indicates a significant contamination of the aquifer and you say that it's not unexpected where grazing animals exist so one can draw the inference that the contamination was from grazing animals in the vicinity of the bore?

A. Yes, I, what I don’t say is a significant contamination of the aquifer.  That bore certainly was but I haven't said that’s what happened in the aquifer because we didn’t test the aquifer.

Q. Well, can I just ask this question?  If the bore is testing the aquifer, what's it testing?

A. That’s what I'm saying, that we were not convinced that bore 10496 was giving us an accurate, accurate representation of the aquifer.  This, this bore is a, is a point in a broader area so what we're saying is that given its shallow nature and its location, that we're not convinced that this is providing us an accurate assessment of what's happening to groundwater quality in the area.  So we want to go and look in more detail to find a, a more suitable site and put a bore in at a, at a suitable depth to better inform that picture.

JUSTICE STEVENS:

Q. Just thinking about it, would you not be worried about any possible breach or risk to the aquifer?  I mean this bore is penetrating into it is it not?

A. Yes.

Q. Yes.

A. Yes.

Q. And tests coming up through it from the aquifer show a spike in E. coli.  

A. But it –

Q. The logic of what has been put to you just seems inescapable.

A. So the logic would, would you have you run to the idea that the whole aquifer at that point had some contamination but I guess that’s not borne out by –

Q. So is that all you are saying?

A. Yeah, absolutely.  So what we're trying to understand is, is that representing what's happening in the aquifer generally or is that just what's happening because of that bore and its location and depth.  That’s the point we're not sure about.

MR WILSON:
Q. So are you suggesting that there may well be lenses of dirty water within localised areas of the groundwater resource?

A. Certainly in the shallower parts of groundwater you have, there's a higher risk of contamination coming through so in the shallower parts, it's not unexpected as the advice from my, my groundwater science, scientist come, comes to me is that it's not unexpected to have your shallow groundwater periodically showing contamination but the deeper parts generally don’t because –

Q. What is your definition of shallow?

A. Anything less than 10 metres.

Q. And what is the screen level at Brookvale 1?

A. 12, is it.

Q. 11, I think.

A. 11.

CROSS-EXAMINATION CONTINUES:  Mr Casey

Q. I'm sorry, Mr Maxwell, I do have it, and I'd like to be able to show it to you but I can't put my finger on it.  There is a diagram, and it's reproduced in one of Dr Swabey’s reports, that shows the depth of the bores and of the aquifers and it shows a direct link between where 10496 intercepts the aquifer and the Brookvale drinking supply bores.  Are you not familiar with that diagram?

A. I’m not sure which diagram you're referring to.

THE COURT ADDRESSES Ms Chen and mr boShier (15:49:47) – COPY OF DOCUMENT
COURT ADJOURNS:
3.50 PM

COURT RESUMES:
4.16 pm

CROSS-EXAMINATION CONTINUES:  mr casey

Q. Mr Maxwell, the plan that I was wanting you to look at is at CB, core bundle 80, do you have that with you?

A. Yes.

WITNESS REFERRED TO BUNDLE (CB80)

Q. And there are two pages, about three pages in which show a long section I think they are supposed to be read together and continuous and on the second of those pages, paragraph 5 at the bottom right-hand side, you will see there’s for 10496 shown alongside the Te Mata Mushrooms north stream down into a gravel aquifer and then to the left is Brookvale Road and Brookvale bore 3, see those.

A. Yes.

Q. And just for the sake of completeness there’s also a cross-section along Brookvale Road which is in CB82 which Dr Swabey’s report –

A. Page?

Q. – at page –

A. 15.

Q. That doesn’t shown 10496 but it shows bores 1, 2 and 3 along Brookvale Road doesn’t it?

A. It’s, yeah, that’s a cross-section from east to west along Brookvale Road is my recollection of that figure.

Q. So one’s a cross-section along Brookvale Road and the other is the long section effectively from well beyond but including from 10496 to Brookvale Road.  So the aquifer into which 10496 connects is connected to the aquifer or the area of aquifer that Brookvale bore 3 extracts from.  You accept that?

A. Yes the – I guess the points that I would make looking at figure 5 is that firstly it doesn’t look like 10496 the screens are set at the right level but also that there appears and I guess that the diagram in figure 5 is showing some inference because there’s question marks around the detail, but there’s an aquitard of some description between 10496 and Brookvale 3 which is the clay layer.
Q. But it’s not a complete layer is it, there’s some playground gravel –

A. Well this – look I’m, sir, I’m not a geologist or a hydro geologist but as I understand this is, this is inference, this is spots that people have drawn a picture in between they’ve tried to interpretate – interpret what it looks like in between but, yes, it appears that there is a clay confining layer between or a clay – or an aquifer between 10496 and Brookvale 3.

Q. But it is not continuous is it, its interrupted?

A. It is interrupted and again it’s an interpretation of what’s likely to be there because nobody has actually drilled in between.

Q. Now if I take you to core bundle 69 –

WITNESS REFERRED TO bundle (cb69)
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Q. That’s a record of the sampling at 10496 going back a number of years.

A. Yes.

Q. So the E.coli detections in December 2015 weren’t the only ones were they?

A. No.

Q. There was some in 2014, 2013, 2012, 2010 and earlier?

A. Yes, yep.

Q. But do you recall Mr Maxwell an article that appeared in a local publication called ‘BayBuzz” November-December 2016?

A. Yes I do recall it.  I haven’t got a copy of it with me.

Q. I’ll show you and I particularly want to dray your attention to the passage on page 41 of that magazine that I have highlighted.

WITNESS REFERRED TO baybuzz, PAGE 41

A. Yes.

THE COURT ADDRESSES mr casey (16:21:50) – QUERIES IF court copy available [counsel will read into evidence]

CROSS-EXAMINATION CONTINUES:  mr casey

Q. It’s a statement that’s attributed to you and I just want to be clear that it’s correctly attributed to you if I ask you questions about it.  

A. So the comment was in relation to our investigation following the outbreak in August this year.

Q. That’s right.

A. Yes, so it was a result of all the bores that we signed –

Q. No, just the question is, it’s a comment that’s attributed to you –

A. – yes –

Q. Is it correctly attributed?

A. As far as I recall and it’s borne out in our investigation report.

Q. No, no, thank you. Can you now please read the statement that is attributed to you.

A. “We regulate activities to protect the groundwater.  There was no evidence that the groundwater was contaminated.  Extensive testing has shown there was no feacal contamination of the aquifer.”

Q. So that last sentence, “Extensive testing has shown there is no faecal contamination of the aquifer.”

A. Yes.

Q. That’s not right in respect of bore 10496 is it?

A. It’s absolutely correct in terms of our investigation following the August outbreak this year.  That’s the context on which that comment was made.

Q. That comment states quite categorically that there is no faecal contamination of the aquifer.

A. Yes in relation to our investigation following the outbreak or the incident in August this year.

JUSTICE STEVENS:

Q. Can we, just to clarify this would it be better if it said, “putting to one side the results of contamination from bore 10 – 0 –

A. 10496 –

Q. 10496, so that would be true 
A. Yes –

Q. – it’s a pretty big –

A. – even in August this year, Sir, when we tested 10496 there was no faecal contamination in bore 10496.

Q. Right, but a very significant part has not been mentioned in your –

A. Sure but we weren’t at – in my recollection of this, this story we weren’t being asked about the history or what had happened previously, it was simply about was happening and what we were finding right here and now.

Q. But you know as well as I do Mr Maxwell that in these things context is everything.

A. Absolutely Sir –

Q. – and it leaves out a pretty significant part of the context doesn’t it?

A. It does but I don’t control – I don’t control what they print.

Q. That’s fine, you don’t have to justify it.  

A. Sure.

Q. It’s missing context.

CROSS-EXAMINATION CONTINUES:  mr casey

Q. Now in your statement of evidence to the inquiry you’ve slightly modified that version again haven’t you because your evidence to the inquiry says, “The initial investigation showed no evidence of widespread contamination of the aquifer.”  So instead of there being no contamination at all we have now have a statement from you that there is no widespread contamination.  

A. Yes and I don’t see the difference.
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Q. Well, to say there's no widespread contamination suggests that there might be isolated contamination.  Isn't that what you meant to say?

A. No.

JUSTICE STEVENS:

Q. Well, why did you not just say no contamination?

A. Sir, I guess I was responding to the views that there was contamination coming in from the Tukituki River, which is quite some distance away, so wider spread to me meant broad and extensive.

Q. I think the problem is –

A. That was the context.

Q. – definition and contextual –

A. Sure.

Q. – is it not?

A. Yeah, it is.

Q. And when you are dealing with matters of prosecution, you actually have to be quite accurate?

A. Yes.

CROSS-EXAMINATION CONTINUES:  Mr Casey

Q. Now, I was referring there to paragraphs 93 and 95 of your statements of evidence and at 96, you state that HBRC has no evidence to be concerned that the Brookvale Road bores are at risk of contamination from consented activities upstream.  By consented activities, do you mean activities for which the Regional Council has granted consent?

A. Yes.  It could also be activities, consented activities that the District Council have granted, for example earthworks.

Q. What about activities that might not be consented?

A. So I guess, so there's always a risk of un-consented activities impacting an aquifer, like for example we don’t consent people spilling, I think, Mr Gedye posed the question, actually it might have been Mr Wilson, around the risk of a spill of arsenic for example.  We don’t, we don’t permit that and we wouldn't consent it but it's, it's a potential risk. 

Q. What about activities that don’t require a consent?

A. Permitted activities?

Q. Yeah.

A. Possibly.

Q. I'm just wondering, you know, your statement is quite a careful one, “Not at risk of contamination from consented activities upstream.”  Can I just ask you a question, is bore 10496 consented?

A. Bore 10496 has a bore permit.

Q. So you intend to include there's no risk of contamination from bore 10496 in that statement?

A. There's no risk of, sorry, there's no risk of contamination of bore 10496?

Q. From bore 10496 was my question.  So in your statement, there's no risk of contamination from consented activities upstream, you mean to include as consented activity, bore 10496?

A. Yes, it could be – what, sorry, I’m not sure, I'm not clear on the question.  Are you saying is bore 10496 at risk of consented activities?

Q. No, is bore 10496 a consented activity and I think you’ve said it is.

A. It has a land use permit, yes.

Q. Yes.  So it's a consented activity?

A. Yes.

Q. And you're saying that there's no evidence to be concerned that the Brookvale Road bores are at risk of contamination from, and I include, 10496?

A. Or any other bore.  There's, again, there's no evidence to suggest that the bores are, are contaminating aquifers, if that’s what you're asking.

Q. So again, we disregard the readings from 10496 from 2015 and earlier because they're out of context in context of this evidence.  Is that right?

A. So, sorry, I'm not clear on what you're asking?

Q. Well, Mr Maxwell, I've put it to you and you’ve agreed that 10496 had E. coli –

A. Yes.

Q. – which you said in your evidence, not very many pages before, was not unexpected from a shallow monitoring bore where grazing animals exist and the depth to the water table, which I take to mean the aquifer, is three or four metres below ground and you're telling us a few pages later that there's no evidence to be concerned that the Brookvale bores are at risk from that source.

A. From that particular bore?

Q. Well, you say from any and I'm saying 10496 must be included in the “any”.

A. That bore has picked up contamination of the shallow part of the aquifer.  I don’t have any evidence in front of me to say that the bore was the pathway by which the contamination got into the shallow part of the aquifer.

JUSTICE STEVENS:

Q. That is dancing on the head of pin.

A. Well, Sir, I don’t.  I mean the advice to me from my scientists is that it's from –

Q. No, this is your evidence, not what other people told you.  What you are telling this inquiry.

A. Yes.

1630
Q. And the three statements just do not add up.

A. Well, Sir, I don’t have any evidence to suggest that the contamination pathway was the bore.  I don’t.  It's, it's possible but I don’t have that evidence to, in front of me to say that it is.

CROSS-EXAMINATION CONTINUES:  Mr Casey

Q. No, Mr Maxwell, you are talking in that section of your evidence about issue 8, about further actions taken to ensure a safe supply of drinking water to Havelock North and you are saying the risk of contamination in the future.  You are not talking about the cause of contamination in August of this year.

A. Sir, there is a risk, there's a risk of bores absolutely.  So bores are any consented activity, could, could contaminate the aquifer but I don’t have any evidence to say that that’s at play.  So there is a risk but I don’t have the evidence to suggest that that’s at play.  That’s actually happening.

Q. It's Dr Swabey’s evidence that addresses the risk that’s been identified from the excavation and relocation of the stream alongside Te Mata Mushrooms.  So you don’t have any direct evidence about that yourself do you?

A. No.

JUSTICE STEVENS:

Q. But have you got any reason to doubt his evidence on that point?

A. Dr Swabey’s evidence, no, Sir.

CROSS-EXAMINATION CONTINUES:  Mr Casey

Q. Had you read the ScanTec report that I referred Mr Thew to earlier today, which was submitted as HDC04?

A. I quite possibly have but I honestly don’t recall the detail of it.  I'm aware of it but I don’t, I haven't read the detail of it.  So I know Dr Swabey – 

Q. Do you accept –

A. – Swabey has.

Q. Do you accept that if there is about a three and a half metre confinement layer, and there is an excavation down three metres into that confinement layer, it increases the risk of contamination into the aquifer?

A. So that’s, it does potentially increase the risk and we'll understand next week whether that risk is actually at play after the –

JUSTICE STEVENS:

Q. You cannot exclude the risk?

A. We can't exclude the risk but the geotechnical work will help us understand the risk.

CROSS-EXAMINATION CONTINUES:  Mr Casey

Q. Will help us understand it but we already have evidence that there is risk in the form of the ScanTec report.  Do you agree with that?

A. Well, I haven't read the ScanTec report in sufficient detail to be, to give you an answer on that.  I know Dr Swabey would of.

JUSTICE STEVENS:

Q. Did you make the decision to prosecute?

A. No, Sir, the Chief Executive did.

Q. On whose advice?

A. On the advice of a range of staff from, investigating staff.

Q. Was your advice included?

A. It was included.

Q. It was?

A. Yes.

Q. And in giving advice to Mr Newman, did you not know about the ScanTec report?

A. I don’t believe the ScanTec report was relevant to the prosecution, Sir.

Q. That is not my question.  Did you know about the ScanTec report?

A. I knew about it but I hadn't read the detail.

Q. Okay.  So you did not consider it?

A. No, Sir.

CROSS-EXAMINATION CONTINUES:  Mr Casey

Q. There's evidence, Mr Maxwell, about the need to ensure that the bore is secure, particularly around the top of the bore.

A. Which bore are you referring to?

Q. The bores generally but I'm referring to bore 10496.  Are you familiar with the condition around bore 10496?

A. Yes and it's recently been refurbished and upgraded.

Q. Can I show you a photograph please which is in 67A, core bundle 67A but just for convenience, photograph here.

WITNESS REFERRED TO photograph

THE COURT ADDRESSES Mr Casey (16:34:49) – show Ms Chen and mr boShier

CROSS-EXAMINATION CONTINUES:  Mr Casey

A. Sorry, what page is that?

Q. Well I’ve got the photograph here.  

THE COURT ADDRESSES witness (16:35:07) – photograph
CROSS-EXAMINATION CONTINUES:  MR CASEY

Q. It’s at page 10 if you need to see it but I thought it might be easier if I – I have some for the panel too.

WITNESS REFERRED TO photograph

Q. Is that the way that the bore is currently sealed or has it been improved since this photograph was taken?

A. I believe, I actually haven't seen the bore myself but I believe it’s been improved since that.

Q. Would you regard what’s shown in that photograph as being adequate security around the top of the bore to prevent contamination getting down it?

A. Well its difficult for me to assess from that photo –

Q. And you haven’t assessed that bore separately?

A. Have I, no.

Q. I understand Mr Maxwell that at bore 10496 there has been ongoing monitoring of the level of the groundwater in that bore.  Are you familiar with that?

A. I’m not sorry familiar with the details of the groundwater level monitoring at bore 10496.

MR WILSON:

Q. Who would be?

A. Dr Swabey maybe or our principal scientist, one of our groundwater scientists may well be, Simon Harpur.

JUSTICE STEVENS:

Q. But presumably – presumably it’s the state of the environment monitoring bore then groundwater level monitoring would be a standard monitoring that would be undertaken?

A. Not all of the bores have level and – some of them have level only, some have quality only, some of them have level and quality.

Q. And you don’t know which one?

A. I don’t recall whether 10496 has level as well.

CROSS-EXAMINATION CONTINUES:  mr casey

Q. If you have CB – got core bundle 67A still open.  Can I ask you please to go to page 25.

WITNESS REFERRED TO BUNDLE, page 25

A. Sorry, there’s no page numbers.

THE COURT ADDRESSES witness (16:37:23) – PAGE NUMBERS TOP LEFT

CROSS-EXAMINATION CONTINUES:  MR CASEY

Q. Have you got it?

A. Sorry am I –

Q. Core bundle 67A.

A. 67, oh sorry 67A, sorry.  Sorry, what was the page again?

Q. Page 25.  Have you seen that table before, that diagram?

A. No.

Q. It shows in blue the reported levels, this is reported by your Council, of the water at monitoring bore 10496 from about the 22nd of September through to the 20th of October, do you see that?

A. Yes, so those are the dates along the bottom.

Q. Yes, and plotted against that is the operation of Brookvale bores 1 and 2 which are the orange lines and we know that Brookvale bore 1 and then Brookvale bore 2 were both re-activated on or about the 15th, 14th or 15th of October as part of the dye tracer testing exercise.  You’re aware of that?

A. Yes.

Q. And what it shows is that upon the reactivation of bore 1 and subsequently bore 2 there was a significant reduction in the water levels at 10496, you see that?

A. Well there’s a reduction, I don’t know whether it’s significant or not.

Q. Well there’s a reduction which on the surface of it looks pretty dramatic to me.

JUSTICE STEVENS:

A. Heading south.

Q. It’s certainly going down but the scale, Sir, is extenuated off to the left, but there’s certainly a reduction.

CROSS-EXAMINATION CONTINUES:  mr casey

Q. There’s a response isn’t there and then when bore 2 comes on the response is even more pronounced, do you see that?

A. It’s the peaking.

Q. Yes.

A. It’s very hard to tell from the graph but there is certainly fluctuations down towards the end, the groundwater level fluctuates.
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Q. It goes further on down but we don’t have any more than what we’ve got there.  So would you agree from that, that there is a clear hydrological connection between the aquifer at 10496 and the operation of the pumps at Brookvale 1 and 2?

A. Well, Sir I’m not a ground water scientist but there seems to be a relationship here, what that means I don’t know.

judge stevens:
Q. Can I just ask a clarification question?  Before you advised Mr Newman about the prosecution, were you aware of any possible connection between those two?

A. between 10496 and –

Q. and –

A. – 1 or 2, no.

Q. Thank you.

CROSS-EXAMINATION CONTINUES:  mr Casey

Q. Now, we also know, Mr Maxwell, that when those bores were activated on or about the 14th of October, there was a significant reduction in the level of the water in the pond, if I can call it that, on the Mangateretere Stream, are you aware of that?

A. I’ve heard that that occurred, yes.

Q. And we understand, but the regional council isn't giving the information away, that the dye tracing testing has established a, what I would think was described as a breakthrough from the Mangateretere Stream down to bore 1?

A. So, yes, the initial screening shows that there is dye moving from the Mangateretere Stream to Brookevale bore 1 I think is where the sampling was done.

Q. But could you just pause there, that’s the first I’ve heard of it.  Does that appear in any of your evidence?

A. No, Sir, because I like I said, we haven't got the finalised results.

Q. Do you not think it would have been helpful to this inquiry to have been told of a potential connection between the Mangateretere Stream and bores 1 and 2 before now?

A. Possibly sir, but like I say, we wanted to get the results absolutely clear and make sure that we knew the timing, because the timing is very important here, as you’ll appreciate, how long does it take to get from Mangateretere Stream to those bores.  So that’s why ESR are now running with their equipment, which is very, very precise, the samples, so we can get a clear picture of when the dye arrives.

Q. That’s because the information that you have shows that it got there in a matter of days and your counsel is concerned that that would disprove your theory of the case?

A. No.

Q. Yes, Mr Maxwell, that’s exactly why, otherwise why did Mr Newman tell Mr McLeod that this was confidential information?

A. So that the dye, the dye timing, the breakthrough as you call it, as I recall from talking to Dr Swabey who was doing the initial screening, it took about six days for the breakthrough, the breakthrough occurred, the peak occurred at day six.

Q. Well that’s not what Mr Newman told Mr McLeod, but we don’t need to go there.  It would be very helpful if we could get the information so that everybody understands rather than the regional council can launder the information before it is provided, wouldn’t you agree?

A. So nobody is laundering anything –

judge stevens:
Q. Well, you’re not giving it to this inquiry, Mr Maxwell, and we are not amused.

A. We’ll provide it, Sir.

Q. When can we expect it?

A. Well, you can have the results as soon as we are finished here, but you will get – the ESR results are still some time away.

Q. Quite frankly we should have had them before now, and we have been underway since October, general requests for information have been made of all parties, everyone has endeavoured to comply and you can take it from me that the panel is not impressed.

A. Sir.

CROSS-EXAMINATION CONTINUES:  mr Casey

Q. That’s not the only information that there was trouble from the regional, from the district – that’s for the district council trying to extract from the regional council, is it Mr Maxwell?

A. Um –
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Q. Do you recall requests from the District Council or from Mr Taylor of the District Council for information necessary for Mr Cousins to complete his reports, his report, that was being prepared for the purpose of this inquiry in mid November, 14th of November?   Do you recall that?

A. Pardon, sorry, that was groundwater level information?

Q. Yes.

A. Yes, which has been provided.  

Q. It’s been provided, but do you recall your response to Mr Maxwell, sorry your response to Mr Taylor?

A. No I don’t.

Q. “Staff are putting this together at the moment.  We will get you what is available asap but key staff are busy this week as I am sure you will understand writing evidence and finalising reports.  This is our primary focus this week given that the inquiry team have directed all evidence for stage 1 must be supplied by this Friday.  It will mean that some data may not be ready until next week but we will work hard to get what we can to you.  I will send through what we have as it is ready.”  That was your response.

A. Yes, and I think I provided it within three or four days after that.

Q. Right you did, you provided it on the Thursday when the evidence was due on the Friday.

A. And I was requested it three or four days before that and like I say there were, one of the key staff involved in that was unavailable doing testing work for us so it was difficult to pull it altogether.

Q. And there have been numerous requests for the dye tracer data, more data, haven’t there?

A. Yes and that will be provided.

Q. Now –

JUSTICE STEVENS:

Q. And of course if it shown to be relevant to the prosecution it’s going to need to be analysed by the defendant isn’t it?

A. It will be Sir but we – our position is –

Q. It will be and that’s going to take time.  I’m not interested in your position.  I’m looking at the effect on this inquiry Mr Maxwell.  The damage that it is doing to this inquiry and what I’m worried about is the potential delay in the hearing of the prosecution which is scheduled for the 16th of January which your client has committed to be ready for and my question to you is how on earth can the prosecution be ready when it hasn’t even made full disclosure.

A. Sir, as I understand it disclosure has been made.

Q. Full disclosure of the matters you have today drawn to the attention of this inquiry.  It’s a matter of fundamental fairness.

A. Sir, I’m just acting on the advice of our legal counsel who is directing this so he is responsible for and has been managing disclosure so whatever he has requested has been provided to him.

CROSS-EXAMINATION CONTINUES:  mr casey

Q. Now – thank you.  Thank you Your Honour.  Mr Maxwell can I please take you to your statement of evidence for this hearing which is dated the 1st of December 2016.  

WITNESS REFERRED TO statement of evidence dated 1.12.2016
Q. So knowing that the District Council was also working under a lot of pressure to get the evidence and information ready for this hearing on the 18th of November you sent to Mr Chapman an email which is HBRC008 asking for a whole lot of information about compliance with the discharge consent.  Do you recall that?

A. You mean the taking use consent.

Q. Sorry, the taking use consent is what I meant.  The water permit.

A. Yes I do remember that.

Q. On the 17th of November.

A. Yes.

Q. And then you complained when you hadn’t got that information, correct?

A. I asked where it was.

Q. Yes.  It didn’t occur to you that perhaps Mr Chapman and the others involved were busy.

A. We were all busy sir.

Q. And you were busy thinking of yet another reason to lay some prosecution charges against the District Council relating to other potential breaches of their water permit, correct?

A. No.
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Q. Why then did you refer to the Ngāti Kahungunu Iwi condition that you were enquiring about whether that had been complied with if that was not the case?

A. Well, it's, it's not a matter of whether it would be complied with because it's a side agreement.  I was simply enquiring as to whether the discussions had been had with them or held with them in terms of their future plans for re-consenting those bores.

Q. And you were wanting that information the day before the evidence was due to this inquiry.  It goes further doesn’t it, Mr Maxwell?  Do you recall causing to be published in the Hawkes Bay Today, a daily newspaper circulating in this area, a piece by you on the 3rd of December, Saturday the 3rd of December this year?

A. Yes.

Q. And that was all about justification for your decision to prosecute the District Council?

A. No, it wasn’t.

Q. Well, what was it about then?

A. It was about informing the public about our role as a regulator.

Q. And justifying your decision to prosecute because by that stage there was a lot of public opposition –

A. No.

Q. – to the prosecution?

A. No, there was a lot of public confusion about our role, ie, that we are a regulator, that we have a role to regulate the activities of District Councils and their assets and matters for which they obtain resource consents from us.  So the article was simply to inform the public of our role and what we do and why we do it.

Q. No, it was to inform the public about your decision to prosecute.

A. No, it was to inform the public about our, our role as a regulator.

Q. Well, why is it so –

JUSTICE STEVENS:

Q. It is a very fine line, Mr Maxwell, and it is under the heading making the hard decisions.  Is that the one we are referring to?

A. Yes, it is.

Q. And you authored that?

A. Yes.  Well, I co-authored it.  I had other people help me with it, Sir, but yes.

Q. Who else helped?

A. Well, I had other staff review it for me to look at the detail.

Q. That brings us on to the letter from your Chief Executive to Mr McLeod in response to a proposal by Mr McLeod that the Regional Council would withdraw its prosecution action and allow this inquiry to attend to the business which of course you understand includes in its terms of reference attributing responsibility for the outbreak.  Do you understand that?

A. Yes, I understand that.

Q. That just because I've told you or you knew that already?

A. No, I knew that already.

Q. Good, thank you.  So and Mr Newman in his letter, and I'll quote, refers to some earlier infringements by the District Council, one of which was completely unrelated to this consent and the other which was a delay in providing a report that was required by this consent, do you recall that?

A. Yes.

Q. And says, “You will understand from your own prosecution framework that an escalating response is not only proper but required at a policy level.”  Were you aware of this letter?

A. Yes.  Oh, we had discussed the, the development of a letter but I never saw the final letter before it went, left the building.

Q. So we now have the situation where your Council regards any further infringement of any consent anywhere by the District Council as requiring he escalated response of prosecution, is that right?

A. Again it's a time place circumstance thing.  So –

Q. No, this is not time place.  This is a policy –

A. Those were matters relative to this particular take and use.

Q. It was said at a policy level, an escalated response is required.

A. Yes.

Q. So that means that the District Council has now been escalated to the stage where at a policy level, it must be prosecuted, correct?

A. That’s the, the letter that was sent to Mr McLeod so I can't contest that.

Ms Chen ADDRESSES THE COURT (16:55:00) - Mr Newman 

legal discussion 
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RE-EXAMINATION:  ms chen

Q. So Mr Maxwell can I just take you back to Stephen Swabey’s evidence of the 7th of December.  Mr Wilson asked you a question about that.  So Steven’s Swabey’s evidence of the 7th of December 2016.

A. Mhm.

Q. And if I can just take you to paragraph 25.

A. Yes.

Q. So could you just read the last second half of that paragraph.

THE COURT ADDRESSES counsel (16:55:52) – court will read paragraph

RE-EXAMINATION CONTINUES:  ms chen

Q. And Mr Wilson was suggesting that there was really in some places very little soil such that there might be some issues with penetration of the aquitard.  So is it your understanding reading that paragraph from Dr Swabey’s evidence that the 1.7 –

THE COURT ADDRESSES counsel (16:56:26) – queries witness’ understanding

RE-EXAMINATION CONTINUES:  mr chen

Q. So could you just give me your view on Dr Swabey’s statement there in paragraph 25.

A. So that tells me that Dr Swabey’s view is that Mr Wood over-stated the risk of fence post strainers in this area because of the depth of the posts and the depth of the soil.

Q. So its 1.7 metres soil on average over the top of the confining layer?

A. Over the top of the clay or silt layer as I understand it, but as it says there, “Typically above clay or silt,” so there’s the silt and then there’s a clay layer below it.

Q. Thank you, so that makes it more difficult to penetrate?

A. It would, would obviously make it more difficult penetrate.

JUSTICE STEVENS:

Q. I think we understand that Ms Chen.  It is a matter of risk.
A. It is a matter of risk Sir.

QUESTIONS FROM THE COURT – NIL

WITNESS EXCUSED

mr gedye calls

ANDREW WILLIAM newman (sworn)
CROSS-EXAMINATION:  mr gedye

Q. Mr Newman, I want to ask you about two aspects of the consequences of the prosecution of the District Council, the first is the joint working group.  Is that a group you support?

A. Yes it is.

Q. And you have readily accepted the benefits and merits of having a joint working group looking at water safety, correct?

A. Yes, definitely.

Q. Do you accept that it’s important that members of that group be able to discuss matters freely and without being guarded?

A. Yes.

Q. In paragraph 10 of the District Council third memorandum Council has said this about the prosecution.  “It supports the formation of the group and wishes to participate fully in it but its ability to do so is constrained on account of the diversion of its personnel and resources to the defence of the prosecution which the Regional Council has brought against it.”  Have you read that statement?

A. Yes I have.
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Q. Is that statement of concern to you?

A. Well, my view is that the, on the basis of the advice given to me around the prosecution and the regulatory action was that the matter was narrow relating to the maintenance and condition of the wellheads for the taking and use of water, so I think the wider issues are quite distinct. 

Q. I think Mr Maxwell earlier accepted, not sure if you were here, that it was undesirable if one member of a joint group was sitting across the table from another member which was trying to secure a criminal conviction against him, you have to accept that’s the case, wouldn’t you?

A. I think as we’ve discussed, and I’m sure that Mr Maxwell would have traversed this, does create a level of tension, mmm.

Q. And you’d accept that it would be desirable for Brett Chapman to be on the working group because he has the most detailed and direct knowledge of the water safety issues?

A. I’d have to take the advice of those parties that understand the intricate detail of who knows what about what.

Q. But you know perfectly well who Mr Chapman is though don’t you, Mr Newman?

A. Yeah, in broad terms, yes.

Q. He is the water manager, putting it simply, for the Hastings District Council, correct?

A. Ah, yes, yes, yep.

justice stevens

Q. He’s in charge of drinking water, isn't he?

A. Yes, I – well I guess he is, but I – look, and frankly, I’ll be quite clear about this, you know, I don’t have an intimate knowledge of what Mr Chapman does or doesn’t do, so it’s just the reality of my role.

CROSS-EXAMINATION CONTINUES:  mr gedye
Q. The other matter I want to talk to you about is the inquiry progress, Mr Newman, you are aware, aren’t you, that the inquiry set a timetable at its first hearing on the 27th of October?

A. Yes I am.

Q. And under that timetable, evidence was to commence on the 28th of November?

A. Correct.

Q. And the inquiry expected to have most, if not all of the evidence finished by Christmas, correct?

A. Correct.

Q. And you’re aware the inquiry was trying to meet its reporting date of 31 March 2017, page 1?

A. Yes, I’m aware of that.

Q. Are you aware, Mr Newman, that the laying of the prosecution on the 18th of November has meant that the inquiry has had to be postponed?

A. Yes, I’m aware of the decision taken by the inquiry in that regard.

Q. Are you aware that the laying of the prosecution on Friday morning meant that Hastings District Council did not file it’s evidence on that day?

A. Yes, yes.

Q. Are you aware that the Hastings District Council, out of concern for its exposure in a criminal prosecution has still not filed any briefs of evidence with the inquiry?

A. Well, no I’m not precisely across that level of detail, no.

justice stevens:
Q. I think you can accept that as a fact.

A. Yeah, I will, yep.

Q. And it might be important if you are going to reconsider things.

A. Yeah, you know, I’m – yep.

Q. That you be aware of that.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. And the inquiry, rather than being finished the evidence, or most of it Christmas, is now not even starting it until 30 January and the beginning of February next year, do you know that?

A. Yes.

Q. Do you accept, at least from the inquiries point of view that this has been a major derailing in its process?

A. Well, yeah, I guess – it’s certainly, there’s a timing sequence issue here, I accept that, but equally I would say also that my advice and I took careful legal advice on the regional council responsibilities in terms of its own actions, regulatory actions, so – and that they were to consider this separate matters.

Q. Mr Newman, you must have known that serving those prosecution charges on the 18th of November, being due date for evidence, would have a derailing effect?

A. Well, my understanding was that the frame of reference for the prosecution action was very narrow and it was the view that I was being given that it was not the case actually.

Q. But your summary of facts in the prosecution recites the whole of the contamination ingress theory of the regional council, doesn’t it?

A. Ah, I’m not sure that it does that in totality actually.

Q. Well it does Mr Newman, I can produce it for you if you’d like to check?

justice stevens:
Q. Did you not read it before you –

A. I read the statement of brief; I read the legal advice and I read technical advice around the prosecution.

Q. My question is did you read the statement of facts that accompanied the charging document?

A. Yes, I read what’s, what I’m provided with is a brief and that brief involves a tiered, basically tiered advice, comes from the compliance process and the compliance officer.  The second piece of evidence, or rather brief that comes to me, comes from the regulatory manager and the third component of that advice comes from legal review, which places the legal context around and asks the question – and genuinely asks the question as to whether there is sufficient reason to take a particular piece of action.
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CROSS-EXAMINATION CONTINUES:  mr gedye

Q. To what extent did you consider the right and the duty of any prosecutor to exercise the discretion against prosecuting?

A. I considered that carefully actually, and I – in fact I actually sat down with a legal advisor, in this case our norm barrister, Jonathon Krebs.  He does a lot of work for the Regional Council, has for a number of years, and asked that very question:  Is there sufficient scale, is there sufficient reason in the contextual framework to carry on with particular piece of action?  That was the key question I asked.

Q. And did you decide you had to carry on because of the scale of it?

A. Well I think, think – yeah, what I determined on the basis of the advice that I was given was there was a clear breach of a consent condition, condition 21 is my recollection of the consent condition, and that that was pretty – I guess that was – the view was that that was a reason to proceed, and I would add in a broader, probably, that it’s important that the Regional Council’s consistent, fair, even-handed, but it undertakes its role under the RMA consistently, so I was very conscious of that and that means – and I'm going to elaborate on this – it means that when there are consent conditions at play, when there are breaches of those consent conditions and a number of other circumstances maybe over a period of time, or what it might be, then the Regional Council has to be cognisant of its role no matter who the party or what the party is.

Q. And was it relevant to you that 5500 people got sick from water contamination?

A. Oh, absolutely it was relevant.

Q. Mr Newman, you have a six month window within which to lay RMA charges, don’t you?

A. Yes we do.

Q. Why did you decide to lay these charges on the 18th of November instead of the date in February which was at the end of the six months?

A. Well my advice was if we were laying charges right in the middle of the inquiry as opposed to before it starting it would be problematic actually.

Q. You must have known, though, that laying the charge would derail the inquiry, is that right?

A. Well, no, and I'm going to refer back to the original, the opening hearing where the view was, and was certainly the view – what we interpreted from the instructions we were given is we did have a legitimate investigation and they were two separate matters.

Q. Can I just quote to you from an article in a periodical called Bay Buzz?  Is that a periodical you're aware of?  A magazine?

A. Yes, I'm aware of it but I don’t often read it.

Q. Did a member of your Council publish that?

A. A, an elected councillor publishes that, yes.

Q. A member of your Council?

A. Yes, correct.

Q. Who is that?

A. Mr Tom Belford.

Q. So he sits in Council meetings?

A. Yes, he does sit in Council meetings, yes, yes, pretty regularly, yep.

Q. I’d just like to refer you to an article in this Bay Buzz magazine.  It’s an article which includes a picture of Mr Maxwell sitting on the lid of bore number 1.  Have you seen that article?

A. No, I haven’t.

Q. In that article there is this statement:  “Depending on results of its own investigation HBRC may pre-empt that process [that’s the inquiry] and file proceedings against Hasting District Council in the Environment Court, placing the Government inquiry on hold.”  Is that a statement that you agree with?

A. No, I don’t.  So who is that statement attributed to, sorry?

Q. The author of the –

justice stevens:
Q. Just let’s – you don’t agree with it?

A. No I don’t.

Q. Because if that were the effect of the prosecution you would not want that, would you?

A. No, I wouldn’t and I don’t agree with it and –

Q. And it would be contrary to the public interest.

A. Yes, it would be actually and that’s – so I took the advice, I had consistent legal advice and I tested that legal advice, I tested the technical advice to the effect that the two exercises were distinct and we had a reason to prosecute and that – I also tested whether it was an issue with the inquiry and the advice I had was no, okay, so I don’t – and I’ll be really clear here, what might be published in Bay Buzz is what’s published in Bay Buzz but that is not a Council view, it has nothing to do with the Council, it is an entirely separate matter.

CROSS-EXAMINATION CONTINUES:  mr gedye

Q. Well except that one of your councillors publishes it, right?

A. Yes, but he does that in a different capacity.  Now whether that’s an issue in his role is a completely different issue, all right?  I as the CEO am not in control of that issue.
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Q. Mr Newman would you accept that it’s in the public interests that this inquiry get on as quickly as it can to determine all of the issue about this dreadful water contamination event as quickly as possible?

A. Yes, clearly I do.

CROSS-EXAMINATION:  mr casey

Q. Just if I might Mr Newman, that article that my learned friend referred you to quotes extensively from Mr Maxwell the previous witness and you’ve not seen that article?

A. No I haven’t, no.

Q. Is it possible that Mr Maxwell was aware of the effect of the laying of the prosecution insofar as this inquiry was concerned?

A. Oh look I’ve got a huge amount of confidence in Mr Maxwell, his professional credibility and the advice he gives me and his fairness and rigor in that process so I don’t – so that’s – that’s my view on that.

Q. Well even if he didn’t make the statement that’s reported, could it be expected that he read the article?

A. Look you’re asking me to speculate about what Mr Maxwell does or doesn’t read on a daily basis, I don’t know.

Q. I have a question for you.  I take it that Mr Maxwell did not report to you what was said in that article about the impact of the prosecution on this inquiry.

A. Well no it’s never been discussed.

Q. The barrister you say you sat down with who is the usual barrister that helps your Council through prosecution decisions is not involved in this inquiry is he?

A. No, that’s correct.

Q. And has no knowledge, no detailed knowledge of what this inquiry is about, correct?

A. Oh I would – well cert – certainly our barrister on that side of the deal is aware of the inquiry, he’s broadly aware of what the inquiry’s purpose is clearly, but he is also obliged to give us advice specifically on our role and function which is to the extent – and that’s exactly what he’s done.

Q. Yes, but he’s not assisting you in any way in respect of this inquiry?

A. No.

JUSTICE STEVENS:

Q. Just for clarification Mr Newman, did you suggest to him that he might contact Mr Gedye as counsel assisting to find out what the state of the inquiry was and that the prosecution were to be launched when it was, what impact that would have?

A. No I didn’t ask that question specifically in that level of detail with Mr Krebs, what I did ask was that what’s the basis for the prosecution, give me satisfaction that it’s a fair and legitimate process under our regulatory responsibilities and we need to be aware of the issue with the inquiry running as well, and not cut across that to the extent possible and, yep …

Q. Well that’s the point isn’t it?

A. It is the point but equally I will go back to the first hearing here and that was that the view that we certainly had was that the two exercises were distinct and separate.

Q. Well that might have been your advice but then the question then becomes ‘where does the existence of the inquiry in the assessment of the public interest fall?’ doesn’t it?

A. Yes it does, yep.

CROSS-EXAMINATION CONTINUES:  mr casey

Q. You wrote a letter to Mr McLeod on the 8th of December in which you rejected his approach that you withdraw the prosecution and you set out a number of reasons why you thought the prosecution was appropriate and would be proceeded with.

A. Correct.

Q. Do you agree that in that letter you did not include in any of the reasons or any of the considerations given the existence and fate of this inquiry?

A. No and that’s because as I pointed out, going right back to the outset, I mean today’s the first time I’ve- I guess today has been interesting hasn’t it in terms of the inquiry’s attitude towards that prosecution and whether its compromised the inquiry or not, so –

JUSTICE STEVENS:

Q. You don’t need to be a rocket scientist to know what impact it had do you Mr Newman?

A. Well no but equally –

Q. It means that we’re – we should have been starting the second week of our evidence today into cause, what happened, the outbreak, all of the circumstances that prevailed, what might have lead to it, in a wide spectrum of matters across the terms of reference, and we’re still six or seven weeks away from the start.  It’s pretty significant isn’t it?
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CROSS-EXAMINATION CONTINUES:  Mr Casey

Q. And if I can add to that, Mr Newman, you had the decision of the inquiry on the postponement and you tell us that you had read it, so you were well aware of what was happening.

A. Yes, I, I'm aware of it.  Clearly I'm aware of the postponement and I'm clearly aware of what was said in the decision from the panel.

Q. Now, you’ve also, as I understand it, had advice from Dr Swabey and a report from him as to his narrative of what caused the contamination outbreak, correct?

A. Yes, I'm aware of that investigation report, correct.

Q. And that was taken into account in your decision to prosecute I take it?

A. No, it was the decision to prosecute was specifically around condition 21 and the condition of the well heads.  That’s, that’s – that’s essentially what I was, what I was, the advice I was provided with and that’s what I focused on.

JUSTICE STEVENS:

Q. But if that is the case, you could have actually done that by way of an infringement notice, if that is all that was involved, if that is all that influenced you as the decision-maker, issue an infringement notice.  They pay it and we get on with finding out what the facts are and what caused this out of a range of possible causes but at the moment we cannot go anywhere near cause because of what is happening.

A. Well, thank you, thank you for that and as part of arriving here today, I guess, and the fact that you wanted me on the stand, which is I'm more than happy to do, I need to take my own legal advice around the prosecution issue, which I'm happy to do and I have been testing that as we go.

Q. Well, that is pleasing to hear.

A. All right.  And I did test that in terms of the letter I wrote to Mr McLeod, my colleague.

Q. Do you see one of the things that I am worried about as Chair, and put yourself in my position, we have a reporting date of the 31st of March.  We have been told by the appointing ministers that they want us to find answers and fast for obvious reasons and we just cannot.

A. So, thank you, thank you for that advice and I am empathetic to that, okay, but equally, as you will know, I need to take my own legal advice around our particular piece of work.

Q. You do not.

A. All right.

Q. But what I am encouraging you to reflect on, and this really emerges out of the questions that have been explored during the afternoon, is that there are quite important aspects of the decision-making process to prosecute that both preserves the integrity of the decision to prosecute and correctly applies the Solicitor General’s guidelines and I am sure that is something that you might want to ask your legal counsel about.

A. Yeah, thank you, I'm happy to do that.

Q. And there is one, I am going to read you, because it is so important, let us assume you had reached, you and your team, had reached the point of view that there was evidence of a loose gland, all right, a breach of the condition of the resource consent.  So that is what you could prove, all that does is meet one part of the test, which is called the evidential test under the guidelines and I am sure, I mean I can make a copy of the guidelines available to you if that would help?

A. Happy to have those, yeah.
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Q. But the second part of the test is called the public interest test and I just want to read you two paragraphs.  You do not need to answer.  Just take these away to reflect on.  They are as follows: “Once a prosecutor is satisfied that there is sufficient evidence to provide a reasonable prospect of conviction, the next consideration is whether the public interest requires a prosecution.”  So that is the test.  “It is not the rule that all offences for which there is sufficient evidence must be prosecuted.  Prosecutors must exercise their discretion as to whether a prosecution is required in the public interest,” and this is a really important element of the decision to prosecute.  So that is 5.5 and I will get you a copy of these before you leave.  And 5.6 says this, “In a time‑honoured statement made in 1951 by Sir Hartley Shawcross QC, MP, the then United Kingdom Attorney General, made the following statement to Parliament in relation to prosecutorial discretion.”  So what we are talking about here is the discretionary element, which you as a prosecutor have.  And he said this, “It has never been the rule in this country that suspected criminal offences must automatically be the subject of prosecution.”  So 5.5 and 5.6 and I will ask the registrar to get an extra copy for you.

A. Thank you very much.

Q. And make those available to you because you may not be aware of those statements.  

CROSS-EXAMINATION CONTINUES:  Mr Casey

Q. There was just one further question if I may, Your Honour.  Mr Newman, have you been made aware of further evidence that’s been received since Dr Swabey’s report that establishes another quite likely or one might say possible or probable pathway by which the water was contaminated?

A. All I've been made aware of is that, and I think you're referring to the dye testing I suspect are you?  Is that correct?

Q. The dye testing but other information about the hydrological connection?

A. The Mangateretere Stream and the dye testing, correct?

Q. And the fact that the genotype of the campylobacter that was discovered was common to sheep that were in a paddock and likely the same sheep that were sheltering around the pond and the stream?

A. No, I'm, I’m not aware of that level.  No, I'm not aware of that level of detail, no.

Q. Do you think it might be useful if you were to inform yourself about those other matters so that you could actually revisit what the Regional Council’s narrative comprises?

A. Well, I think it's, I assume all of that information is now tabled as evidence is it or is it not?

Q. Not all of it is because the Regional Council is withholding some of it?

A. Well, I think that’s a bit, sorry, but I've got to say if it's not tabled, I don’t have access and how on earth can you ask me to assess and take, take it into account, right?

Q. No, you said all of the evidence.  I said not all of the evidence but a fair slice of the evidence that’s been tabled –

A. Well, dare I say it, Mr Casey, context has been raised quite a bit in this debate today and context and the fulsome context is important here is it not?

Q. Well, that’s what I was asking you about, Mr Newman.  I would have thought context and in particular the fuller context that has to be enquired into by this inquiry is very relevant to the responsibility for the outbreak?

A. Well, I'm, I'm more than happy, like anybody else, to actually review information when it's provided and in these, I, yes, if it's provided and it's fulsome, and I'll ask my technical team over there to assess it, as I would always do as a CEO.

Q. Right.  Well, it's been provided.  It's been with you for probably a couple of weeks now most of it so perhaps you should have done that by now.

JUSTICE STEVENS:

Q. No, no.  That might be unfair, Mr Casey.  We do not know –

A. We don’t know all of it.

Q. But what I would say, Mr Newman, is what Mr Casey has just brought up now is information that is relevant to the evidential test in the Solicitor General’s guidelines.  So it actually speaks not even to the public interest, it goes to whether or not there are potential defences.

A. Thank you.  Okay.

Q. It could be of assistance to you in your reconsideration of these matters.

A. Thank you very much.
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CROSS-EXAMINATION:  mr chemis

Q. I just want to pick back up on those comments or that discussion you were having.  I act for the DHB –

A. Yep.

Q. – and we have a – I think the DHB has a very good relationship with the Regional Council and the District Council, you accept that, don’t you?

A. Yes, I do, yep.

Q. And it has no axes to grind at all?

A. No, I think generally speaking if I can make a broader comment, on most issues none of us have axes to grind, actually –

Q. Indeed –

A. – and we need to keep that in mind as well.

Q. Well let me pick up on that because I think that’s a very good theme.  Today’s hearing was meant to be about issue 8 which was the safe supply of water supply in the immediate –

A. Yes.

Q. – term 12 months.  We’ve spent half the day talking about the prosecution, something that you couldn’t have been aware of when you made that decision?

A. No, and I must say I'm a wee bit surprised that half the day has been spent on that issue, actually –

Q. Well it has –

A. – when on my understanding was it was issue 8.

Q. Indeed, I agree with you, and we have been derailed, and forget fault for a moment because it’s about finding out what happened here not about who’s at fault in any aspect in terms of today and the prosecution, so just bear with me.  You didn’t know it happened, it was going to happen that way, it has, you didn’t consider that when you were considering the public interest and now you have something to think about.

A. Yes, and I think like anybody, if you're presented with a cohesive argument and there’s view, I mean my job as the CEO is to, is to receive and assimilate a variety of angles and I'm happy to do that –

Q. Indeed it is –

A. – and I'm happy to do that, and it’s – I mean my job is to act on what’s in front of me, within reason, with sufficient scrutiny and rigour and it’s also my job too, as a CEO, as any professional is to consider if there is an alternative view or there are alternative views they’ll be seriously considered.  

Q. So the delay today and possibly in the future you would say, would you not, could impact on the public interest?

A. Yes, and I – well it could –

Q. It could, that’s fine –

A. – and just as has been discussed, what I need to do is have a good look at that information, assess it, take advice and I’ll do exactly that, all right?

Q. No, I commend that to you sir, but just on that point do you know that the DHB has the ability to prosecute as well?

A. Yes, yes I'm aware of that and I'm also aware of the timeframe within which you have to make that decision.

Q. Which is?

A. Three years.

Q. So we have plenty of time –

A. Yep.

Q. – so the DHB, you accept, is a responsible body so it can in the fullness of time look at this and if someone needs a prosecution it can make that decision, can’t it?

A. Yes, yes I am, and I'm well aware of that.  You have somewhat more time than a Regional Council does under the RMA, and that’s the other point.

Q. Indeed –

justice stevens:

Q. Because your time is six months, isn’t it?

A. It’s six months, and from memory –

Q. Just thinking ahead, is that too short?

A. Well I think in a rather unique circumstance of this type it may well be because –

Q. It is, yeah –

A. – frankly, the drive, the drive – a fair significant part of the thinking around the prosecution itself –

Q. I can understand that –

A. – and were cognisant – I’m going to really reinforce this point – we were cognisant if we dropped a prosecution under the table at around about February that would be very inappropriate and poor timing, let alone any other time that we had to consider, and so there’s – I guess the broader point I’d make is with these processes they’re not perfect and they sometimes conflict, and whether or not we like it as institutions with a statutory regulatory responsibility, it’s not a perfect world we operate in, yep.

Q. But could I just pick up on Mr Chemis’s point about the powers of the DHB under the Health Act – you might like to remain on your feet Mr Chemis because it affects your client – and the drinking water assessors, they – both entities, the DHB and the drinking water assessors have significant powers under the Health Act, is that correct Mr Chemis?

mr chemis:

That is correct Sir.

justice stevens TO MR CHEMIS:

Q. And as I understand it, you and your clients, and I say “clients” advisedly because their responsibilities are different, take seriously the question of keeping a watching brief as to whether the potential arises, now or in the future, over prosecution of anyone that may be proven to the criminal standard to have breached the law –

A. Indeed –

Q. Is that a fair statement?

A. Indeed, that is a fair statement and it will be looking at the matter carefully in the fullness of time and unlike the Regional Council it does have time on its hands.

Q. I just wanted to get that on the record –

A. Indeed –

Q. – and your confirmation of it because it might assist because in fairness Mr Newman would not have had that assurance when he was forced to –

A. Indeed Sir, I accept that –

Q. – make his decision –

A. – indeed.  I have no further questions.

CROSS-EXAMINATION:  ms arapere – NIL

RE-EXAMINATION:  ms chen – NIL

QUESTIONS FROM THE COURT – NIL
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MS CHEN CALLS

STEPHEN adam john SWABEY (affirmed)

MS CHEN ADDRESSES THE COURT (10:56:20) – RE. UNVERIFIED RAW DATA

CROSS-EXAMINATION:  MR GEDYE

Q. Good morning Dr Swabey.

A. Good morning.

Q. I first just mention the code of conduct for expert witnesses which is not directed particularly to what you’re saying because it’s purely explanatory but for the meeting of experts in January, Ms Chen will give you a copy of Schedule 4 to the High Court Rules, and this is a code of conduct.  Essentially it requires anyone who wishes to be taken as an expert to be independent, to confer with other experts and to accept a duty to assist the Court or the Tribunal above any other duty.  So it may be a matter for you and your lawyers as to whether you want to be qualified as an expert but I would have thought that you obviously are and should be but if so but then the inquiry would want you to comply with this schedule and basically the idea is that the integrity of the science will overcome everything else and you’ll state your opinion as a scientist without regard to who you’re employed by.  Ms Chen can advise you about that, I’m just giving you a heads up as to the inquiry would expect.

A. Sure.

ms chen ADDRESSES THE COURT (10:57:59) – HAWKE’S BAY REGIONAL COUNCIL CONFIRMS WITNESS WILL BE EXPERT WITNESS AND REFERRED TO SCHEDULE 4 RESPONSIBILITIES

CROSS-EXAMINATION CONTINUES:  MR GEDYE

Q. Dr Swabey, what we don’t have for and what we don’t want is a detailed explanation of the science or even the methodology and apologies for that because I know it must be a bit difficult for you but can you just state very briefly what you’ve done in the dye testing and what we have here and then I want to ask you what else may be coming?

A. Yes, could I possibly have a copy to look at because I don’t have any in front of me.

Q. Well if you insist [chuckle]

A. Thank you.

WITNESS REFERRED TO document

A. Okay, so what we have in front of us here is raw data obtained from the dye fluorometer which is an instrument which was placed in the field next to bore 1 and the fluorometer observes the concentration of fluorescent materials passing through the water obtained from the bore.  Now fluorescent materials are prevalent in nature, they include organic molecules and so there is a background level of fluorescents in all natural waters.  What we’ve done in this test is to introduce two different fluorescent dyes to two potential sources of contamination within the paddock and in the Mangateretere Stream.  The paddock just to the south of Brookvale Road immediately opposite bore 1 and the Mangateretere Stream to the south of Brookvale Road.

Q. When you say ‘the stream’ do you mean the pond, what I call a pond or the –

A. Yes the pond, so it’s a non flowing component to the Mangateretere Stream in most situations.

Q. From the south side of the culvert?

A. That’s right, upgradient to the culvert.  Now the two different fluorescent dyes were – what we were testing for was the pathway and whether such a pathway existed by which they might travel to bore 1 and how quickly they would travel through groundwater and in the case of the pond, surface water, to arrive at bore 1.  We used two different dyes because the fluorometer that we’re using is a very sophisticated model.  We bought it from the company I used to work for in Australia and that was originally obtained by me from the manufacturer in Switzerland.  The dye fluorometer allows up to three tracer dyes to be used at once and that means you can do multiple potential sources and track whether they came through to the point at which you’re making observations.

Q. Could you just pause there.  Is a fluorometer, does it penetrate right down into the aquifer or how far down does it penetrate?

A. So it can do.  This model is designed to be put down a bore hole –

Q. Oh I see –

A. – because in fact we didn’t use it that way.  It was too difficult to remove the headworks of bore 1 to introduce the dye fluorometer directly into the bore.

Q. How thick it is it?  Is it like –

A. It’s about two inches, three inches in diameter.  It’s about 20 centimetres in length.  So it contains a bulk of electronics and some sensors and the sensors are twofold, they excite the molecules in the water and they detect what has been excited and the fluorometery is essentially monitoring the volume of excited materials within the water column and that can be dye but it can also, as I said earlier, be organic molecules within the water.  So as I say we didn’t use the dye fluorometer in the bore itself because we couldn’t get access into the bore because that would mean deconstructing it.  Instead we used the water take off tap that exists on bore 1 and directly samples from the bore water supply and we collected the fluorometer to that bore water as it came through the tap and there’s an arrangement on the fluorometer that allows just for that, that you can pipe water through the fluorometer rather than putting the fluorometer in the water.

MR WILSON:

Q. And my understanding is that that particular sample point is downstream of the non return valve at the top of the headworks structure?

A. That’s right, yes.

Q. So it’s a little bit academic at this stage for the test but it is effectively taking water from a manifold that is served by both bore 1 and bore 2.

A. That’s right, yes.

CROSS-EXAMINATION CONTINUES:  mr gedye

A. So prior to completing the dye part of the test we first asked Hastings and they very kindly agreed to run bore 1 at a production rate which was quite high and equivalent to what it would have been happening during the period immediately prior to the contamination and that was to re‑establish the cone of depression that sits in the groundwater to which – which focuses flows towards the bore from the surrounding groundwater.  Our effort there was to emulate as to the degree we could what was actually happening on the day of the contamination on or around the 6th of August.

JUSTICE STEVENS:

Q. Is that chart that shows the –

A. The semi-circular rings –

Q. Yes, the rings going out from – and it includes another bore doesn’t it over by the stream within it.

A. So there are several other bores and piezometers which have been installed by Hastings District to help with this particular test so besides having the monitoring going on at the bore with the fluorometer, between ourselves and Hastings District we established some new piezometers at two different levels in several positions and we also used existing bores along the Mangateretere Stream and in the neighbouring area and what we did was to introduce some detection material.  It’s actually a type of resin that’s captured in little bags at the end of a piece of string, it all sounds very ‘Mickey Mouse’ but actually it’s quite a practice that’s been used for 20 or 30 years in this sort of field –

Q. Like a tea-bag?

A. A bit like a tea-bag, containing resin, yep, for want of a better description and they were introduced to those piezometers and the bores to detect whether any dye had gone past those positions and what those resin bags don’t do is tell us quantitatively when that happened, if it does happen.  They only tell us that there was a connection if we see dye attached to those resin bags.  So we had two components to the test.  The fluorometer which gives us the actual time of arrival and the period over which the dye passes and the resin bags which tell us whether or not dye has passed that position.  Now where we’ve got to with the testing is there’s been a number of technical problems which is to be expected.  I’ve not personally done this sort of testing before with a water supply bore, most of my work has been dealing with the way in which cave systems function and limestone systems function using dye as a tracing material.  So what you have in front of you here is samples taken from not the fluorometer directly because unfortunately we installed the fluorometer on the 19th of October on a Thursday.  We started the dye into the two positions on the Friday, the 20th of October.  On the 21st of October, we understand that Hastings District unfortunately turned off the water that was being taken from the top of the bore and we didn’t notice for a couple of hours.  One of our staff actually happened to be out there on Saturday, noticed the water was off.  He turned the tap back to where he thought it had been previously.  That re-established the water flow.  Unfortunately he didn’t check that the water flow was running.  So on the 17th of November, when we came to check again, we noticed that the water wasn’t running despite the tap being in the same position he'd left it.  Now, we don’t know at what point the water stopped flowing through the fluorometer so we can only assume that between the 21st of October and the 17th of November, the water hadn't been flowing through that fluorometer although it may have been.  We just don’t know.  Anticipating that this sort of thing sometimes happens, I actually installed and had installed a water sampler device at the bore head works and that did work during that period and the water sampler device collected water every two hours and held it for subsequent analysis and we stored those water samples in a cool place as the protocol requires.  So we went back to those water samples and we analysed the dye in those water samples and that’s the numbers that you have in front of you here because they're of water that we're confident was taken at the right time.  Now, there are some gaps in this record.  Although they're every two hours, what you're seeing is actually there's a gap where some samples were lost in transit when they were coming from the field to us and there was also a point where the sampler wasn’t sampling correctly and we fixed that and it then went on.  What you have in front of you is the time and date of sampling, the hours following dye injection, so they increment in two-hour periods and then tracer dyes 1, 2 and 3 and the numbers given there are in millivolts and they represent simply the signal coming off the dye fluorometer.  Now, normally what happens is we then take that information and we calibrate it to the concentration of dye that was used in the first place, so we know what the relationship is between what we put in and what we get out.  That calibration isn't given here but I'll just take you through tracers 1, 2 and 3.  So tracer 1 is, and I'll just make sure we've got this right, fluorescein, as it says over on the right-hand side, which is a green dye and then tracer 2, rhodamine, it's actually rhodamine WT, which is a pink dye.  So you'll see that the rhodamine concentrations as observes in millivolts are in the tens, in fluorescein are in the less than ones typically.  That doesn’t mean that reflects concentrations.  It's just how the sensor is responding.  We also have tracer 3, which wasn’t used and it's a slightly different wavelength and tepidity.  Tepidity is important because it helps us correct for any contributions made to the dye signal, if you like, the fluorimetry signal from suspended sediment and it's particularly important in streams, not so much in bores and then the last column is temperature, which shows us what the temperature of the water passing through the system was.  Now that looks pretty high and it looks high all the way through and the reason for that is the pipe work was sitting outside in the sun.  So there is an effect from local temperature variation.  That helps us correct some of this data.  So what you have here is what was sampled from the water in two-hour bulk samples, taken back to the Regional Council and then run through the fluorometer one by one.  It's quite a lot of work.

Q. What do batches mean?

A. Sorry?
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Q. Batch 1, batch 2, batch 3.

A. Just the sampler holds 24 samples, so there's a batch of samples that you keep rotating.  Now, the issue that we ran into subsequently was that in the laboratory setting, the flow that you need to push through the fluorometer to get the observation correct induces bubbles and the bubbles, by discussion with the manufacturer in Switzerland, are likely to have skewed the results.  So that's because this particular fluorometer isn't designed to be used in a laboratory setting.  It's designed to be used in the field.  So what we've done subsequently is to take the same samples, subset them again so we're now to the third subset of samples and we've sent them to ESR in Christchurch to Dr Murray Close, who has this expertise as well and Dr Close and his colleagues have used their lab-based fluorometer, which is designed for this purpose, to undertake a further analysis of the same samples which will provide a much more reliable estimate of what's going on.

Q. ETA for that, Dr Swabey?

A. I've seen preliminary results in the last half hour but not the complete set of results.  So they also had, they had a problem with their fluorometer.  They – 

JUSTICE STEVENS:

Q. That is technology by the sounds of it.

A. It's a very temperamental technology.  They tripped their fluorometer bulb and they thought they needed to replace it.  It's taken them most of the weekend to sort that out.  It turns out they didn’t need to replace it.  They’ve merely replaced a fuse by the sound of it.  It is now running again and they are getting through the samples.  So I'd anticipate by the end of this week we'll have a complete data set.

Q. And you do not see any difficulty making those available to –

A. No, absolutely not.

Q. – Mr Gedye and counsel?

A. No.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Dr Swabey, I understood there was also to be a saline test from saline introduced to the irrigation bore across the road.  Did that take place?

A. It did and that evidence has been provided as far as I understand.

Q. Well, Mr Casey will have an opportunity.  If it pleases the inquiry, I think that’s all I need to know.

JUSTICE STEVENS:

Q. And you are happy to answer any questions if Mr Gedye wants clarification to speak to you outside of the Court setting?

A. Absolutely, yeah.

Q. And you are comfortable with the proposed hot-tub with your scientific colleagues?

A. Yes, as long as they promise not to over-soap.  I've participated in similar settings in the Land and Environment Court in New South Wales and in the Environment Court here so I'm familiar with it.

Q. That is good.  They are amazing and they can work extremely well and sometimes I have seen it in Court where we put the relevant experts one there and one there and it is a great way of reaching agreement and hopefully – I was quite serious when I mentioned five pages.

A. We'll do our best.

Q. Summary, you know.

MR WILSON:
Q. Dr Swabey, the Chair made comment about other bores in the area.  One that particularly interests me is bore 1210, which is an old historic bore right very close to bore 1 and on the edge of the stream.  My interest in it is that it does show positive coliforms during the testing immediately after and it is clearly within the zone of influence of bore 1.  So as part of your expert hot-tub, I would be interested in the discussion in due course on what can or cannot be learnt from that data.

A. We will look at it.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Do you have current knowledge about that?

A. I'm familiar with 1210 and the results that have been obtained from it.  At the moment we've excluded many of the bores that are close to the bores used for water supply as potential sources unless there's an indication that there's some weakness which would allow a substantial amount of water to enter the bore in a way which would cause the contamination.  So we will revisit 1210.

Q. And that one was not capped at the time?

A. Yes, I understand.

MR WILSON:
Q. And my interest is not only as a potential pathway but as an indicator of a possible localised lens of dirty water within that area of the aquifer.

A. Right, yeah.  Okay.  We'll consider that it.

CROSS-EXAMINATION CONTINUES:  Mr Gedye

Q. Dr Swabey, between now and the re-commencement of the inquiry on the 30th of January, is it intended by you to pull out the pump string of bores 1 or 2 and to look at the casing?

A. It's something we’d like to do in the sense that there may be some interesting information to be understood from the state of the, particularly the bore 1 but possibly also the bore 2 pump string but that’s something that we would have to talk with Hastings District about.  It's obviously their asset.

Q. But from your point of view, the dye testing is now finished?

A. Yes, we've got results from the two sites that we've looked at and I understand Hastings may wish to do some further work.
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Q. Is there anything about the problems you encountered and/or the data you’ve received encourage you to run the dye test again, this time without all of the mishaps or is that not practical?

A. At first glance the data we’ve just received from ESR looks like it might be much better quality –

Q. Right –

A. – which is what I would expect given what they’ve done.  I hope that that will be sufficient to not have to run the dye tests again for those particular sites.  If we do so then I would come back and suggest that we get on with that with the experts involved in that hot tub exercise.

Q. You know Mr Cousins?

A. I do yes.

Q. Have you got any problem working closely with him over the coming period?

A. No, none at all.

Q. You find you’re able to exchange ideas freely and helpfully?

A. With Tony, yes.

Q. Yes?

A. Yes.

Q. And you’re happy to do that over the coming period?

A. Absolutely.

Q. Will you be looking, for example, at any tests aimed at the potential for water to travel out, down the outside of the casing of 1 or 2?

A. It’s something we hadn’t thought about as a potential route to date except to eliminate it largely because if it had been travelling down the outside of the casing as a matter of course we might have seen this sort of thing previously.  So there has to be some change in the system for a route that is now existing not to have existed previously.  And it’s that matter which it would be worth talking about with the hot tub members.

Q. Well can I take it you’ve got an open mind on any pathway that might present itself as logical and backed up by evidence?

A. Absolutely and if you talk to Dr Gilpin and Mr Hughes you’ll find that over the time that I’ve been asking them for advice I’ve also been strongly telling them that they are not provide me with what they think I want to know, I want to know the truth and nothing else.

Q. Because it’s very interesting isn’t it, that the Mangateretere Pond was high when I looked at it in October and after the pump started it drained down to almost nothing, you accept that’s something that happens?

A. Yes, absolutely.

Q. And matters like that will be of great interest to the inquiry.  Nothing is ruled out and nothing is ruled in until everyone has a look at it.  Would you accept that as a good approach?

A. Absolutely, yes.

CROSS-EXAMINATION:  mr casey – NIL
CROSS-EXAMINATION:  mr chemis – NIL

RE-EXAMINATION:  ms chen

Q. No nothing expect perhaps if we did have to run the tests again Dr Swabey, how long would it take?

A. It’s how long is a piece of string?  So if the connection is made quickly and we can see that readily in the data, it could be to the length of those days.  If it’s short, if it’s a week, it should be obvious.  If it’s not within a week it might be two weeks or three, and it may never happen and that’s a consequence of the way in which the dye works so it binds the sediments, it may not break through.  My expectation in talking with Mr Hughes is that it will be a matter of a few days to a few weeks given what he understands of the hydrogeology of the area, but that’s something that would be proven by re-doing the test.

Q. Understood.  And finally an expert like you would do what with these figures?  What is the process you would go through to extract the – the trends, the information that tells us something about pathways?

A. So we’d need to convert this into the concentration of dye in the water that was being observed, then we would use that to adduce how much dye was coming through over time and we’d examine what the total dye recovery was so if we see 20 percent of the dye in the bores, that’s obviously quite a low number so perhaps some dye is going somewhere else.  If we see 150 percent of the dye in the bores then the analysis is there’s an error somewhere, so that’s a check on what’s going on.  We then subtract what we consider to be the background level of fluorescent materials within the water from the signal observed and adduce where the signal actually sat within the information.

Q. So if you got the final results for all data by the end of this week, when could you provide an analysis like that, that would be of assistance for the inquiry?

A. It’s something that takes a few days, there’s quite a lot of maths and number crunching, so probably in the middle of the following week.

Q. Good, so you could do that before the 22nd of December?

A. Yes, I could do that.

JUSTICE STEVENS:

Q. And you’ll have an opportunity to work further with Mr Cousins after that because we’d make a special provision in the minute for the results of the hot-tub to be included.

ms chen ADDRESSES THE COURT (11:20:01)

Q. So Mr Chairman can I just get indication, would you like Dr Swabey to do that analysis before Christmas or do you want him to hold on that and do that with Tony Cousins after, during the hot-tubbing?
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JUSTICE STEVENS TO MS CHEN:

Q. I do not want to – the sooner you can get useful information to us the better.

A. Well, can I suggest what we will do is we'll file something by the 22nd and then if the expert –

Q. Even if it is an interim reporting on how far he has got and what preliminary conclusions he has been able to make, draw, and then obviously he will work with Mr Cousins in January.

A. No, that’s fine.  Thank you, Sir. 

CROSS-EXAMINATION:  ms arapere – NIL

MR GEDYE:
That’s fine, Sir.  No, I echo your comments that we should get whatever is available by Christmas but I would expect we’d need to be updated in January because clearly these two scientists need to work together to refine and make useful this information and I expect during that period, some consideration might be given to examining the casing and removing the pump string.  I don’t know what's planned but we should just be kept informed of that.

JUSTICE STEVENS:

Q. Thank you.  And thank you, Dr Swabey, for coming forward and for your co‑operation.

A. Thank you.

Q. We look forward to hearing from you in due course.

A. Thanks.

WITNESS EXCUSED

JUSTICE STEVENS:

Are there any further matters?

matters ARISING – NIL

JUSTICE STEVENS:

Well, that brings the second hearing to a close and I thank again all counsel and all of those who have participated.  It is nice that we are making progress and look forward that co-operation continuing to the work of the joint working group prospering and see you all again on the 30th of January and on behalf of the Panel, I wish you all a happy Christmas and a prosperous New Year.  We will adjourn.

COURT ADJOURNS:
11.22 am
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Notes of Evidence Legend


National Transcription Service�
�
Indicator�
Explanation�
�
Long dash –�
Indicates interruption:


Q.	I think you were –  	(Interrupted by A.)


A.	I was –  		(Interrupted by Q.)


Q.	– just saying that – 	(First dash indicates continuation of counsel’s question.)


A.	– about to say 	(First dash indicates continuation of witness’ answer.)


This format could also indicate talking over by one or both parties.�
�
Long dash�(within text)�
Long dash within text indicates a change of direction, either in Q or A:


Q.	Did you use the same tools – well first, did you see him in the car?


A.	I saw him through – I went over to the window and noticed him.�
�
Long dash�(part spoken word)�
Long dash can indicate a part spoken word by witness:


 A.	Yes I definitely saw a blu – red car go past.�
�
Ellipses … �(in evidence)�
Indicates speaker has trailed off:


A.	 I suppose I was just… �	(Generally witness has trailed off during the sentence and does not finish.)


Q.	Okay well let’s go back to the 11th. �
�
Ellipses … �(in reading of briefs)�
Indicates the witness has been asked to pause in the reading of the brief:


A.	“…went back home.”


The resumption of reading is noted by the next three words, with the ellipses repeated to signify reading continues until the end of the brief when the last three words are noted.


A.	“At the time…called me over.”�
�
Bold text �(in evidence)�
If an interpreter is present and answering for a witness, text in bold refers on all occasions to the interpreter speaking, with the first instance only of the interpreter speaking headed up with the word “Interpreter”:


Q.	How many were in the car? 


A.	Interpreter:  There were six.


Q.	So six altogether?


A.	Yes six – no only five – sorry, only five. �	(Interpreter speaking – witness speaking – interpreter speaking.)�
�
Bold text in �square brackets�(in evidence)�
If an interpreter is present and answering for a witness, to distinguish between the interpreter’s translation and the interpreter’s “aside” comments, bold text is contained within square brackets:


Q.	So you say you were having an argument?


A.	Not argue, I think it is negotiation, ah, re – sorry.  Negotiation, bartering.  [I think that’s what he meant]  Yeah not argue.�
�
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