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Community infrastructure & restrictions on reserves (sections 197 and 198A)
Legislative context
· Section 198(1) of the Local Government Act 2002 sets out the types of infrastructure for which development contributions can be charged (reserves, network infrastructure and community infrastructure). 

· Both network infrastructure and community infrastructure are defined in section 197 (interpretation) but there is no definition of reserves.  
What’s changed?
Community infrastructure (section 197)
· The definition of “community infrastructure” has been repealed and replaced by a narrower definition that limits community infrastructure to:

· community centres or halls for the use of a local community or neighbourhood, and the land on which they are or will be situated;

· play equipment that is located on a neighbourhood reserve; and

· toilets for use by the public.

· The new definition of community infrastructure applies from the date the Local Government Act 2002 Amendment Act 2014 came into force. However, transitional provisions allow territorial authorities to continue to collect development contributions on community infrastructure that falls outside the definition if, at that date:

· the programme or work had been completed; or

· substantial progress or effort had been made to complete the programme or work; and

· the development contributions were authorised by the development contributions policy in force at the time the application (for a resource consent, building consent or service connection) was made.
Restrictions on development contributions for reserve purposes (section 198A)
· New section 198A limits development contributions collected for the purposes of providing reserves so that they cannot be charged on non-residential developments, or the non-residential component of mixed use developments.  

· 198A(2) clarifies that accommodation units are deemed to be residential. 

· A new definition is added to section 197 that defines “accommodation units” as being:

Units, apartments, rooms in 1 or more buildings, or cabins or sites in camping grounds and holiday parks, for the purpose of providing overnight, temporary, or rental accommodation. 
Why? (What’s the intent of this change?)
Definition of Community Infrastructure 

· The purpose of the narrowed definition of community infrastructure is to make development contributions fairer and ensure that they do not unnecessarily contribute to rising house prices. The intention is to narrow the range of infrastructure the definition covered to:

· make it more focussed on infrastructure at the suburban level that would be used by residents in new developments, rather than residents from throughout a district; and

· explicitly exclude large community facility assets intended for the benefit (but not essential to) of the whole community, rather than smaller scale assets essential to meeting local needs.

· This based on the underpinning rationale that:

· it is appropriate for developers pay for, or provide, the infrastructure that is required by and directly benefits their development but is not of benefit to the wider community; and

· the wider community should pay for, or provide, infrastructure that is for the benefit or use of the wider community and for which an individual development would otherwise create no direct need.

Development contributions not able to be collected for non-residential developments 

· This change is aimed at assisting business growth by better aligning development contributions with the infrastructure requirements of business.  The underlying rationale is that where there is no residential component to a development then:

· there is either a lower requirement for active recreational space than in areas that are predominantly residential; or

· users of the space are drawn from the wider community, therefore the reserve is for the benefit of the wider community and its costs should paid for from a general revenue source that reflects that wider community use.

· It is recognised that there is an increasing trend towards mixed use developments and environments that combine residential and commercial land uses in the same location or building.  Therefore development contributions for reserves can be required on the residential component of mixed-use developments.

· A definition of accommodation units was included to take into account that the requirement for reserves from forms of accommodation other than residential housing developments  (hotels, motels,  serviced apartments, for example) can be similar to that for residential developments.  
What does this mean in practice?

· From the date the Amendment Act came into force, territorial authorities are not able to charge development contributions for “community infrastructure” that is not within the new definition.

· The exception to the rule above is where a community infrastructure asset that is outside the new definition has already been built, or substantial progress or effort has been made towards building it.  The words “substantial progress or effort” are modelled on similar wording used in section 125 of the Resource Management Act 1991.  A useful discussion as to their possible meaning is found in the case Body Corporate 97010 v Auckland City Council [2000] 3 NZLR 513.

· Alternative sources of revenue will need to be found for the portion of capital expenditure on community infrastructure for which development contributions can no longer be required.

· Future long-term plans and annual plans, and reviews of development contributions policies, will need to reflect the changes to the definition of community infrastructure.  These changes may be reflected in schedules of projects, methodology, calculations and projections of future revenue. 

· Amendments to development contributions policies will need to be completed and adopted by 30 June 2015.

· From the date the Amendment Act came into force, territorial authorities are not able to require development contributions for reserves where a development is not residential in nature and the non-residential component of a mixed use development.  The exceptions to this are:

· where an application for a resource consent, building consent or authorisation for a service connection was made prior to the Local Government Act 2002 Amendment Act  2014 coming into force; and

· where a development concerned is a hotel, motel, boarding house, camp ground or some other room, unit or apartment that provides overnight, temporary or rental accommodation (as these are deemed to be residential under section 197(2)).

· Alternative sources of revenue may need to be used to pay for the portion of capital expenditure that would have been funded from development contributions paid by non-residential developments.  Territorial authorities could also consider changing the size, location, or timing of provision reserves in particular areas of their district. 
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