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Reconsideration and objections processes (sections 199A to 199N, Schedule 13A and section 202A)
Legislative context
· Section 201(c) of the Local Government Act 2002 requires a development contributions policy must set out the conditions and criteria (if any) that apply in relation to remissions, postponement or refunds of development contributions. Other than that provision, the only other legislative basis for a person to query or challenge a development contribution requirement is by applying for judicial review or a declaratory judgement. 
What’s changed?
New reconsiderations process requirements (sections 199A, 199B and 202A)
· Territorial authorities are now required to formally reconsider a requirement to pay a development contribution, if a person so requests under new section 199A.  Requests must be made within 10 working days of the territorial authority requiring the development contribution.  Requests for reconsiderations can only be made on the grounds that:

· the contribution was incorrectly calculated under the development contribution policy; or

· the territorial authority incorrectly applied its policy; or

· the information relied upon to assess the contribution was incomplete or contained errors. 

· Territorial authorities must, after receiving all relevant information relating to the request, give written notice to the person who made the request within 15 working days. 
· New section 202A requires territorial authorities to state in their development contributions policy the process by which a request for a reconsideration can be made and the steps the territorial authority will apply during the reconsideration.
New objections process (sections 150A 199C to 199N, and schedule 13A)
· A new formal objections process has been introduced under which a person who has been required to pay a development contribution can object to the assessed amount of the development contribution (section 199C).  Objections cannot challenge the development contribution policy itself.

· Objections will be decided by development contributions commissioners selected by territorial authorities from a register of commissioners appointed by the Minister of Local Government. 

· Under section 199D an objection can only be made on the grounds that a territorial authority:

· failed to take into account features of a development that, on their own or cumulatively with other developments, would substantially reduce the impact of the development on requirements for community facilities; 

· required a development contribution for community facilities not required by, or related to, the objector’s development;

· was in breach of section 200 (limitations applying to requirement for development contribution); or
· incorrectly applied its developments contributions policy to the development.

· Objections are lodged with the territorial authority in the first instance. The territorial authority is then responsible for administering the objections process and selecting and supporting the development contributions commissioners (numbering up to three). 

· A territorial authority has the ability to recover costs incurred by it from the objector, including the costs of:

· selecting, engaging, and employing development contributions commissioners;

· secretarial and administrative support of the objection process; and

· preparing for, organising and holding the hearing. 

· Development contributions commissioners have the ability to make a decision without a hearing (e.g. “on papers”) if they are satisfied that they have sufficient information to decide the objection following an exchange of briefs of evidence.

· The decisions of the development contributions commissioners are binding on parties, including territorial authorities. They can be overturned only by judicial review.

· The main steps of the objections process are set out in the diagram at the end of this fact sheet.
Why? (What’s the intent of this change?)
· The reconsideration process is intended to formalise dispute resolution processes, and promote a degree of consistency amongst territorial authorities, by requiring a low-key mechanism by which a person who is required to pay a development contribution can ask for it to be reconsidered.  It is not intended that a person be able to challenge the development contribution policy itself, as they had the option of doing that by making submissions when the policy was introduced or reviewed.

· The objection process provides objectors with an ability to challenge the appropriateness of a requirement for a development contribution and have that challenge determined by independent persons, without having to go through the time and expense of regular court proceedings. 

· A right to object to a charge or imposition imposed by another party is fundamental to the principles of natural justice, as is the right to a fair hearing. 

· Seeking a judicial review or declaratory judgment can, however, be expensive and time consuming while the limited scope of jurisdiction, and remedies available, do not always offer satisfaction to an aggrieved party.

· Some territorial authorities already voluntarily provide a process for managing development contribution disputes. However, questions have been raised as to whether the decision-makers deciding these disputes have conflicts of interest or inherent bias (because they are often elected members or staff of the territorial authority whose contribution requirement is under dispute).  
What does this mean in practice?
· Development contributions required in response to applications made or completed after the Local Government Act 2002 Amendment Act 2014 came into force, are subject to the right to request reconsideration.  Local authorities will need to prepare for such requests, and adjustments may be needed to any existing development contribution dispute resolution processes to comply with  the reconsideration process requirements.   

· Territorial authorities must complete the incorporation of provisions relating to reconsiderations into their development contributions policies within a month of enactment. These changes to development contributions policies can be made without any consultation or formality other than a council resolution (clause 10 of Schedule 1AA). 

· Territorial authorities will also need to be prepared to receive objections to development contributions.  However objections can also only be made where they relate to a requirement for a development contribution that was triggered by a resource consent, building consent, or service connection authorisation application made after enactment of the Amendment Act.

· Territorial authorities should have already given consideration to what resources may be required to provide administration and secretarial support services for the development contributions objections process and to the development contributions commissioners. Territorial authorities may wish to consider putting in place similar arrangements to those used for RMA commissioners, with particular consideration being given to:

· whether committee administrators could play a role (and if so, what role);

· potential venues in their district that may be suitable for hearings;

· selection and financing arrangements with regard to the objections process (including commissioner contracts, receipt of invoices from commissioners and arrangements for recovering costs from objectors); and

· arrangements to ensure the availability of key staff who may be called on to support or provide evidence during an objection hearing. 

· Territorial authorities may wish to undertake full reviews of their development contributions policies to ensure that development contributions commissioners will interpret those policies the way the territorial authority intended.

· Territorial authorities will need to be aware of the location of the register of development contributions commissioners. Appointments will be announced in the Government Gazette.  The register will also be available on the Department of Internal Affairs website (www.dia.govt.nz) Better Local Government pages.
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Notice of assessed amount of development contribution or other formal advice (s.199C)





Notice of decision on a request for a reconsideration is given (s.199C)





Person lodges objection with the territorial authority, citing grounds, reasons and relief sought (cl.1, Sch.13A)





Territorial authority selects development contributions commissioners (cl.2, Sch.13A)





Development contributions commissioners set date for exchange of evidence (cl.3, Sch.13A)





Territorial authority and objector exchange briefs of evidence with copies served on commissioners (cl.3, Sch.13A)





Commissioners determine whether a hearing is required


(cl.4, Sch.13A)





Commissioners fix date, time and place of hearing (cl. 5, Sch.13A)





Commissioners may direct exchange of replies to evidence within a timeframe set by the commissioners (cl.6, Sch.13A) 





Hearing


according to a procedure determined by  the commissioners (cl.7, Sch.13A)





Territorial authority and objector exchange replies to briefs of evidence, serving copies on the commissioners 





Commissioners deliberate and make decisions (s.199IA and cl.8, Sch.13A)





Decisions served on Territorial authority, objector and the Secretary for Local Government (cl.9, Sch.13A))





or





No hearing (decision on papers)





Hearing





at least 10WD





within 15WD





timeframe set by the commissioners





within


15WD





Note:


 WD= Working day
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