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DAY 2 INQUIRY RESUMES ON 8 AUGUST 2017 AT 9.00 AM 
Justice stevens:

Good morning counsel, good morning to members of the panel and Mr Gedye.  

Mr Gedye:

The topic for the first panel to be today is a water regulator and whether there is a case for a new water regulator.  Before we start I’d like to delineate the discussion because it's important to keep focused on the matters which the Inquiry wants to hear about.  The Inquiry’s concerned with drinking water safety and price regulations outside the scope of the Inquiry so although there's a lot that could be said about price regulation via a regulator, that is outside the scope of this discussion, could be mentioned incidentally but otherwise we’re not addressing the price regulation.  In relation to the DWA side of things the DWA system is going to be the next topic for debate so we don’t want to cover all aspects of the DWAs in this debate, however, the discussion should cover the supervision of and accountability to a regulator for the DWAs.  So that aspect of DWAs fits into this topic.  Essentially the topic that we’re asking you to address is the idea of a new water regulator which would have within its jurisdiction laboratories, samplers, DWAs, water suppliers, water carriers and any other key components of the delivery of drinking water.  Can I start by asking what you see as the role of a regulator and the importance of a regulator in the delivery of safe drinking water, Dr Fricker?

Dr Fricker:

Well I would say the initial role of a regulator is to produce standards and best practices to which water operators should adhere and most importantly to enforce procedures to ensure that those standards are met.  And when you look at data internationally you see that where there are regulators with enforcement capabilities and where they actually use those enforcement capabilities then compliance with the regulations is generally higher than in other countries where there is not a regulator of that type.  

Mr Gedye:

Just before we move on from you could you speak briefly about the experience in the UK and the question of regulation there, particularly with regard to the DWIs?

Dr Fricker:

So the DWI is the drinking water quality regulator, it's been in existence for a number of years now.  It's part of the Department of Environment, Food and Rural Affairs and within the DWI the structure is a chief inspector and then a number of principal inspectors below that position and then inspectors below that.  Virtually everybody employed by the DWI is an ex-water company person and they are, have a great deal of expertise in that area.  They have responsibility for water quality in England and Wales both public and private supplies and they have, they perform regular audits which are often several days in length for each utility.  They provide advice but they also will use their statutory powers to ensure that water companies adhere to the standards and when they don’t they prosecute and that’s a regular occurrence in the UK, that where there has been negligence the drinking water inspector will prosecute and it's used – the most common prosecution is supplying water that’s unfit for human consumption.

Mr Gedye:

And in your observation does that form of regulation work well and is it beneficial?

Dr Fricker:

I think it's certainly beneficial, in my view, and the water companies all have a principal inspector assigned to them.  They're in regular contact with them and the inspectorate has a number of experts on specific aspects of water quality whether that be forms of treatment, as an (inaudible 09:07:10) UV, filtration, coagulation et cetera and any of the water companies can seek advice from the inspectorate for those kinds of issues and that, I think that system works really well, it's very clear then to water utilities what they should be doing and to what standard they should be supplying the water and yet in my view it works very well and if you look at compliance levels with the standards the UK or England and Wales compliance levels are among the best in the world.  

Mr Gedye:

Dr Deere what do you see as the role and importance of regulation and water supply, drinking water supply?

Dr Deere:

I think I’ll just support what Dr Fricker said and add a couple more points.  One is that there needs to be some sense of independence and so there’ll be directly or indirectly and I'm of Government and ideally they won't be seen as one party’s regulator they’ll be seen and we have to have cross party support or be above politics otherwise whenever they're put in place will get dismantled by the next party and so that would be – the ideal is to try and make it above politics which is very difficult but that would be the ideal regulator and they need to have public safety, public health as a goal and not feel compromised by the need to also placate other interests and there can be often other competing interests financial and other, competing interests that can compete with water safety and that can undermine their role if they aren't clearly focused on just water safety.  That is two things I’d add to what Dr says.

Justice Stevens: 

Just John on that, you’re familiar with the UK model?

Dr Deere:

Yes.

Justice Stevens: 

And in terms of ensuring independence that you’ve referred to is, they sit within a Government department presumably for administrative purposes, house them and provide relevant support but their powers are independent?

Dr Deere:

They seem to be given some degree of independence, they don’t feel the need to cowtail to a particular political flavour of a particular month.  I think that’s an important benefit to the better regulators that I have seen are deliberately given that independent role in the public interest.

Mr Gedye:

Dr Rabbitts?
MR RABBITTS:
Good morning.  I don’t think I can add a lot to what Doctors Deere and Fricker have said.  The independence is very very important.  I think that we remove that sort of political influence that potentially could be negative and also the ability to focus solely on water quality is key, yeah.

MR GEDYE:
Dr Nokes?

DR NOKES:
Yes, I don’t think I can add a great deal.  I think I would probably just emphasise a point that Dr Fricker made in terms of the regulator needing to contain clearly experts and for those experts to be able to provide guidance and advice to the water industry in terms of producing water.  I suppose that itself, given that the regulator is also likely to prosecute, there needs to be some kind of avoidance of conflict of interest in both those two parts of their role.

MR GEDYE:
Mr Graham?

MR GRAHAM:
The role of a drink water regulator is to assess the quality of drinking water.  So they don’t regulate a drinking water as a drinking water supplier as such.  They regulate for drinking water quality and I think that’s a pretty important distinction that others have made.  The delivery of a safe drinking water supply is the responsibility of the water supplier and it’s not the responsibility of a regulator to make sure that the – it's not – we need to make sure we don’t confuse the role of the water supplier with the role of the regulator.  So what the regulator does is they assess whether or not the water supplier is meeting the quality standards that have been set.  They need to assess that compliance in a whole range of areas and they need to, where necessary, bring to account those who are not meeting those Standards.

MR WILSON:
So, Mr Graham, do I understand you saying that the presence of a regulator should in no way diminish the resources and efforts that a water supplier should have in terms of its own internal quality assurance?

MR GRAHAM:
Absolutely.  Absolutely and we need to be very careful about confusing the role of the water supplier with ensuring that safe water is supplied and not consider that it is the role of the regulator to ensure that safe water is supplied.  You know, there's a kind of a difference there.  So the responsibility of the regulator is to determine whether that is the case and if it's not the case, to bring action to ensure that changes are made.  They need to be able to do that in a way that they are unencumbered by other tasks.  So they need to have a very clear focus around what they're doing because ultimately they're serving the public and they're serving the public interest and they're working for public health.  The only thing that I have a lack of comfort about, and I think a water regulator needs to be very careful about, is providing advice and the reason is that if you're a regulator, and you provide advice, presumably you take on some level of liability and if you're also in a position of prosecuting a water supplier, you could have a situation where you’ve provided advice to a water supplier, they’ve done what you’ve said, it hasn’t worked and then you are required to prosecute them when they’ve acted on your advice.  So it's an area that a water regulator needs to be very very careful about and I've advised Drinking Water Assessors in the past that they need to be clear when they're working with a water supplier that they consider they are giving assistance to a water supplier rather than advice.

JUSTICE STEVENS:
The roles, however, Mr Graham, would be clear in any legislation establishing the regulator.

MR GRAHAM:
They would need to be.

JUSTICE STEVENS:
And you are not putting that forward as a show-stopper are you?

MR GRAHAM:
Absolutely not.

JUSTICE STEVENS:
No.  So it's just a caution?

MR GRAHAM:
Yes.

JUSTICE STEVENS:
And really it is another way of saying the regulator needs to be independent?

MR GRAHAM:
It is, absolutely it is, and in any of this, we need to be very very clear in any changes that might or might not be made.  We need to be very clear in what the roles are and how those roles play out.  With regulation, if you have a blurring of roles, it becomes very very difficult.

JUSTICE STEVENS:
Thank you.  Yes, Mr Gedye?

MR GEDYE: 

Any comments by any other members of the panel on what Mr Graham said?

DR FRICKER:

Yes, I’d like to add something to that.  I disagree actually about the role of the regulator.  It is not just to monitor whether a water supplier meets Drinking Water Standards, it’s to monitor whether that water supplier is using best practice to prevent breaches of the standards.  So the role of the regulator is to say, “Well, are you running these water treatment plants or reticulation systems properly to help prevent issues,” and that is really the role that the Drinking Water Inspectorate in the UK has.  It will go and look at procedures, it will look at Water Safety Plans and it will identify flaws in those and require that they are corrected.  So it is not just about looking whether you had one, six, 10 transgressions last year, it is about preventing transgressions in the future and protecting public health that way.  The role of the regulator is not just to beat the water supplier when they don’t meet the Standards, it's to help them try and meet those Standards by using the world’s best practice in the way they operate the system.

MR WILSON:

Dr Fricker you said a few moments ago that UK had the, what, the best compliance in the world.  You said that New Plymouth – ah, New Zealand’s compliance record was, I think the word you used was “poor,” can you give us a comparison between the two?

DR FRICKER:

Ten times more transgressions in New Zealand to – so it's about 10% percentage-wise, so if it's – I forget the exact numbers, but it will be something like .02% transgressions in the UK and .2 in New Zealand, it's an order of magnitude difference. 

MR WILSON:

And in a population base effectively it is 100% in the UK and about 80% in New Zealand?

DR FRICKER:

Mhm, yes.

JUSTICE STEVENS:

Do you regard that, those, as troubling figures?

DR FRICKER:

Yes, I do because it's a clear indication that the microbiological quality of water supplied in New Zealand is a lot worse than the microbiological quality supplied in the UK and in other European countries as well.  I mean, I'm more familiar with the UK, but if you look at Scandinavia, for example, Finland has in particular wonderful compliance with standards, but yeah, I think the quality in New Zealand it has improved marginally but from a pretty low baseline anyway, so I think there definitely needs to be – that needs to be addressed because microbiological quality of drinking water is not hard to achieve if the right processes are put in place. 

JUSTICE STEVENS:

I just wanted to be clear that you’re not talking about gold-plating?

DR FRICKER:

I’m certainly not talking about gold-plating.  I feel that in New Zealand the water quality in terms of what is supplied to the customer could be improved dramatically with relatively simple improvements in processes. 

MR WILSON:

And Dr Deere, yesterday you said that although it wasn’t a role of the regulator, one of the useful outcomes of having a regulator was that it was very useful in assisting getting access to the necessary resources, particularly financial resources?

DR DEERE:

I think it is, but I take Mr Graham’s point so in this example the – the examples that often come up, the champion of water quality, whatever level they may be at, may be struggling to get support for some investment that they’d like to see or some improvement they’d like to see, if they can find a way for the regulator to recommend something or require something it becomes very easy for them to do that.  I do take Mr Graham’s point that regulators need to be careful not to be giving direct advice or direct requirements, so it can put them in a difficult position, but certainly in general the regulation is actually welcomed by water suppliers because it gives them that backstop and avoids the complacency that otherwise can creep in and the cost-cutting that can creep in, so although they can find it an impost to have regulators and inspectors running around their treatment plants, on balance I think you will get very strong support, the people actually on balance think it is a good thing.

JUSTICE STEVENS:

And especially in a political environment because if managers of a water supplier are putting up proposals to their elected officials it could be very important to indicate that this – these steps we are recommending have been either directed, mandated or required by the relevant regulator. 

DR DEERE:

Correct, I think it is fair to say that where there is a – what seems to be a clear regulatory need for something, there is little opposition to funding it and doing it and the debate goes away.  When it is just an officer’s opinion, there are thousands of pet projects that get put up and no one really knows which ones are important and non-expert decision-makers simply aren’t able to discriminate between them, but if there is a regulatory requirement then it is clear-cut and there is no problem. 

JUSTICE STEVENS:

It means that this is really a very good means of taking the politics out of public health and safe drinking water.

DR DEERE:

Correct, exactly what it does and usually the regulator is far enough away politically from the entity supplying the water that the regulator doesn’t feel that political pressure that the water supplier can sometimes feel and then it becomes a non-debate item.

JUSTICE STEVENS:

Thank you.  Mr Gedye.

MR GEDYE: 

I’d like to take the debate now to looking at some particular aspects of deficiencies in the present system and whether a regulator would address those.  Firstly, the question of resources within the Ministry of health.  A number of submittors have asserted that Ministry of Health has seriously inadequate resources.  I would like put to you for comment as an example the PSA submission, I’ll just read the essential bits and then I will ask you each to comment on it.

JUSTICE STEVENS:

Page reference for where that comes from?

MR GEDYE: 

This is page 4 of the PSA –

JUSTICE STEVENS:

Thank you, just for the record. 

MR GEDYE: 

- submission, “Ministry of Health national oversight and coordination was initially good when there was a strong leadership group with hands-on technical skill.  This group was significantly reduced soon after the 2007 amendments and the effective leadership and oversight by the MoH has also reduced,” and the PSA then expanded that, “The group at that time was led by Dr Michael Taylor who was very well known in the drinking water field nationally and internationally, also Jim Graham who was a senior advisor and drinking water assistance programme leader, Nick Hewatt, senior advisor, Alan Freshwater, senior advisor and at least two administration staff at one time or another Carmelio Patania and Renee Rewiti.  Once Dr Michael Taylor retired, the group was progressively downsized to what is now around two people.  One of the consequences of the downsizing is a failure to revise and reissue key documents in a timely manner,” and it gives some examples of various Guides in the Ministry of Health.   Can I ask the panel members, we will start with you, Mr Graham, this time.  Well, I would add one other thing.  The Ministry of Health has said that it has 3.5 full-time equivalent staff dealing with drinking water.  Can I ask you to give your view on whether the current Ministry of Health is adequate and whether you think a dedicated regulator would address any issue with that?

MR GRAHAM:

You have taken me back to the good old days, I have to say. 

JUSTICE STEVENS:

You have to avoid conflicts, of course.

MR GRAHAM:

Yes.

MR GEDYE: 

It went downhill after you left.  

MR GRAHAM:

No, I wouldn't say that, I would definitely not say that.  I think that it is fair to say that prior to the retirement of Dr Michael Taylor, drinking water had a huge focus.  There was a lot to do and it was a 15 year programme and there was a lot to do and in a sense the passing of the Health (Drinking Water) Amendment Act was in 2007 was kind of like the final piece of what needed to be done.  The other thing that I would say is that the Ministry of Health is not really the regulator.  The Ministry of Health doesn’t have powers to regulate under the Health Drinking Water Amendment Act.  Those powers rest with a designated officer and the Medical Officer of Health.  So the Ministry of Health can't issue a compliance order as I understand the legislation and so the regulator is actually the District Health Board and the Ministry of Health’s job is to support the District Health Board and to contract them to provide that service.  Is the current level of service resourcing and administering adequate?  I suspect it's not.  It's certainly not what it was but I think you need to look at the reasons for that and, you know, I'll come to the defence of the Ministry of Health here.  There's a whole lot of things occurred and I might get to talk about them a little bit later but in 2008, when Dr Michael Taylor retired, there was a change of Government and there were pretty savage funding cuts within the Ministry of Health and it was not realistic for the Ministry of Health to maintain the level of expertise that it had carried up to that point.

MR GEDYE:
Although, I don’t want to stop you, Mr Graham, but the reasons for it probably don’t matter.  The simple fact is where we are today, is there enough resource or not and no one is being critical of existing staff or the reasons why we are where we are.  Do you think that there should be more resource within the Ministry today?

MR GRAHAM:
Yes, I think that undeniably the answer to that is yes.  If we want the kind of regulatory service that we're talking about, the current Ministry of Health, and I'm sorry to digress like this but they have a lot of other functions as well.  That group of the Ministry of Health has a whole lot of other functions.  So –

JUSTICE STEVENS:
That is just another way of saying they lack resource.

MR GRAHAM:
Yes.
JUSTICE STEVENS:
They are spread too thin?

MR GRAHAM:
They are spread too thin.  They do lack resources.  There's no doubt about it and –

MR GEDYE:
But aren't you also making another point that there's a benefit in having a regulator that’s focused and dedicated on one thing?

MR GRAHAM:
It would make a big difference if the regulator had a sole purpose and had as its core function that one task but the answer to your question is, do I think that the Ministry of Health lacks the resources, my answer is simply the regulation of drinking water would be a lot better if they had more resources.

MR GEDYE:
If a regulator had more resources?

MR GRAHAM:
If a regulator had more resources.  I guess the point I'm trying to make here is that, and I know it's not the question but I'm uncomfortable with blame being placed at the foot of the Ministry of Health.

JUSTICE STEVENS:
It is not the purpose.  The purpose of dealing with the topic is to look at whether or not a regulator with adequate resource can do the job more effectively than it is currently being done.  You do not have to apologise.  Just answer the question.

MR GRAHAM:
Okay.  Sure.  More resources would be a great thing.

MR GEDYE:
All right.  Dr Nokes?

DR NOKES:
In brief, my experience with the Ministry is that the team that looks after drinking water is stretched and therefore they are short of resources.

MR GEDYE:
And would you support the idea that a regulator that had only one matter, namely drinking water, to look after, is likely to produce more expertise, more resource and to produce a better output in regulation?

DR NOKES:
It could do.  I mean I suppose if the responsibilities of the team in the Ministry were to be reduced to simply drinking water, then their situation might be better.  Yes, I suppose it would.

MR GEDYE:
Mr Rabbitts?

MR RABBITTS:
I don’t think the Ministry of Health is necessarily the right organisation to regulate as we've sort of already addressed and so whether they have more resources or not is kind of a bit moot.  I think the regulator, whatever that looks like, needs significant resources but the Ministry of Health, it's really where I suppose the function of the Ministry of Health then would to be provide the funding for the regulator maybe.

MR GEDYE:
Most regulators sit within some Ministry, for example the Civil Aviation Authority sits notionally within the Ministry of Transport but is separate and independent.  Is that the sort of structure you would support?

Dr Rabbitts:

Yeah definitely completely separate and independent and yes if it has to sit under a Ministry the Ministry of Health is a Ministry it could sit under.  But I wouldn't necessarily pick the Ministry of Health as the, you know, that would need to be looked at and what the best vehicle for regulation is.

Mr Gedye:

Dr Deere?

Dr Deere:

I don’t deal directly with the Ministry of Health, when Dr Michael Taylor was head of the Ministry as your summary stated he was indeed a world renowned expert and many of his colleagues that you mentioned are still world renown experts in water quality and so we did deal a lot with the Ministry of Health at that time.  They were working closely with the Australian health authorities and Canadian and other and WHO developing guidelines and standards for water.  They certainly haven't got that kind of capacity now, whether that’s adequate is something I can't answer from on-ground experience in New Zealand.  The challenge for the health ministries is that they have a huge number of stretched areas to manage, hospital waiting lists being the most visible obvious example.  But it's difficult for water to compete and all the preventive health functions of a health authority to compete with the reactive curative functions that respond to problems and so I agree with the comments that where it works well the water regulatory function, whether it's in the Ministry of Health or somewhere else, is somewhat isolated and protected from having its funding and staff pulled into other areas of health which are more reactionary and seem more urgent but may not actually be more important in the long-term.

Mr Gedye:

Dr Fricker?

Dr Fricker:

Well I feel that the regulator needs to be a single purpose entity as well so it needs to be focused solely on drinking water quality, not involved in cost exercises or environmental but solely concerned with drinking water quality and that is a model that seems to work well in other countries where, for example, drinking water inspectorate in England and Wales that entity sits within a Government department but is wholly independent, the same situation in Scotland, the same situation in Ireland.  So I think that’s the way forward for New Zealand is to have a single purpose entity regulator.

Mr Gedye:

And presumably you would agree that it's important that the regulator be adequately funded and staffed and expertised?

Dr Fricker:

Absolutely, well irrespective of the population 3.5 FTEs cannot provide adequate expertise.  

Mr Gedye:

I'd like to turn to a different aspect of regulation which is enforcement and I think this raises the point Mr Graham made that when we look at the MoH and a regulator we’re not really comparing an apple with an apple because under the New Zealand system various aspects of regulation are fragmented, for example, enforcement is placed in the hands of partly the DWAs but health protection officers and medical officers of health who are DHB employees.  But just on the question of enforcement and whether a regulator would improve things there were also a large number of submissions made to the Inquiry that enforcement as it's currently pursued was deficient.  One example would be the Water New Zealand submission that, well I just add this that the key criticism is that there is a softly, softly approach and that that is required by the Ministry of Health to those officers carrying out compliance.  So Water New Zealand says, “MoH’s softly, softly compliance approach has not been effective.  It has compromised the ability for DWAs to be effective, it's contributed to inconsistency around the country’s no guidance on what softly, softly meant, role of designated officers unclear and ineffective, they have no training or understanding of water issues.”  Mr Gooden, DWA says, “MoH has failed to produce a national enforcement strategy, softly, softly is reiterated verbally but the approach was influenced by the political climate at the time of the 1007 amendments.  Could reasonably expect that approach to move on.  Lack of enforcement has led to supplier complacency.”  There's a lot of submissions to that effect and what I want to ask the panel, starting with you Dr Fricker, is do you have any comment on the current enforcement situation and what do you think a regulator would achieve in that regard?

DR FRICKER:
I guess the first thing I would say is that I don’t believe there's ever been enforcement action taken in New Zealand.

MR GEDYE:
That’s correct.

DR FRICKER:
So clearly with the level of transgressions and the burden of communicable disease associated with drinking water in New Zealand, then that approach is not working.  I think, you know, to have a softly softly approach is just not the way to go.  That’s like saying, well, we've have a speed limit but if you exceed it, it doesn’t matter.  There needs to be a firmer policy on ensuring that water suppliers take their role responsibly and produce water of the quality that’s required by the Standards.  So I think again a single purpose water regulator that takes their enforcement powers seriously would significantly improve the situation in New Zealand.

MR GEDYE:
Dr Deere?

DR DEERE:
Just to refer to my earlier point, if the regulator is seen to be firmer, and prepared to escalate actions, it does make the job of those wanting to do the right thing easier because they can demonstrate they are avoiding penalties.  If it's too softly softly, they are seen to be jumping at shadows and overreacting.  So I think although a firmer approach will upset people, in the long run it's in the interests of the community to have a firm regulator.

MR GEDYE:
Thank you.  Mr Rabbitts?

MR RABBITTS:
I mean we effectively have, I'm being a bit harsh, but we have no enforcement here at all and I think that there is no impetus therefore to make any changes and I've seen letters that have been clearly influenced by, I guess, political or financial things.  There was one letter I saw, and I won't mention the Council, but it was from the drinking water assessor at the Council that says, “You haven't complied with the protozoa requirements.  You haven't complied with the bacteriological compliance but you’ve taken all practicable steps under the Act.”  Now, that’s clearly a bad place to be because there's no driver there for that Council then to do anything, as Dr Deere said, and everybody thinks it's okay but the water quality doesn’t meet the, you know, is not safe to drink.

JUSTICE STEVENS:
It might also be a wrong legal opinion contained within the letter.

MR RABBITTS:
Sorry, a?

JUSTICE STEVENS:
A wrong legal opinion about the practicable steps.

MR RABBITTS:
I don’t think practicable steps has ever been challenged or will be challenged.  I think it's very difficult for somebody with a health protection background to make a financial assessment of a Council and say yes, you’ve taken all, and I know we're not talking about the financial regulation but it's very difficult for them to make that assessment and they're being told by counsellors and politicians that no, we can't afford it this year.  So whilst we're not talking about the – we're only talking about the health aspects of it, I think the financial regulation also needs to be looked at.

MR WILSON:
Mr Rabbitts, the one thing that is reported annually is the annual report on the quality of drinking water that is produced by ESR on behalf of the Ministry of Health.  There is screeds and screeds, pages and pages of non-compliance in that.  How much traction does that have at a political or at a community level?  We were talking yesterday about name and shame.  So how much shame is there associated with the annual drinking water report?

MR RABBITTS:
None.  Nothing.  I've seen nothing in New Zealand that would indicate that anybody is worried by the fact they don’t comply because there's no accountability.  The politicians who are making the decisions to fund or not to fund, there's no link between the Water Safety Plan, I think Mr Graham said it yesterday, and the LTP.  So the politicians are making the decision of what goes into the LTP ultimately and they have no accountability for taking water supply out of that or changing that and to be fair to a lot of Councils, there are a lot of Councils who do, you know, make those decisions and put that money in and some of them are quite small and I think they should be applauded for that but across the board, I think we're in a pretty poor state.

MR GEDYE: 

It will be a debate for another day what the law should be, in other words, whether the discretionary compliance provision should be changed and also the provision that says if you have a Water Safety Plan then you are complying, but assuming that there is a set of requirements which if breached – and that they’re breached, the proposition is should there be effective enforcement action of that, whether compliance order or prosecution or warnings or abatement notices, there is all sorts of measures and I don’t propose that the panel go into the specific measures, the proposition is simply that it be effective.

MR RABBITTS:

Absolutely. 

MR GEDYE: 

Before we go on, Mr Rabbitts –

JUSTICE STEVENS:

I just wanted to get the answer.  What was your answer?

MR RABBITTS:

Yeah, absolutely.  We need effective regulation with effective penalties and that needs to be both organisational and, in my opinion, individual.  

MR GEDYE: 

Yes.

MR RABBITTS:

The other, sorry, the other thing about the way the Health Act is written is, “We will prosecute you if we find you have done something wrong,” whereas the Health and Safety Act says, “You have to show,” if something happens, “You have to show that you took all – every reasonable step you could take,”  so the level of proof or the, not level of proof, the onus of proof is on in different places and I think in a Health and Safety accident we might have two, three, four possible deaths, in a water quality outbreak we could have a lot more and I think the level of proof needs to be at least the level of the  - or the standard of proof needs to be at least at the level of the Health and Safety Act. 

MR GEDYE: 

We will come back to that on Thursday, perhaps.

MR RABBITTS:

Okay, sorry.

MR GEDYE: 

No that, no, not at all, but what you are saying, Mr Rabbitts, am I right, that you think the existence of an effective enforcement regime will itself elevate Standards?

MR RABBITTS:

Yes, yes.   I think it will also it will assist people in working out what actually needs to be done and I think part of it is there is a real ignorance of what we need to do to actually improve, from where we are to where we need to get to.

MR GEDYE: 

Dr Nokes?

DR NOKES:

The more cooperative sort of environment that we have at present as – there are multiple factors that have contributed to it and changing from that is no doubt going to be difficult, but I agree with my colleagues that the present situation is, present approach, clearly isn't providing the results that we want and therefore more stick, I suspect, is required. 

MR WILSON:

Dr Nokes, I understand you have recently done some work on assessing why there is such a high level of non-compliance for the smaller drinking water supplies in New Zealand.  Is that correct and can you give us some themes?

DR NOKES:

Yes, it was work that we did looking at information we could find from the annual survey which is the basis for the annual report that we produce for the Ministry looking back over several years.  Recollection of the details?  Certainly one of the points that I recall was that there was – comes back to the question of chlorination.  We weren't talking about the need for universal chlorination, we were simply making the observation that as far as we could tell from the information that we had, that for chlorination of a reticulated system was more likely to ensure improvements in levels of compliance with the standard, so it was to do with compliance rather than the issue of universal chlorination.  There were other – some of the concerns that we had and we focused down onto the suppliers that were providing over a period of years a continuing history of transgressions occurring in their supplies, that boiled down to a relatively small number.  I think it was in the order of 10 or 13 supplies that we were eventually looking at, so it was drawing conclusions from a relatively small sample it has to be said, but there were problems such as investigation of a transgression which was required by the Standards when it resulted in the water supplier being unable to determine what the cause was, was to almost or rather frequently to decided that the problem related to the sampling, it was either a sampling problem or possibly an incorrect value from the laboratory, rather than continuing to trying to identify what the problem was.  There was also a theme that did turn up in a number of cases of and these were generally groundwater systems that were not chlorinated of E.coli being detected at low concentrations may be only one organism per 100 mil, on an ongoing basis that is if they were low level randomly occurring transgressions.

MR WILSON:
But still polluted?

DR NOKES:
Sorry?

MR WILSON:
But still polluted?

DR NOKES:
Yes.  Well, and that was the issue, trying to sort out what the cause of that was and it's understandable that water suppliers had a problem in trying to identify those causes because they would pick up one sample that was positive for E.coli and they'd have trouble in terms of picking up it again with their follow up samples that were required, so it became difficult for them to make the investigation and one of the, I guess, threads of work that we wanted to continue from that was to try to understand why these occasional results were turning up and was there any way in which we could provide advice to help water suppliers deal with those situations and to react to them in an appropriate way.

MR WILSON:
So during that work, did you work with the suppliers particularly or did you just look at the numbers?

DR NOKES:
We looked at the numbers but when we’d narrowed it down to a particular set of suppliers that we wished to look at, we went back and spoke with the DWAs who had a responsibility for looking after those particular or interacting with those particular water suppliers.  We did not speak with the water suppliers directly in those situations or DWAs.

DR WILSON:
So you would not be able to comment as to whether or not the reason they could not find a cause was that they did not look hard enough?

DR NOKES:
Only in the sense that it was if the drinking water assessors may have expressed that they didn’t look hard enough.  So we did not have direct interaction with the water suppliers.  It was indirect information.

JUSTICE STEVENS:
So you do not know whether the drinking water assessors actually followed up on these concerns that you had raised with them about histories of transgressions over a number of suppliers?

DR NOKES:
No, we don’t know how they reacted after that because essentially we were asking them to comment on historical situations that were already passed.  The report we produced that was provided to the Ministry, I think had the water suppliers anonymised so apart from the fact that we would have spoken with the drinking water assessors about the situation, that may have alerted them to the fact they needed to look more closely.  I should say that for the water suppliers that we looked at, there were quite a large number in one particular region and the drinking water assessors in that area were generally working fairly well with water suppliers to try to identify problems.

MR GEDYE:
Thank you.  Mr Graham?

MR GRAHAM:
In 2009, when the softly softly was made to drinking water assessors, that was the right call.  There was no doubt about that and that was the right approach.  The political environment at the time was such that if drinking water assessors took a hard line with water suppliers, many of the gains that had been made may have been at risk.  So whether that same approach is the correct approach in 2017 is another question and I suspect that, well, my feeling is that clearly it's not and more active and more hard line approach, if you like, from drinking water assessors would be appropriate to achieve the progress we've made.  What I would say is that there's a whole bunch of reasons why that hasn’t happened and why it's very difficult for that to happen and, you know, that's probably not the answer you're seeking and I have an opinion on what those reasons are and I'll be happy to express them if it's your wish to have that expressed.

MR GEDYE:
I think the real question, Mr Graham, is, do you think an independent new water regulator would make it easier to have an effective enforcement policy?

MR GRAHAM:
Well, I would expect that it would because a single purpose regulator would be unencumbered by the things that prevent a regulation being taken in in the form of compliance orders and prosecutions and the like and so a single purpose regulator needs to have a high level of technical competence.  It needs to have a high level of understanding of the law but more than that, it needs to have a high level of confidence in its own ability.  So the head of an organisation like that needs to be able to walk into the office of the chief executive or your principal drinking water assessors, the office of a chief executive or a mayor and say, “Listen, listen, these things need to be sorted out by next Wednesday.  If they aren't, I will be issuing in a compliance order.”  Now, that’s a very difficult thing for a drinking water assessor who's working one day a week on drinking water matters and has a whole lot of other pressing things going on, who works for a District Health Board that has its core function in the provision of health service and is not a regulator in that sense, it's just not possible to do that.  So the answer is yes, a single purpose regulator would have the technical capacity, it would have, presumably, the legal capacity and the confidence and the ability and the experience to do that.

MR GEDYE:
Thank you.  The next aspect of a regulator that I want to put to the Panel is leadership, whether you think that a regulator should have as a large part of its function leadership and leadership could involve any number of things but I would list for example keeping abreast of research and new developments, having technical expertise, having field officers, proposing and pursuing changes, issuing a magazine, running courses, producing videos, and so education and training, and just general expertise, support and leadership in the industry.  And I certainly want to acknowledge that the Ministry of Health does do a number of those things at the moment but we've spoken about its very limited resources and I don’t think it's useful to focus on the current situation but rather what might be possible under a regulator in terms of leadership.  Mr Graham, your thoughts on leadership?

MR GRAHAM:
Absolutely.  A drinking water regulator should be all of those things that you’ve said.  It should be abreast of international practice.  It should have links to other regulators in other countries.  It should be attending international conferences.  It should have an internal professional development and training programme.  It should be managing its resources and looking at what the needs of the future will be, all of those things absolutely and it should be providing leadership across the industry in association with other industry leaders like an organisation, for example, Water New Zealand or the Water Industry Operators Group and large water suppliers.  So while they're a regulator, they should be working in concert with those other organisations but taking a central leadership role, absolutely.

MR GEDYE:
On aspect of this I'd just like to put to you and the others also is that the Inquiry has had some evidence and submissions that frequently when enquiries are made of the Ministry of Health, those enquirers are referred to a DWA.  Do you have any comment on the desirability of that as opposed to a centralised source of advice in a regulator?

MR GRAHAM:
So essentially the Ministry of Health is a policy body.  It's not an operational body and therein lies a lot of the problem and so the operational aspects are deferred to a drinking water assessor and a DHB.  It's very hard to provide leadership in an environment where the central player contracts services to another organisation.  So if you look back, the Ministry of Health came from the Department of Health, which was a central organisation and an operational organisation and a regulator and the reforms of the fourth Labour Government in the late 80s changed that circumstance.  So the lack of leadership, and there's enormous leadership vacuum in this area of drinking water regulation.
JUSTICE STEVENS:
Now?

MR GRAHAM:
Now?

JUSTICE STEVENS:
Yes, now. 
MR GRAHAM:
Yes, there is.  Now there is an enormous vacuum of leadership but it's a historic consequence of changes that were made in the past and there's never been a possibility of rectifying that and it's not something the Ministry of Health can do.  That’s a political decision.  So yeah, to me it's one of the central problems of regulation at the moment and I don’t blame anyone for that circumstance.  I blame the historical situation but I think that that is one of the key things that needs to be addressed.

MR GEDYE:
Well, I'd hasten to add my observation and that of the Chair.  No one is looking at blame here.  We're looking at improvement and how to make things a lot better.  Dr Nokes, leadership?

DR NOKES:
Yes, I fully agree with the list of suggestions that you made and in particular them leading to not only internal training, I can't remember whether your list included external education, but that is certainly an important aspect, I would say, in terms of education of the water industry and people involved in it, to help them appreciate risks associated with contamination of water supplies et cetera given a good understanding of microbiology but to a certain extent, education of the public may be some opportunity to provide broader education so that people have a better understanding of water supplies and drinking water rather than it being out of sight out of mind as it pretty much is at present.  With regards to the referral back to the drinking water assessors, I agree with Mr Graham that it depends on the nature of the information that’s being requested as to whether it's appropriate to go back to the DWAs.

MR GEDYE:
All right.  Thank you.  Mr Rabbitts?

MR RABBITTS:
Yeah, I think possibly it's semantics.  I think, my view is that the regulator should set the levels of training but whether it actually carries out the training itself or whether that is done by another party, I don’t know.  I'm sort of, I think as a regulator, you're not necessarily best set up for training.  So possibly the levels of training, how and what training looks like might be set by the regulator but then the training is carried out by organisations that specialise in that sort of thing.  In terms of the leadership in terms of technical knowledge and things like that, I've been in that situation where I've rung up the Ministry of Health saying could I have an interpretation of the Drinking Water Standards, been referred to drinking water assessor and they haven't really known what I was asking about because it was an engineering question not a health question.  So they're in a position where they can't help and therefore there isn't the expertise there that we need to help interpret sometimes and actually the best way of getting an interpretation is to ring up my peers and we all decide what we think the regulation means and carry on from there, which isn't a very good way to proceed.

JUSTICE STEVENS ADDRESSES MR RABBITTS:
Q. So is that another way of saying that there is not really a holistic approach to meaning of the Standards and just how matters should proceed where there are problems?

A. I think that’s correct.  I think the regulation has been from the Ministry of Health and has looked at health but it doesn’t allow for the fact that we need microbiologists, we need engineers, we need SCADA programmers, we need, you know, and there's all different aspects that would come into that regulation and we're very limited on the support we can get from the drinking water assessors and I think it's not fair for us to be asking them.  You know, that’s not where they're from.  So I think more regulating.

Q. But if we are looking to the future and changes or additions to current approach, you would say a regulator should have all relevant expertise?

A. Absolutely, yes.

Q. Including health?

A. Yes.

Q. Including microbiology?

A. Yeah.

Q. Including engineering?

A. Yes.

Q. Including knowledge of training and across the whole field?

A. Yes, absolutely.

Q. So it's an upskilling in expertise?

A. Definitely.

Mr Wilson:

And a point I think that you made Mr Rabbitts is that engineering is more than just about pipes and bores and pumps, it includes scale of technicians, instrument, particularly around instrumentation and the aggregation of instrumentation data and assessment, I mean understanding compliance on turbidity from a filter that’s producing a turbidity result once ever second and you’ve got a dozen filters in a treatment plan you end up with huge data sets and yet you’re looking for a turbidity spike over a very short period.  So that’s not something that you would let a conventional civil engineer loose on, for instance.

Dr Rabbitts:

I couldn’t possibly comment on conventional civil engineers Mr Wilson.

Mr wilson:

But you take my point it's not just a narrow branch of engineering by any means?

Dr Rabbitts:

No.

Mr wilson:

There's a whole technical range of skills required in that space?
DR RABBITTS:
Absolutely from process engineers, civil engineers, mechanical, the whole range of engineering skills you could put on that spectrum and there are some people who will cover more than one area and that’s fine.  

Mr Gedye:

Dr Deere what about leadership?

Dr Deere:

Nothing to add other than you’ll be interested to note in the Australian water industry the water utilities go out of their way to try and engage and bring in the health and regulatory sector because they need and want that leadership.  A further thing to note is that New Zealand also has a role to show health leadership in its region beyond just New Zealand and the islands and so on and so in the past Chris Nokes and others and others in ESR and Ministry of Health and Jim Graham have been heavily utilised by the Western Pacific Regional office of WHO to show real leadership in water safety management so I think that regulator ideally would also have a function and some capacity to provide that support for the region as well.

Mr Gedye:

Dr Fricker is leadership important?

Dr Fricker:

Absolutely, and the regulator might, for example, provide information letters to water suppliers about changes in best practice and things that water suppliers might want to consider.  I don’t think they should be involved in education, I think more setting the standards of what is required in regard to education so what perhaps operators, the level at which operators need to be trained to and those kinds of things but certainly not in terms of producing courses and such like, I don’t think that is the role of the regulator, that’s something that should be handled elsewhere.

Mr Gedye:

I want to touch on the DWAs, only in terms of who they're employed by and who supervises them and controls them or to whom they report.  Currently they are employed by the DHBs but they report both to the DHB and the Director-General and there has been correspondence between the Hawke's Bay DHB and the Ministry of Health about clarifying the roles and responsibilities.  The matter I want to put to you for comment is would it be simpler and clearer and better for single regulator to employ the DWAs and to supervise and have oversight of them, Dr Fricker?

Dr Fricker:

Yes.

Mr Gedye:

Dr Deere?

Dr Deere:

Yes I would agree, yes.
Mr Gedye:

Dr Rabbitts?

Dr Rabbitts:

Yes it definitely would, I don’t think that means that we have to break the link between the DWAs, in terms of the relationships between the DWAs and the health, the DHBs where obviously there is a link between drinking water and health as we are all aware and I think that because they're sitting in a different organisation doesn’t mean we have to break those links.

Mr Gedye:

Dr Nokes?

Dr Nokes:

Yes I don’t know how you, yeah I agree that that link is important and certainly reducing the potential for confusion because of the present situation is necessary and important as well.

Mr Gedye:

But would you accept Dr Nokes that you could maintain effective links without necessarily sitting in the same building?

Dr Nokes:

Yes, whether it's from the Ministry of Health or a separate water supply entity that’s going to be a requirement, I mean there are regions throughout the country, you can't have everybody located at the same base there is going to need to be stretch out to various regions so yes.

MR GEDYE:
Mr Graham?

MR GRAHAM:
Yes, it's confusing having two masters and having a single entity means that relationship management is actually easier and it's clearer, so the answer is very simple.

MR GEDYE:
And one other aspect of the DWA regime, would you favour removing the current complicated and somewhat messy enforcement regime where health protection officers and medical officers of health in fact have the power to take various steps?  Would you favour having enforcement steps sitting with one person, probably the DWA?

MR GRAHAM:
I would favour that and the reason is simply this.  If you want to take a prosecution, you’ve got to be 100% convinced of the technical merits of the situation and the legal merits and under the current situation, then you’ve got to go and convince somebody who has very little understanding of drinking water supply of the merits of your argument so that they can take a prosecution.  It was well-intentioned at the time but it's an illogical approach.  All the powers should sit with the drinking water assessor.

MR GEDYE:
Any other Panel members want to comment on the power to take enforcement action and where it should sit, whether there's currently a problem with that; or do you agree with Mr Graham?

MR RABBITTS:
I pretty much agree with Mr Graham I think but I think –

MR GEDYE:
Sorry, just say your name.

MR RABBITTS:
Sorry, Ian Rabbitts.  The only thing I think I'd add is that it doesn’t need to – whilst it should be any one of those people should be able to take the prosecution, so if it sits with the drinking water assessor or his boss or his bosses boss or it doesn’t matter.  It could be any one of those people, not a combination of.  So it can be the drinking water assessor or it could be, you know, the leader of the regulator, whoever that might be. 

MR GEDYE:
All right.  Can I talk to you about laboratories and whether you see an advantage in a water regulator having sole responsibility for the recognition or licensing of laboratories and supervision of laboratories?  Can I put this issue to you in this way?  Hastings District Council wrote to the Ministry of Health recently in July raising with the Ministry of Health a serious error that had been made by a laboratory which HDC had used and pointing out that District Councils rely on the recognition of laboratories as a quality control measure and expressing real concerns about who's responsible for laboratories, how issues and concerns about laboratory performance are managed and so on and all of those concerns were addressed to the Ministry of Health and the Ministry of Health’s reply contained these responses, all of which effectively say, “We merely recognise laboratories and others deal with their performance.”  The reply dated 1st August ’17, which is on the Inquiry website, said, “The statutory duties and powers of the Director General in relation to drinking water laboratories are limited to recognition of drinking water testing laboratories and the maintenance of a register of recognised laboratories.  The DG Health requires and that laboratories are accredited by International Accreditation New Zealand Limited, IANZ.  DG does not monitor or guarantee individual performance of laboratories.  IANZ are responsible for monitoring.  Ministry not statutorily empowered to investigate or respond further.  Ministry has no statutory power to suspend or withdraw the laboratory’s recognition.”  Now, accepting that all of that is the Ministry’s view, do you see a problem in effective responsibility for laboratories in New Zealand, and if you do, what do you think a water regulator would achieve in that regard?  Dr Fricker, at your end?

DR FRICKER:
Well, I guess the model is similar overseas to the model here and the water regulators do usually rely on national accreditation bodies to monitor performance of the laboratories but prior to that happening, they require certain things to be in place.  For example, a laboratory that is performing statutory microbiological testing, in many jurisdictions at least, would be required to have a professionally qualified microbiologist.  That’s not the case in New Zealand so a lot of the smaller laboratories in New Zealand, that’s just not the case but it is a requirement in many jurisdictions.

MR GEDYE:
IANZ has pointed out that its requirement is to accredit and I think we would dispute that it is required to carry out ongoing monitoring to any great extent.  Do you see that as a gap in the New Zealand regime, is that correct?

DR FRICKER:

Absolutely.  Accreditation generally means are you doing what you say you are doing.  Not are you doing things correctly.

MR GEDYE:
Yes.  So you can comment on what a water regulator might achieve in terms of improving accountability of and responsibility for laboratories and I include samplers and fringe services.

DR FRICKER:
Well there should, without doubt, be control over samplers.  I know that subject is going to be addressed in more detail later but what regulators can do as being technical leaders would be to say, for example, with regard to methodologies used in laboratories.  These types of methodologies are no longer appropriate for drinking water.  That’s something that accreditation bodies would never do but regulators could and should do so those are the kinds of things.  There should, without doubt, as I have said be control over samplers because the actual process of sampling is the most important aspect of any analysis.

MR GEDYE:
Dr Deere?  Improvements from a water regulator in the laboratory system?

DR DEERE:
I acknowledge Dr Fricker said that the model in New Zealand is comparable to the model elsewhere where IANZ plays the accreditation role.  However my view is that that model, although it is a common model, is not sufficient so that the IANZ process is necessary but not sufficient.  There needs to be some extra, additional requirements and extra oversight that the Ministry of Health or some other party can provide and the reason is that there is universal lack of confidence and distrust in the results and the first reaction that water authorities generally take when they get a positive E.coli is they say, it must be a lab error, it must be a sampling error.  They are rarely confident in the results and that is a bad situation.  They should be confident that the whole process, from the sample containers, the sampling process, the way the sample is carried and transported.  The way it is handled, the way date is entered, there should be a high level of confidence in that.  The IANZ type process and equivalent processes overseas aren’t rigorous enough to give the level of confidence that is required and so more needs to be done where the regulators or health ministries can come in, is to have some extra requirements and for instance, they may register samplers.  They may provide a competency assessment for samplers.  Other things they can do on top of that and I often get asked to – and I am sure Dr Fricker does too – to investigate debates or questions, disputes between the laboratory and the utilities about what has happened and sometimes I go in and I consider that the contamination event was real but quite often I go in and consider the contamination event was probably a laboratory error somewhere in that process.  So I don’t think it is quite good enough and that was largely on Australian experience but the same system exists in Australia as New Zealand so I think we need to have something extra on top of the IANZ system, that doesn’t undermine or clash with the IANZ system but it is an extra checks and balances.

MR GEDYE:
And so if Hastings District Council wrote to the utopian water regulator we are discussing and said, “We’ve had a very serious and fundamental error in a lab, we have got real concerns about its accreditation or its competency or its registration”, what would a regulator do or what should a regulator do?

Dr Deere:

They could do a root cause analysis and they should put in place a corrected action that then applies nationally to resolve that.  So, for instance, if the sampler simply wasn't adequately trained they should look at how the samplers can be given the required competencies and training and registered.  If it was simply the methods weren't clear enough they should look at improving the methods and so on.  They could then apply that nationally and so over time as problems emerged they would gradually reduce because you would learn the lessons and you would apply the solution nationally and they could share those experiences with their colleagues internationally as well and learn and share those experiences.

Mr Gedye:

Mr Rabbitts?

Mr Rabbitts:

I don’t really have a lot more to add about that.  I think the regulator certainly needs to look, take that extra leg or that extra step over what IANZs is doing in light of what Dr Deere said.  Other than that I haven't really got any other comment.

Mr Gedye:

Thank you Dr Nokes?

Dr Nokes:

I don’t want to pre-empt anything that’s discussed later on.  With regards to the IANZ system just to disagree slightly with Dr Fricker.  That in addition to checking that the laboratory is doing what they say they're doing the IANZ accreditation process which occurs regularly also includes a technical assessor who needs to be checking to make sure that what is being done technically is correct.  I do agree with Dr Fricker, however, that where there is questions of appropriate methods, I mean clearly if IANZ makes an accreditation they're only going to make sure the laboratory is doing things correctly for the methods that they're allowed to do, appropriate for water.  So one function of a regulator should be, as Dr Fricker pointed out, to ensure that appropriate methods are known by water laboratories throughout the country and with regards to the type of problem that was encountered in Hawke's Bay there's only a certain degree to which an accreditation process used by IANZ can stop that sort of problem occurring and it's, the problem arises not because there aren't systems in place, not because the right method’s not being used, it's because perhaps the training of staff is inadequate or the qualifications of staff inadequate and that’s a situation again where a regulator could ensure that a particular level of qualification was required for somebody in charge of the laboratory or staff carrying out that work, points Dr Fricker made as well.

JUSTICE STEVENS:  

Dr Nokes the key though, if there are problems that manifest would be for someone to actually investigate why?

DR NOKES:
I agree.

JUSTICE STEVENS:
I mean that’s the starting point isn't it and to the extent that that’s not happening there's a gaping lacuna in the system?  Is that fair or?

DR NOKES:
Yes I think that’s fair comment, it does need to be looked into.

JUSTICE STEVENS:
Because, you know, you can't even get to the point that Dr Deere is talking about if problems are manifest, if they're clear that there are problems well what’s causing them, someone needs to investigate and do something about it? 
DR NOKES:
Agreed.

Mr Gedye:

Mr Graham?

Mr Graham:

I don’t think there's much to add really, I think the problem is part of the disaggregation and fragmentation of the situation as it is at the moment and I think some oversight of laboratories would be part of a leadership role of a competent regulator.

Mr Gedye:

A topic allied to what some of you have covered is certification and training of water suppliers, we’re having the debate Friday morning.  But if the panel were to find that it was desirable that water suppliers and/or some of their key staff be certified and that there be much more stringent training and qualification requirements would each of you see a water regulator as being a desirable and effective place for that certification and training to be administered, Mr Graham?

Mr graham:

It's one option, it's one option I think there's a wee way to go on exploring what the possibilities are around that but certainly it's one option.

MR GEDYE: 

Dr Nokes?

DR NOKES:

Yes, I agree that it is certainly a possibility.  It sounds as though some of my colleagues are not quite so convinced that that should be the role of a regulator, but I guess it depends on how the role is drawn up eventually. 

MR GEDYE: 

Just to be clear, I am not proposing that training be carried out, but that the certification requirements be set and administered and that the levels be set.  Others would carry out the actual training.

DR NOKES:

Sorry, in which case yes, I agree that a regulator would seem to be the most appropriate body to set those standards and requirements. 

MR GEDYE: 

Well, for example the Civil Aviation Authority clearly sets pilot licensing requirements, it would be the same thing that I am proposing.  Would you agree with that?

DR NOKES:

Agree, yes. 

MR GEDYE: 

Mr Rabbitts?

MR RABBITTS:

I would agree that that sits best with regulators to set those Standards, yes. 

MR GEDYE: 

Dr Deere?

DR DEERE:

I agree it sits best with the regulator and it think there has been a strong welcome and a strong push for that sort of approach from the water industry operators.  It gives them a professionalisation and professional status, it gives them recognition for their skills and competencies and it also provides a framework to enable them to keep their training current and not let the complacency problem slip in where they don’t get the training because the regulator is requiring to have ongoing competency and training and so-on, so I think it becomes very important part of the regulatory model. 

MR GEDYE: 

A regulator, for example, would set CPD requirements?

DR DEERE:

Correct. 

MR GEDYE: 

Continuing professional development.  Dr Fricker?

DR FRICKER:

Yes, I think best with the regulator and that is certainly the case in many overseas jurisdictions, but not only for operators, but also for laboratory staff where particularly the US and the UK there are requirements that laboratory staff have CPD and have particular professional qualifications to be running a laboratory and I think that particular instance that you refer to just wouldn't happen in a laboratory where there was a qualified microbiologist.  It is second nature for any microbiologist that that problem just wouldn't happen. 

MR GEDYE: 

That’s the problem of failing to put sodium thiosulfate in a receptacle collecting chlorinated water?

DR FRICKER:

Correct. 

MR GEDYE: 

Can I conclude the regulator discussion with this proposition that and ask you to comment briefly on this that if you are going to have a stand-alone regulator, then logically you should address that first and early because that regulator could then take the lead in addressing most other areas of change needed such as with DWAs, laboratory sampling, training, indeed much of what the Inquiry is looking at should probably be pursued by a regulator.  Would you agree that the regulator issue is pivotal and a threshold issue in some senses, Mr Graham?

MR GRAHAM:

Yes, I do.  I think it's a central issue and I think the events at Havelock North highlighted it as being a central issue and one of the key failures of that event actually, so I agree entirely it would, for me, be a priority.

MR GEDYE: 

Dr Nokes?

DR NOKES:

Given our earlier discussion about leadership, then yes it makes logical sense that the regulator needs to be one of the first steps taken.

MR GEDYE: 

Mr Rabbitts?

MR RABBITTS:

Yes.  I think the regulator will drive – a good regulator will drive the, help drive, the necessary changes and reform within the industry.

MR GEDYE: 

Dr Deere?

DR DEERE:

Yeah I’ve also noted that where regulators come in early and set up the framework.  They have ownership of that and they make it work.  If they are imposed a model and told to regulate against it, the human nature means they often blame someone else’s regulation for failure so I think it gives them ownership to bring them in early and let them set it up rather than impose it upon them.

MR GEDYE: 

Thank you, I think that is very valuable insight.  Dr Fricker?

DR FRICKER:

Yes, absolutely.  It's a pivotal role, should be addressed first and whoever is leading that organisation as a regulator needs to be respected as a technical expert, not a politician. 

MR GEDYE:
Now Mr Chair, that concludes my questions for the panel on that issue.

JUSTICE STEVENS:
Ms Casey?

MS CASEY:

Nothing from me, thank you.

JUSTICE STEVENS:
Mr Matheson?

MR MATHESON:

No thank you Sir
JUSTICE STEVENS:
Ms Arapere?

MS ARAPERE:

Yes Sir I do just have a couple of questions and it is particularly for the Department of Internal Affairs Sir.   Mr Rabbitts your expertise is in design and commissioning of water treatment plants, that’s correct isn’t it?

DR RABBITTS:
Correct, yes.

MR ARAPERE:
And in your submission on issue 13, you said “The current system is fatally flawed in terms of funding, resources, reporting escalation and so on.”  That’s correct?

DR RABBITTS:
Yes.

MS ARAPERE:
You are not an expert in local government funding and accountabilities under the Local Government Act, are you?

DR RABBITTS:
I am not.  I am an expert in water supply, yes.

MS ARAPERE:
That is all I have Sir.

JUSTICE STEVENS:
Ms Ridder?

MS RIDDER:
Nothing Sir.

JUSTICE STEVENS:
Dr Poutasi?

DR POUTASI:

No.

JUSTICE STEVENS:
Mr Wilson?

MR WILSON:
No.

MR GEDYE:
Sir I wonder if I might just enquire.  I see Mr Hallam at the back from IANZ, whether you would like to say anything or ask anything, or not?

JUSTICE STEVENS:
Welcome Mr Hallam.  

MR GEDYE:
I meant to put that as a suggestion to Your Honour rather than a direct one.

JUSTICE STEVENS:
Mr Hallam, do you wish to contribute to the discussion because the role of IANZ and accreditation and other possibilities have been mentioned.

MR HALLAM:

I wasn’t expecting to be asked to speak so I haven’t prepared anything.  There is a number of issues that were raised which probably need a little clarification.  The issue of the role of accreditation is important, that it does, with all due respect to Dr Fricker, it does include our organisations doing the right thing in the sense that the accreditation process looks both at the quality management of how the organisation is working but also looks at whether or not they are competent to do the tests or inspections which they are asked to do.

JUSTICE STEVENS:
Just pause there.  Is that on an ongoing basis?

MR HALLAM:

Yes it is.

JUSTICE STEVENS:
So you get a laboratory that is just set up.  You accredit them and is your point that in terms of problems that were brought to your attention, with a particular accredited laboratory, IANZ does have a role in monitoring?

MR HALLAM:

Yes it does.  The process there is – there is an initial assessment of a laboratory when we check that they are competent to do what they are doing.  There is ongoing monitoring in the sense of scheduled visits, suburban visits and reassessments so some of those do include technical assessments as well as quality management system assessments.  Now they are scheduled generally on an annual basis.  I think what you are asking about though is when specific incidents occur and then there can be a role for IANZ in that, but we don’t, we can only react to things when we are told about them.

JUSTICE STEVENS:
Of course.

MR HALLAM:

So if there is an incident like that and if it is considered significant, then we do have the right and we do go to investigate problems but generally that is something which is left primarily to the laboratory to organise, to investigate itself and when we do our assessments we will know that an incident has occurred and we will assess whether or not they responded appropriately to that.

JUSTICE STEVENS:
That is a very helpful insight.  Now I am just noticing that on Tuesday we have the specific topic of monitoring and testing and laboratories which are raised under issue 16 and on the panel that day we have Ms Hofstra so rather than catch you on the hop, will you be here for that discussion?

MR HALLAM:

Yes I will.  Could I just add one thing, related to what was said earlier.  There seems to be a little confusion here between the testing activities and the sampling activity.  They are not necessarily the same thing although I know some laboratory staff do do sampling but a lot of the sampling of water, where the sample  goes to a laboratory…..

MR HALLAM:

There seems to be a little confusion here between the testing activities and the sampling activity.  They're not necessarily the same thing, although I know some laboratory staff do do sampling but a lot of the sampling of water where the sample goes to a laboratory is not done by laboratory staff and there's a whole other system there for checking on the competence of those people.  So we mustn’t confuse those two things.  It would of course be possible to have a requirement for laboratory staff to take those samples, in which case it would come under the accreditation regime but that is not currently the case.

JUSTICE STEVENS:
That most helpful.  And you should feel free to speak to counsel assisting, Ms Linterman, if there are other aspects of the discussion that you’ve heard this morning to which you might usefully contribute.  Thank you very much for your contribution just now.  Mr Gedye?

MR GEDYE:
That’s all.  I enquire whether you'd like to you adjourn now, Sir, pending the DWA?

JUSTICE STEVENS:
Yes, that would be a convenient time to take a 15-minute adjournment.  We'll resume at 10 to 11.  Thank you, Madam Registrar.

inquiry ADJOURNS:
10.31 am

Inquiry RESUMES:
10.52 am

Mr Gedye:

The topic for this discussion is the drinking water assessors.  As we’ve had some changes on the panel I’d like to start by asking the new panel members to briefly introduce themselves, perhaps starting at the end, Dr Jones?

Dr Jones:

Nicholas Jones, I'm medical officer of health and acting director of Population Health here at Hawke's Bay District Health Board.

Justice Stevens:

Welcome back Dr Jones.

Dr Jones:

Good to be back Sir.

Mr Gedye:

Mr Wood.

Mr Wood:

Yes Peter Wood, drinking water assessor from MidCentral District Health Board.

Justice Stevens:

Welcome to you.

Mr Gedye:

Ms Gilbert.

Ms Gilbert:

I'm Sally Gilbert, I'm the manager of Environmental and Border Health at the Ministry of Health.

Justice Stevens:

Welcome to you.

Mr Gedye:

And the other two panel members remain, Dr Deere and Dr Fricker.  Thank you.  A number of submitters have raised what they see as problems with the drinking water assessor system, not least Drinking Water Assessors themselves.  But I’d like to quote from Mr Graham’s submission where he says, “The failures of the DWAs in Havelock North demonstrate that IANZ’s accreditation, MoH’s responsibility to ensure effective regulation of water quality and DWA’s accountability to the Director-General of Health are not operating adequately.  MoH’s failure to identify the significant DWA failures raised serious questions about their oversight of DWAs.”  Mr Graham’s submission along those lines encapsulates what a number of submitters have said and I’d like to explore some aspects of that.  Can I start please with the structure and accountability of DWAs.  Currently they're employed by DHBs but they report on some matters to the Director-General.  Dr Jones can I start with you, can you comment on the current structure of DWA employment and accountability and indicate whether you think any change is desirable?

Dr Jones:

So as you know there has been a series of communications between our CEO and the Ministry on this matter.

Mr Gedye:

Can I just stop you there, can you just explain briefly what those comprise?

Dr Jones:

Sure, our CEO was concerned that some of the failings made in regard to DWAs were due to perhaps there being a lack of clarity around the oversight of the DWA role and we took some steps to strengthen that within the existing management arrangements of the District Health Board.  So, but the fundamental issue was is there a structural issue there, is there a problem with DWAs being accountable to the Director-General for their statutory role and I think that’s something we are still working through trying to –

Mr Gedye:

There's been no resolution of that as yet?

Dr Jones:

Well I think the Ministry’s view is that the accountability is in fact to the employer, that the Ministry sets the, yes the DHB.

Mr Gedye:

The DHB?

Dr Jones:

That’s correct.  Where I see the perhaps the issues that are not yet fully resolved would be matters around training requirements, access to support services, technical support et cetera for which we are dependent upon the Ministry to provide those.  So for example because the way ESR’s services are funded through a direct fund from the Ministry of Health we don’t purchase those services ourselves, we seek permission from the Ministry to access those services.  So it doesn’t give the District Health Board a lot of control over that.  In terms of training obviously the Director-General’s requirements for a designated officer are specified and so the District Health Board doesn’t have any influence over those.  But there are, there I think, there are opportunities for us to also strengthen the oversight of DWAs within the current framework.

Mr Gedye:

Can I just be clearer, what was it Dr Snee as the CEO of the DHB was proposing for the Ministry of Health in terms of changes to oversight?

Dr Jones:

I think he was looking for a more clear contractual obligation to be set out in the contract that we have with the Ministry for the provision of those services and for the delivery, the accountability to be, to rest with the CEO of the District Health Board.

Mr Gedye:

The Ministry’s response to that has been what?

Dr Jones:

Well I think the Ministry has pointed out that in fact from their perspective that already does exist, perhaps it needs to be clarified a little bit more but I think the view of the Ministry was that in fact the employer’s relationship is intact and in fact that is the basis for the accountability.  The other area that I think maybe has been challenging perhaps has been in the area of enforcement where for various reasons such as the need to make sure any enforcement actions sets an effective precedent there has been, I suppose, an understanding that any enforcement action will be taken with the explicit agreement of the Ministry team and so that effectively I suppose removes the accountability for that action to the CEO of the District Health Board.

Justice Stevens:

Although in fact no enforcement action has ever been taken?

Dr Jones:

Well I suppose when you think about that it's important to realise that enforcement action has often been discussed and sometimes the discussion of enforcement action is as effective as actually the issuing of a formal notice.  So I would be wary of saying that there has been no effective action, it may not have been called enforcement but there has been effective action taken.

Mr Gedye:

Regardless of what one DHB CEO might raise with the Ministry we have section 69ZM which says, “A Drinking Water Assessor is accountable to the Director-General for the discharge of the assessor’s statutory functions and nothing that may be arranged privately can affect that statutory provision.”  What do you say about that statutory provision, should it be changed?

Dr Jones:

Well, one of the discussion points that we raised was, in fact, whether the accountability should, in fact, be to the District Health Board itself so that the statutory duty was actually to the board, the designation, in fact, of a board for the purposes of being a public health regulator and that may very well get around that issue.  

MR GEDYE: 

Do you agree in principle that a Drinking Water Assessor should not have two masters?

DR JONES:

I mean, I think this applies to the designated officer role as well.  The medical officers of health and health protection officers are also accountable to the Director General and in most cases that does not prevent us from taking effective action. 

MR GEDYE: 

All right, Mr Wood, your comments on multiple masters and statutory provisions for accountability and the reality?

DR WOOD:
Yes so it is certainly not an easy position to be in, to be reporting to a team leader and then a line manager and also to be accountable to the Director General who is in another organisation that you don’t have a direct reporting line to, so the reality is that that then leads to a number of things which I would call “work-arounds” that act in practice.  So for instance, if there is something that I think is significant then that gets reported up through my management chain and it also necessitates a phone call or email to someone at the Ministry of Health or I generally prefer phone calls, but so you end up doing quite a lot of things twice and that is just the reality of what you have to do if you are going to make sure that the statutory accountability is discharged and the employment accountability is discharged.

MR GEDYE: 

Does this duality of masters have an effect on leadership, oversight, policy and matters of that nature?

MR WOOD:

So I think there are and I am cognisant of the previous discussion, there are certainly some issues that I can see in practice in terms of what we do.  So we were discussing the issue around enforcement, for example.  If I am looking at an issue which I might consider action is necessary for, that has to go up through my line manager to a designated officer who might be a medical officer of health and to a service manager who is ultimately responsible for things like budgets if this goes forward.  So then the discussion around potential enforcement goes between generally my service manager and the Ministry and I am not necessarily directly in that triangle, as it were.  So there you then – so it is certainly not an easy position that you find yourself in from that respect.  In terms of policy, really, I think the Ministry sets the policy.  They communicate the policy through a series of communications to drinking water assessors, designated officers and to the service managers and so that communication of policy does get through to a Drinking Water Assessor generally by about two routes. 

MR GEDYE: 

All right, thank you, Ms Gilbert, what would you like to say about this issue?

MS GILBERT:
If I look at the structures and accountabilities for Drinking Water Assessors, we have a number of systems and processes in place as previous evidence have said, that since the 1980s the delivery of public health regulatory services was devolved to District Health Boards.  What we have is criteria for appointment of statutory officers, so for Drinking Water Assessors the Director General has set criteria for appointment which include both academic, practical and personal competencies.  It also requires both the officer and the manager to understand their accountabilities and to sign conflict of interest agreements.  Once the officer is appointment, then their ongoing competence is also set to Director General criteria and that also includes an annual report from the person’s manager saying they have met the criteria, the person is competent and the manager who is responsible for the person’s performance certifies that the person’s performance is appropriate and meets the requirements.  Within the contracts with District Health Boards, over the past year we have worked with our colleagues in the Ministry who are responsible for contracting to develop more explicit and detailed exemplars so that the contracts have a lot more detail in them.  They have a lot more specific requirements and they're also going to be nationally consistent.

MR GEDYE:
So is this contracts with the DHBs?

MS GILBERT:
It's contracts with the Public Health Units for the delivery of Public Health Regulatory Services, among the suite of Public Health Services and so the regulatory services are mandatory services within the contracts and with the new exemplar, our expectation is that the delivery of services will be benchmarked more consistently across different Public Health Units, that the Ministry’s expectations will be much clearer and that the contract reports that are provided by Public Health Units will enable us to have a much better idea of the level of service delivery.  Just picking up on one of the other comments, we provide a number of services for national supporting and co-ordination so these are scientific experts, technical experts, experts in compliance and enforcement and Public Health Units are given indicative allocations for these services, so they're given an amount of service they can use, which is really to help us manage the services so it's not blown out really at the beginning of the year with no access to services throughout the year and the Public Health Units are also given advice on the range of services available and this is updated every year so that managers and staff within Public Health Units can see what access they can get to engineering advice, scientists which can be chemists, microbiologists, physicists when necessary, technical advisors, engineering advice and that’s really intended to ensure the sharing of information across Public Health Units that there's consistency of advice and that statutory officers have the support that they need.

DR POUTASI:
Can I just chime in there in the sense of you mentioned the specification that a drinking water assessor must fulfil before employment.  One of those was raised, it has been raised in the submissions but equally at the last hearing, given the shortage of drinking water assessors, is around the requirement that they are also a health protection officer.  Has the Ministry given consideration to waving that requirement?  One could logically understand why it might be there but if there is a shortage, perhaps a different skill-set could well fulfil the drinking water assessor function as long as there is, for argument sake, someone in the Unit who is also a health protection officer.  How is that configured by the Ministry according to shortage, demand et cetera and might it change?

MS GILBERT:
It can certainly change.  The Director General can set the criteria for appointment.  The reason that public health statutory officers have to be designated as medical officers of health or health protection officers for any of the statutory appointments, with some exceptions, is because the public health skills and experience and expertise of designated officers is seen as a pre-requisite and also the designated officers experience with wider public health regulation because some of the criteria for appointment as designated officers requires attendance at training courses, which include legislation compliance and enforcement, which are complimentary to the specialist drinking water assessor training and so it's really to cover that core skill-set for a statutory officer to recognise that designated officers have science or medical degrees plus expertise and experience in public health.  So to think of a qualification for a drinking water assessor where they may be primarily a drinking water operator or a drinking water technician.  When we looked at that issue, we felt that the importance of being able to do a public health risk assessment was more important and was the priority supported with specialist training in drinking water and a lot of Public Health Units do have drinking water technicians they can call on for specialist technical advice.  We've had a number of meetings over the years with health protection managers and one of the agenda items at the six-monthly meetings has almost invariably been drinking water assessor recruitment and retention issues.  In the initial meetings, a lot of the focus was placed on the barriers to recruitment and retention, so as a result of that, at the Ministry we reviewed the scope items for accreditation because that was seen as a barrier.  Then there was a suggestion that the diploma maybe a barrier that health protection officers might the diploma to be too onerous so we did a survey of Public Health Units of Drinking Water Assessors, people currently studying the diploma, health protection officers who hadn't yet done the diploma and we found that the diploma actually wasn’t a barrier for people wanting to become Drinking Water Assessors and in fact people valued, completing the diploma they felt that it was an essential skill for a Drinking Water Assessor.  In the more recent meetings, the discussion about recruitment and retention issues among managers has really focused more on issues within the District Health Board in terms of the MECA, the multi-employment collective agreement in terms of remuneration, in terms of promotion and so those are at the moment are not issues that the Ministry sees it can do something about but we certainly support and facilitate those discussions between Public Health Unit managers.

JUSTICE STEVENS ADDRESSES MS GILBERT:
Q. Can we just dissect that a little bit?  When did the consideration of the point that Dr Poutasi raised take place?

A. From memory, that would have been in 2007 when we were setting the criteria up for the appointment of Drinking Water Assessors but since then we've revisited that discussion several times.  Certainly this year we've had another discussion about it and really tried to weigh up the balance between having a Drinking Water Assessor with expertise in public health risk assessment versus a Drinking Water Assessor with expertise in drinking water operation and supply management.

Q. Okay.  So that is when it was looked at.  First it was looked at in 2007.  When did you look at it again before this year?

A. It's an issue that’s in the back of our minds.  When we look at the criteria for appointment, we do think is it time to review them?  For example, at the moment we're looking at the criteria for health protection officer appointment so it may not be a formal work programme but as issues come up, we keep thinking did we make the right decision?  Is this something we should actually be going back to the Director General and saying would he be interested in reviewing his criteria.

Q. So it was looked at in 2007.  It's been looked at again this year.  The outcome of that discussion was presumably that you have rejected it?

A. At this stage, we didn’t see information –

Q. Yes or no?

A. We rejected it but, you know, we would wait for any recommendations from the Inquiry.  If there's new information, we would look at it again.

Q. Well, it might help us to know why it was rejected.

A. It was rejected because our feeling is that the most important skill-set for a Drinking Water Assessor is public health risk assessment.  To be able to assess the risks that the water suppliers identified in terms of what the public health risk is and whether the measures to manage that risk are adequate and appropriate and to do that, we feel that the officer needs to have scientific training, to have public health experience and expertise and also have those basic experience and qualifications of a designated officer.

MR WILSON ADDRESSES MS GILBERT:
Q. But, Ms Gilbert, we know what the public health outcome of contaminated water is.  Surely it is people get sick.  Surely the Drinking Water Assessors job is to stop us having contaminated water.

A. That’s absolutely correct.

Q. So why do we need to go through a public health assessment of what will happen when people get contaminated water if we already know the answer to that question?

A. The public health risk assessment is part of assessing the Water Safety Plan and with working with the water supplier, in some cases it might be working with the water supplier around prioritising what upgrades might need to be.  It may be working with a small water supplier around optimising an existing supply.  so –

Q. But all of those, from a public health point of view, it is all about making sure that the water that comes out the treatment plant and the water that is managed within the distribution system, does not have any microorganisms in it that are going to make people sick.  Somehow I think we have got the tail wagging the dog here.  In my view, there is far too much effort on how sick are people going to be as distinct from let us stop them getting sick in the first place.

A. It would be my expectation that the focus is on stopping people getting sick, so identifying the risks and making sure that the risks are being managed to prevent outbreaks and prevent illness.

Q. Well then, treat the water properly in the first place, for which you do not need a science or a medical degree.  In many cases, you need an engineering experience?

A. Certainly, you know, if a recommendation from the Inquiry is that we review the criteria for appointment for Drinking Water Assessors, we would look at that. 

JUSTICE STEVENS ADDRESSES MS GILBERT:

Q. Okay, I would just like to finish my discussion with you.  You looked at this year?

A. Yes, we did. 

Q. When?

A. When we were seeing the submissions that were coming through for the Inquiry, when some of the questions were being raised, we went back and we looked at it again at that point.

Q. So that is when?  In terms of months, when did you do this investigation?

A. It would have been within the last six months.

Q. Okay and you rejected the proposition?

A. Yes.

Q. As part of those deliberations, did you take into account or consider the possibility of dropping the requirement if there was another public health officer in the relevant unit, did you look at that alternative?

A. No, we didn't.

Q. Well, okay, and finally, were there any notes of this meeting that took place within the last six months and, if so, could we have a look at them?

A. Certainly. 

Q. So there were and we can have them?

A. There were certainly notes, I would have to check to find them and – but when I find them, we will provide them.

Q. That would be excellent, thank you very much indeed.   Yes, Mr Gedye. 

MR GEDYE: 

Thank you, Ms Gilbert.  I propose with the panel’s leave to come back to the question of recruitment issues as another topic shortly.  So Dr Deere when we come to you, can we just stick please with the dual accountability issue and whether DWAs should have one master, not two, and whether the DWAs should sit exclusively within the DHB in terms of accountability, your comment on that if any?

DR DEERE:

Yeah, I think the accountability is critical.  The experiences I have had in, I mean, the term “Drinking Water Assessor” is a term used in New Zealand.  You will hear the term “Inspector” used in some jurisdictions, also the term “Certifier” used, “Auditor” used in other jurisdictions, but for the sake of the discussion we will just call it “Drinking Water Assessor” and the assessments can be against Water Safety Plan, in other jurisdictions they’re against Risk Management Plan or they used to be in New Zealand in the past, or they can be against Water Quality Management Plan, Water Management Plan or I’ve also seen Quality Assurance Programme used in other jurisdictions, but again, we will refer to the assessment of a Water Safety Plan as the generic term and in the various jurisdiction that have a DWA-equivalent model, it is a single reporting requirement to a single organisation.  So for example, if I am carrying out drinking water assessments in Tasmania I am reporting to the Tasmanian Department of Health and Human Services, in Victoria I am doing it for the Victorian Department of Health and Human Services, and South Australia and so-on, and I sign a statutory declaration to state that no matter who is employing me for whatever reason, I am carrying out the assessment independently for that department with no other reporting master and that is critical.  

MR GEDYE: 

Do you see an advantage to reporting to one master?

DR DEERE:

It is critical otherwise you have got conflicted reporting requirements and it is a very awkward situation to be in, as Mr Wood has said, it has put the assessor in a very tense situation.  You need to be able to be clear who you are reporting to and which Standard you are assessing against. 

MR GEDYE: 

If you have a single master, does that enhance matters such as leadership, oversight, policy, management, consistency?

DR DEERE:

I can't comment on all those, but for me as an assessor what it gives me is a clear role.  I know what my role is.  I am not conflicted and I am not confused in my role, but I couldn't comment, you know, I can't look down from the Ministry’s perspective of what they, how they see a benefit or this benefit, but for me as an assessor I always want to be crystal clear what my scope is, what am I assessing and who am I reporting to.

Mr Gedye:

Dr Fricker on the dual master issue?

Dr Fricker:

One master?

Mr Gedye:

Yes.

Dr Fricker:

Definitely, but I don’t believe that should be the DHB.

Mr Gedye:

Comment further?

Dr Fricker:

I think the one that DWAs or the equivalent should report to a body that understands the technical aspects of water treatment and water supply rather than the health outcomes because as we’ve heard and I think everybody that’s involved in the water supply industry should understand is that if you don’t treat water and look after it correctly people get sick.  So the Drinking Water Assessors should have a reporting line and training that lets them understand drinking water treatment and the maintenance of drinking water quality and in my experience that is not often the case.

Mr Gedye:

You have really drifted into my next question which I will put anyway so that it can be explored by the panel.  What should be the qualifications of a drinking water inspector or assessor and in particular can you comment on what the qualifications are, well qualifications and experience are of the DWIs in Britain?

Dr Fricker:

Okay well let's start with drinking water inspectors in the UK.  The majority have engineering or similar degrees, the majority are professional engineers of some sort.  They virtually all have water industry experience whether that be in specific aspects of treatment or maintenance of water quality and distribution they virtually all have experience of operations within a water utility.  For me that’s a, to have that kind of expertise, that kind of background would be the idea, I see that’s not always the case but to have Drinking Water Assessors that don’t understand the intricacies of water treatment and maintenance of water quality is beyond me because they need to be able to look at what a water operator is doing and saying is that best practice, are you doing that the right way and my experience would be that the majority of Drinking Water Assessors that I have come across don’t understand water treatment.

Mr Gedye:

Well can I just put that one step further.  The prevailing view in New Zealand has been that DWAs must be public health persons, do you accept that a public health qualification and experience has any benefit in a DWA or a DWI and if so how would you prioritise that or rate that benefit?

Dr Fricker:

I think an understanding of public health and protection of public health in supply of drinking water is paramount for, whether it's an assessor or the inspectors.  But an understanding of how you get to take water out of a raw water supply and supply it to a customer in good condition so that those people don’t get sick is far more important than an understanding of the details of each individual pathogen that might be present.  I mean essentially you are trying to supply good quality water that’s wholesome and will not cause disease.

Mr Gedye:

Would you accept the proposition public health doesn’t arise as a consideration until or unless a pathogen gets in?

Dr Fricker:

I would suggest that pathogens are generally there to start with in most situations.  The whole public health thing is pretty basic though.  If you’re talking about organisms that you can't disinfect or you don’t have the wherewithal to disinfect then you need to filter them out and if you are disinfecting you need to disinfect adequately.  You need to then maintain a level of disinfection or a level of integrity of a distribution system to ensure that pathogens don’t get in.

Justice Stevens:

Dr Fricker when you say that pathogens are generally there anyway you mean before treatment?

Dr Fricker:

Before treatment.

Mr Gedye:

Well is a substantial part of water supply and water treatment, the study of and knowledge of pathogens and pathogen entry and pathogen treatment?
DR FRICKER:
A substantial part is around the removal of particulates and disinfection and you don’t have to have an engineering background to understand water treatments.  I'm not suggesting that DWAs are not able to understand water treatment and to have the necessary knowledge but the majority of people that work in the water industry worldwide have engineering backgrounds.  That’s not a pre-requisite but I think you need to have a thorough understanding of water treatment practices and the maintenance of water quality if you are going to be responsible for assessing a Water Safety Plan for example.  You cannot assess the adequacy of a Water Safety Plan without understanding the intricacies of water treatment.  It's just not possible.

JUSTICE STEVENS:
And by that, do you mean source to tap, the whole system?

DR FRICKER:
The whole system.

JUSTICE STEVENS:
And how it operates?

DR FRICKER:
Yeah, and some water providers might have two Water Safety Plans.  One is that deals with treatment and the other that deals with distribution system.  I'm kind not in favour of that really but some do it and it seems to work adequately for them but yeah, you need to have an understanding of the whole system.  So what specifically what does each phase of treatment actually seek to achieve?  What are the consequences if that stage of treatment fails?  So if you're coagulation fails, what are the consequences of that on disinfection?  And it's fundamental to understand that side of it.  It's fundamental to being able to assess the risks to public health and consequently to understand who you would assess a Water Safety Plan.  So water treatment and the understanding of water treatment for me is far more important than understanding the specific outcomes of infection with different pathogens and bear in mind my background is understanding the specific outcomes of pathogens.

MR GEDYE:
So do I take it, Dr Fricker, you would not see the necessity to have as a requirement for qualification as a DWA that you have a health professional qualification as well, health protection officer?

DR FRICKER:
I would not see that as being something that is necessary in the slightest.

MR GEDYE:
Thank you.  Dr Deere, public health or water treatment or both?

DR DEERE:
So the scheme that I'm familiar with is that Exemplar Global scheme.  It's an international scheme for Drinking Water Assessors.  That –

MR GEDYE:
Who promulgates that?

DR DEERE:
It's Exemplar Global who is an international certification body that certifies assessors for food safety assessments, drinking water safety assessments and did your other assessments in other industries, roads and other things and they just assess certifying professionals.  Now, they, for Drinking Water Assessors, they require them to have a degree or equivalent in medicine, public health or engineering, science or equivalent.  So the public health skills are certainly one of the things you can use to get into that scheme but other professional qualifications, other degree qualifications, can be accepted.  They also, however, have to have multiple years.  I think it's seven years but I forget the actual figure but they have to have multiple years professional experience in the industry, so they can't just come in.  They have to either have worked as a regulator in the Health Department or worked in a water utility as an engineer or a scientist or something like that.  They can't be from outside the water industry.  They have to have that conceptual experience.  They also have to have an auditor experience.  They have to pass a practical auditor skill exam and complete a full examination, a full assessment and be examined on that and I do those and I'm one of the skill examiners for those so I have to entire audit process from preparation to report and look at how they’ve done the assessments.  Then they have to do a written exam by a university that demonstrates competency in water quality management, a full written exam provided by a university and they are the four main sort of criteria.  On top of that, most jurisdictions have their own requirements so the different Ministries of Health or Departments of Health or other regulators have their own requirements.  So for instance, in the New South Wales context, it will take me a full day every few years to complete my application, there is so much information required in the application, it takes me a full day to fill it in, even though I am filling it in again for the nth time.  So those requirements, they may for example, still rule somebody out, despite having had the qualifications, have the experience, they may have passed the auditor practical skill exam, they may have passed the drinking water quality management exam and they may still be ruled out by the Ministry of Health who can choose to say, we don’t think they are quite adequate.

MR GEDYE:
Does that stringency lead to recruitment problems?

DR DEERE:
I think it would do if you tried to recruit them all from one small pool and stick to that small pool.  But the decision was made to have a global pool so that you could draw assessors from anywhere.  So for instance the assessors that do assessments in Tasmania might be based in Darwin, they might be based in the US, it doesn’t matter.  So for that reason we haven’t got a problem with lack of assessors.  The other benefit is that in most jurisdictions you can’t do more than three assessments in a row for the same party which means there is a rotation of assessors so it keeps people doing assessments.  So to date there hasn’t been a shortage of assessors, no.  And in some cases overseas assessors are employed by Health Departments or Ministeries or other water utilities.  Other times they are independent freelancers, no requirements on any type of employment but it means a shortfall within the Ministry of Health with their own staff can be made up for by consultants, freelancers, water utility staff from other jurisdictions and so on, so we haven’t had a shortage problem in that context.

MR WILSON:
Dr Deere, just to re-enforce one comment you made there.  So the practice of not doing more than three in one – the same person of a supply, reflects the good practice in the financial audit process where your audit director needs to be changed, no less frequently than sort of three yearly.  So that is the sort of the same approach to it.

DR DEERE:
There were two concerns.  One was that the auditor gets too close to the person they are assessing and by turning over the assessor you get a new pair of eyes.  My second concern was you might get favourite assessors and you wouldn’t get enough assessors by having, being the force of turning them over you keep an ongoing pool of assessors available because they need to be in the system to work.  I wasn’t familiar with the financial system but that may be a parallel there as well.

JUSTICE STEVENS:
Dr Deere.  You mentioned in the first layer of the template, you could have health qualifications, engineering qualifications and so on.  The critical point is, however, that it is an “or” isn’t it?

DR DEERE:
It is an “or” correct.

JUSTICE STEVENS:
It is not “and”  

DR DEERE:
No in the industry a toxicological risk to consider microbial risks, there is a lot of engineering activity that goes on and there are public health considerations so all those are seen as credible qualifications so public health, medicine, engineering, science are all seen as credible qualifications.  They still have to be tertiary qualified, degree qualified professionals but in a range of relevant qualifications.  There is an option for an equivalence as well if people want to put something forward.

MR WILSON:
So in a perfect world, you would have a team that had different backgrounds who contributed different things to the process?

DR DEERE:
In many cases for practical reasons, the assessments do involve more than one assessor and in such a context you would have the different skills.  But by turning over the assessors every few years at most, it does tend to mean people do get, maybe an engineer will do it for a few years, then a microbiologist and then maybe a health practitioner or a medic might do it.  You get varying inputs.

JUSTICE STEVENS:
The other point too is that if the person that is being qualified comes from a health background, any deficits in engineering experience are picked up in the other layers of the qualification and vice versa?

DR DEERE:
That’s right, correct.  There is sort of seven years experience, I think it is seven, but I forget the actual figure but that year they have experienced in the industry – I am not a microbiologist but I have been forced to learn about things like chlorine chemistry and filtration, enough to do the assessments but I wouldn’t design a treatment plant and equally the engineers they wouldn't be able to spell all the Latin names of the micro organisms, much to my frustration, but they’d understand what the treatment processes do to remove them.  So there’s enough cross-feeding.

JUSTICE STEVENS:

Thank you.  Mr Gedye. 

MR GEDYE: 

Thank you doctor, well, just to conclude, I take it that you would not – you don’t think it is a good idea to have the current New Zealand system where a DWA is public health person first and foremost and by qualification?

DR DEERE:

There is no reason it can't be a public health person, but I think it would be flawed to limit the assessors to people with that qualification.

MR GEDYE: 

Thank you.  Ms Gilbert, what would you like to say on this topic?

MS GILBERT:

I think that it is not correct that Drinking Water Assessors that are health protection order officers have no experience or expertise in drinking water treatment.  As part of the Drinking Water Assessor Diploma, there is quite a focus on drinking water treatment, some of the units that go into the Diploma are shared with the water industry and as part of the Drinking Water Assessor Diploma there is quite a practical component and then there is the accreditation process which sounds very similar to Dr Deere’s description of the auditing process where there is assessment of how the Drinking Water Assessor goes about their function.  So while it might not be at the level of this International Drinking Water Assessor, some of the features are in common with it.  

MR GEDYE: 

Thank you.  Mr Wood?

MR WOOD:

Certainly –

JUSTICE STEVENS:

Closer, yes, that is better.

MR WOOD:

Closer, okay.  We have certainly seen the benefit of having different skill sets within the District Health Board, so we have in various District Health Boards employed drinking water technicians who come from an industry background which we believe added strength to the system that we had.  So I’m all for having a team approach were you actually do have a variety of skills, I think that’s very valuable. 

MR GEDYE: 

But would you see benefit in having those technicians also qualified as DWAs?

MR WOOD:

It would make life a lot easier in a lot of circumstances.  So at the moment, if we get a technician to do an assessment then it really has to be peer reviewed and signed off by an assessor if it is going to be a statutory assessment under our current criteria and if we were able to have a technician sign off the assessment that they did themselves that would be of assistance. 

MR GEDYE: 

We have heard in New Zealand there is a critical shortage of DWAs and a number of submitters have suggested that a requirement to be a health protection officer is one reason for that.  Would you comment on that?

MR WOOD:

I think that – I think there is some truth to that.  I think there are a lot of District Health Boards that also struggle to recruit health protection officers and so therefore there is a shortage of DWAs and there is a shortage of health protection officers as well, so it's certainly all part of the same picture, if you like. 

MR GEDYE: 

Thank you.  Dr Jones, your comments on the disciplines – discipline or disciplines that should be required?

DR JONES:
Sure, so I would disagree with some of the statements that have been suggested.  My understanding of the evidence that was heard in Stage 1 of the Inquiry was a lack of technical competence on the part of the DWA was not really the prime issue.  I think there were issues with the standards that were being used and the guidelines and the technical approaches that the DWA was following, but I think we go back actually the technical competence of the officers themselves was probably not a critical issue.  There certainly could be questions around the assessment of the Water Safety Plan, but again I think if you looked at the criteria that were offered to that DWA in terms of how they should be assessing the Water Safety Plan it is probably more that they were actually operating according to those criteria.  What it seems to me is more of an issue is around judgment, around if you like the sort of finer points of risk assessment, really that, you know, I guess having a broader understanding of the issues and being able to also understand the risks that were actually becoming obvious in the environment and so I would be concerned about a person who was technically competent and excellent in drinking water treatment but who didn’t have the ability to understand that there were some very real issues with the source water and that broader understanding of the environment and in fact I would go so far as to say I'm concerned about the proposal for a single regulator of drinking water because our experience with other agencies such as MPI that’s taken over for the food safety regulation area is that the focus becomes on the inspection and auditing and less on the advocacy for, for example, for improvements to the environment or to prevent the contamination of the source water in the first place.

Justice Stevens ADDRESSES Dr Jones:

Q. Dr Jones how on earth can you be confident to design a water treatment plant unless you understand what you’re attempting to remove?

A. I'm not sure the DWAs are attempting to design water treatment plants?

Q. No I think you said that you had concern about someone who understood everything about water treatment but didn’t understand the environment of the water from which they were drawing the water.  I mean there's a disconnect there, surely the treatment process must be designed to treat the water that it's receiving which means that you must understand the environmental circumstances of the water?

A. Yes I take your point, I suppose I'm referring more to the role that the District Health Board has under the Health and Disability Services Act which is to advocate for the prevention of contaminants entering the environment in the first place.  So it's a fundamental role of the District Health Board.

Q. Also an obligation on a water supplier?

A. There are some obligations under 69 which is to take reasonable steps, it's not a particularly strong requirement.  That could be part of a regulator’s role but our experience, for example, where we have concerns about contaminants getting into Kaimoana, for example, locally in a shellfish bed is that MPI do not take a great deal of interest in those matters whereas the District Health Board, particularly in relation with its treaty relationships with the local hāpu and iwi, for example, are very active in that area.  So I mean we’re probably going a bit off target here but the issue –

Q. We are talking about DWA qualifications so please keep it to that?

A. Sure so coming back to the DWA qualifications the point I was making was that I do see some value in that broader qualification but I also agree that there is a need for flexibility and if we were able to recruit people with the technical ability and combine them with people who have the health protection and public health risk understanding that would be ideal.

Q. That would help meet a situation where there were difficulties in recruiting wouldn't it?

A. Yes, yes I think so.

Q. Someone within the unit that is experienced in, an expertly qualified around public health matters and has a health protection officer background working alongside a highly qualified engineer who has relevant experience in the water industry, sounds like the perfect outcome to me?

A. Yes I think the, it's, I'm not sure that I've quite understood what is being discussed in terms of the qualifications in other jurisdictions but I do think that ability to understand risk in the Water Safety Plan is absolutely critical and so…

Q. But that’s not rocket science, I mean the risks are that people get sick and it's, if they get very sick they die so, you know, it just seems to me that there's no premium on public health officials being the only people that can understand risk?

A. No I'd agree with that.

Mr Gedye:

I'd like to put to the panel the question of accreditation.  It's required by statute, section 69ZK says, “That a DWA must be accredited to internationally standards before being appointed by the DG.”  Some submitters have suggested that accreditation doesn’t achieve much and that it's a burden and a cost, one example is PSA who submitted, “IANZ assessment is an unnecessary burden and not the quality assurance programme it's intended to be,” and I think Water New Zealand has also submitted that accreditation is burdensome, it has not removed inconsistencies.  So the question I have to put to the Panel is, do you think that the statutory requirement for accreditation should be changed and that the emphasis should rather just be put on the primary qualifications and training needed rather than an accreditation system.  Dr Jones?

DR JONES:
No, I don’t agree with that.  I think the accreditation system probably could be enhanced but I don’t think it should be abandoned.

MR GEDYE:
Reasons?

DR JONES:
My observation has been that the accreditation system has been useful.  Our own experience is that it has been helpful in our own office.  Maybe we could have been more effective in actioning some of the advice provided through the accreditation process but I don’t see the process itself as being flawed.

MR GEDYE:
Do you see accreditation assisting on the question of ongoing supervision, oversight and auditing of DWAs?

DR JONES:
Yes.

MR GEDYE:
And do you see that in practice?

DR JONES:
There have been, there certainly are regular re-certification processes and my observation has been that the officers have taken those very seriously.

MR GEDYE:
Mr Wood, tell us from the inside, accreditation a good thing, should it be kept?

MR WOOD:
I think I'll preface my comments by saying there's no consensus amongst DWAs nationally.  My experience has been that accreditation was, I've found accreditation very valuable and particularly when we were first starting off, going through the accreditation systems for say the first couple of rounds, it was very clear that we didn’t know what we didn’t know and we learnt an awful lot from accreditation and there has been a continual refining of what we know through the accreditation process.  I think there's a danger when you have accreditation like we do that accreditation becomes a means to an end that yes, you’ve got to get your accreditation to be a DWA and that’s the focus whereas I think that’s the wrong focus.  I think you look at accreditation as giving further tools for improvement, another pair of eyes that can look at things from a different point of view and alternates opinion.  So I do think it has been valuable overall, in my view.

MR GEDYE:
And in terms of ongoing oversight, supervision, auditing?

MR WOOD:
Well, I don’t think necessarily that’s what accreditation does.  The day-to-day supervision is not the accreditation but accreditation does bring in a technical expert or someone from outside to look at your own practice and in three years you can get into habits.  You can certainly.  So there is certainly a place for a system that gives you an external peer review for example.

MR GEDYE:
As currently enforced, does accreditation apply just to a DWA assessment unit rather than a specific person?

MR WOOD:
So there's two parts to it.  When IANZ come in, they look at the drinking water assessment unit and they also do each individual Drinking Water Assessor as a signatory.  So there is the overall quality system and administration system for the unit and an individual focus.

MR GEDYE:
So each individual is accredited in his or her own right?

MR WOOD:
Yes.

MR GEDYE:
And do you think that’s the way it should be?

MR WOOD:
Yes, I do, yeah.

MR GEDYE:
Ms Gilbert, is accreditation a good thing?  Should it be changed?  What's your observation?

MS GILBERT:
My observation is that accreditation is something that we would want to review.  In fact, we have got the approval of the Minister of Health to look at that section of the Health Act.  It's my observation that there can be an unnecessary focus on conformances, a concern about non-conformances, a focus on the accredited functions, where sometimes the overall objective of safe drinking water can be lost because people become very concerned about process, about documenting process and so they may be documenting a correct process but they’re not seeing that the priority is actually making sure there is safe drinking water. 

MR GEDYE: 

But that would imply a review and some improvements to the accreditation curriculum rather than the system?

MS GILBERT:

I think I a review we would look at whether accreditation is necessary, whether it adds value for the cost that is imposed in terms of both resources and finance, whether there are other better ways of making sure we have got continuous improvement and we have good systems, but whether accreditation is actually necessary and adds that value.

MR GEDYE: 

Thank you. 

JUSTICE STEVENS:

Is the balance or the option to deliver the same through training?  For example, what might be within the accreditation system could, if it were say for argument’s sake technological advances or important information that was vital to the work of your DWA, you know, in a sense it seems as though that could be an ongoing process through training and work experience?

MS GILBERT:

We currently do provide training for drinking water assessors which they have to attend every three years, but I think it terms of the continuous quality imprisonment it might be around quality measures, how you make sure that people working within the drinking water area and the drinking water assessors, the health protection officers, are kept up to date.  That manuals and guidance is kept up to date, procedures, templates are up to date, so I think it would go beyond training, but training would be an important component. 

JUSTICE STEVENS:

The point being that there are at least one alternative.  That there are alternatives?

MS GILBERT:

Yes, certainly. 

JUSTICE STEVENS:

Yes, yesh.

MR GEDYE: 

Thank you.  Dr Deere?

DR DEERE:

I think I agree with the panel members that how you do it is always – can always be proved, but you cannot do away with accreditation.  I think you can't do away with ongoing re-assessment at intervals, three to four years sounds reasonable.   Only thing I’d add is that I think the Ministry of Health or the District Health Board should have a final say on who is assessed to be an assessor, even if they passed all of the exams on competencies because I think they need to be able to have a final look at the person in a professional and make a final judgment just in case they found a clever way of passing all the tests but not really being the right person, having the right ethics, whatever it may be.  So I think that final check, living with the District Health Board, the Ministry of Health is something that just is there even if the rest of a accreditation process is passed.

MR GEDYE: 

Dr Fricker, any comments on accreditation?

DR FRICKER:

I'm not against accreditation, but I equally don’t think that it should be obligatory.  In the UK, for example, and the US, there are a number of assessors of drinking water quality that are not accredited.  I think in general the concept is good.  Does it work in New Zealand?  I am not so sure and I see huge differences in – between assessors in, in New Zealand, both in terms of their understanding of water treatment and their approach to non‑conformances, I think, by water supply.

MR GEDYE: 

Well, on that, a number of submitters have submitted quite specifically that they do not think DWAs have sufficient knowledge or training.  Any comment on that?

DR FRICKER:

Well, I’d have to agree with that.  That’s a bit of a broad sweeping statement because it's saying all DWAs and I’m not sure that’s true.  But even within any given unit, there is a vast difference between the understanding of water treatment, water safety, the effects of rain events for example on water treatment and how that might impact the safety of water that is being treated within a single unit.  There are differences, huge differences in the understanding that those DWAs have.

Justice Stevens:

Dr Fricker, lest it be thought that your comments should be devalued because you’re an international expert can you help us understand the basis upon which you make the observation of differences in quality of DWAs, in New Zealand?

Dr Fricker:

I've been consulting to water companies in New Zealand for 18 years so I've come across a number of Drinking Water Assessors.

Justice Stevens:

All in the one unit or different units?

Dr Fricker:

In different units and I suppose also to say that I'm very familiar with inspectors in the US and the UK so I think I feel able to make comparisons between consistency of approach.

Mr Gedye:

Is it your conclusion that the training needs to be better of DWAs in New Zealand, is that the logical consequence of your observation that there's areas where they don’t have enough knowledge?

Dr Fricker:

Well I think the training package needs to be reviewed and along with the qualifications requirement to become an assessor so I think the qualifications as they are, the restriction on qualifications as they are now is nonsense and there should be a training package which would differ depending on the background of that person.  So if a person that’s a water treatment engineer wants to become a Drinking Water Assessor then there are certain additional things that they would need to be trained in.  But if it were a health professional coming in then there'd be different things that they would need additional training so the package needs to be broadened but so does the skill base that an individual can have to become an assessor.

Mr Gedye:

I’d like to move to the question of compliance and enforcement.  Dr Fricker, staring at your end this time what observations do you have on the effectiveness of the enforcement side of a New Zealand DWA?

Dr Fricker:

Well I guess my observation is that there is no enforcement in New Zealand and that’s really a directive that’s come from the Ministry and I believe that’s had a detrimental effect on water quality nationally.  I think that – you see each year the number of water suppliers that have significant transgressions, that don’t conform and it's often the same suppliers year after year after year because there's no punishment, there's nothing to make them change.

Mr Gedye:

Or no threat of punishing?

Dr Fricker:

Well the threat’s kind of dangled there but it's shrouded in mystery because it's never happened.

Justice Stevens:

Are you able to help us in those cases where there have been ongoing problems, putting it generally, are they always assessed by the same Drinking Water Assessors?

Dr Fricker:

I don’t know that that’s the case, it would be the same unit.

Justice Stevens:

The same unit?

Dr Fricker:

And these transgressions may be multiple failures of water quality, that’s the case with some, others are just recurrent failure to produce Water Safety Plans or to monitor for Protozoa in raw water and that seems to be acceptable.

Justice Stevens: 

Or to take enough bacto samples?

Dr Fricker:

Or to take enough bacto samples?

Dr Fricker:

Or to take enough bacteriological samples which, unbelievable, that’s such an easy thing to do and at low cost.  

Mr Gedye:

Also an enforcement do you see an issue with the legislation providing the power to issue some enforcement actions only to a medical officer of health or to some other non DWA health official?

Dr Fricker:

I am unclear about how the enforcement action really works in New Zealand simply because there are no examples of how it is worked.  But I think that enforcement should be not only for breach of regulations, there should be enforcement action to prevent breach of regulations for example.  So if you have a utility or a water supplier that has a water treatment system that is right at the edge of its ability to deal with the raw water quality it has.  In other jurisdictions there would be enforcement action to tell that utility or water supplier to improve that system before there is an outbreak.  So enforcement action is not just about when you breach the Standards, it is about putting in the right measures, the right barriers to ensure that you don’t breach the Standards.

JUSTICE STEVENS:
Define “right at the edge” for us.  What do you mean?

DR FRICKER:
Well you may for example have a treatment plan that is designed to do 20 megalitres a day and it’s doing 22 right now.  You would want to be pushing that utility to expand its capability because if you go much higher and you often don’t have control over that, that is a demand.

JUSTICE STEVENS:
Demand driven, yes.

DR FRICKER:
So in many jurisdictions there would be enforcement action to say you need to upgrade that plant before it falls over.  Before it starts to produce water that is unfit for human consumption.

MR WILSON:
Before you get a turbidity breakthrough or before you –

DR FRICKER:
Yes or of failure of disinfection because of the turbidity breakthrough and you know, just mentioning that, those kinds of things are things that I feel that many Drinking Water Assessors that I have come across don’t understand.  For example the reasons why a failure of coagulation could cause a failure of disinfection and that’s pretty fundamental stuff I would say.

JUSTICE STEVENS:
Well then I suppose your earlier point about systems that require upgrading, or expanding, if there were enforcement mechanisms, that would help the managers in any funding application.

DR FRICKER:
Absolutely.

JUSTICE STEVENS:
Especially in a political environment where the purse strings are retained by elected officials?

DR FRICKER:
I think that is right but it would depend on how the enforcement was applied and that is different in different jurisdictions but for example in the UK enforcement might mean that the directors of a water utility could be prosecuted for not upgrading a plant.  But it could mean that drinking water inspectorate commissioning and engineering company to design an upgrade to that plant.  Commission a civil engineering company to actually build that plant and then bill the utility for that work.  That is how far the enforcement action can go in the UK and it has gone that way.

JUSTICE STEVENS:
That is a helpful, interesting perspective as to the scope.  It seems to go a little bit further than Dr Jones was telling us before.

DR FRICKER:
Well I think if you are going to have effective enforcement action, you need to understand water treatment pretty well, it is pretty important.

DR POUTASI:

Just in your example.  So who then pays for that degree of action by the regulator?

DR FRICKER:
Utility, utility is forced to pay with a penalty of course.

JUSTICE STEVENS:
To pay the costs?

DR POUTASI:

Of building a new water?

DR FRICKER:
The whole thing.  They are responsible for costs of design, plus an add-on, and the cost of construction plus an add-on and the cost of commissioning plus an add-on and once that process starts there is no end to it until it is finished.

MR GEDYE:
Presumably there is rights of appeal or review?

DR FRICKER:
Well there is a process before you get to that stage where the drinking water inspectorate go in and do that.  There is a process and it's effectively that the utility has failed in its obligation to undertake to do these things.  So it starts with an undertaking, the drinking water inspectorate says, you need to do this and we’re issuing an undertaking, you need to accept that undertaking and if they don’t then there's, I forget exactly now the number of steps, that’s three I believe, and then at which point the inspectorate can then kick off the whole process again.

Justice Stevens: 
Dr Fricker a number of jurisdictions I think the British, well the English and Welsh is one, where the utilities operate under an operating licence, they hold an operating licence from the regulator?

DR FRICKER:
That’s correct.

JUSTICE STEVENS:
And I understand the ultimate sanction is that they can lose that operating licence?

DR FRICKER:
That’s correct, they can lose the operating licence the individual, any individual within that company can be prosecuted for, you know, for negligence or a variety of –

JUSTICE STEVENS:
So hypothetically we were talking yesterday about the water only companies within the Thames area but within the larger Thames catchment.  Hypothetically one of those companies could lose its operating licence and it could be transferred to Thames Water?

DR FRICKER:
Absolutely yes that could happen.

JUSTICE STEVENS:
Anglian Water could be – Thames waters could be transferred to Anglian water perhaps even.

DR FRICKER:
Possibly, any of those things are possible yeah, that’s right and there are, for example, there are utilities within the UK that are geographically separated but run by the same company.

Mr Gedye:

Dr Deere what do you say about enforcement?

Dr Deere:

I guess I'm seeing it from the bottom up so when I submit an assessment report what I have seen so far is what, I think, Dr Jones has described where when we have a non-compliance an undertaking is required from the water supplier and to date the threat the loss of operating licence or the threat of fine or the threat of some step in powers that Dr Fricker described where somebody comes in and takes over the supply that threat has been enough so far to avoid the need to carry out the enforcement actions.  There often are undertakings, there often are non-compliances but to date they are taken very seriously and when the letter from the chief health officer comes through to the head executive things usually happen pretty quickly.  And so to date Dr Jones says that I think the threat has been the having that power in your back pocket has been enough.  I've not yet seen a case where the enforcement action had to actually be put in place and that’s a good thing I guess but it may mean the lack of enforcement actions might be hiding a lot of very near misses so I’d be interested in the assessor’s views on, for instance, where that may have happened.

Mr Gedye:

Do you think enforcement powers should sit with the DWA rather than anyone in the DHB or the MoH?

Dr Deere:

My experience is the DWAs are too low level, it needs to be peer to peer so the enforcement needs to come from a chief medical officer of health or a high level senior person who has the respects of the Chief Executive.  If the DWA were to put forward something with a – they can make the non-compliance but if they were to forward an enforcement action I suspect that that would be seen as being above their station, it needs to go through that high level reality check I think.

Mr Gedye:

What do you say about the softly, softly approach which has been discussed by many submitters in New Zealand at the moment?

Dr Deere:

I think that’s – where that’s been tried, as Mr Graham said from earlier this morning, you know, for a few years that might be okay.  As people get up to speed and understand what’s required but there's a time to stop that and I mentioned recently, I mentioned yesterday I see one of the state health departments has now started an open name and shame process.  That wasn't the case a few years ago, they have now started doing that to push the strength up so over time the softly, softly has to fade away when people have had their warnings, undertakings have to come through.  If those start to get ignored you need enforcement actions.  

Mr Gedye:

Ms Gilbert, what would you like to say about enforcement, who should have the power and how it should operate?

Ms gilbert:

I agree with Dr Deere, I agree that the, and also with Mr Graham this morning that when the provisions of the Health Act first came into force, particularly when the Government delayed the implementation of certain provisions for three years we very much encouraged Drinking Water Assessors and the wider public health staff to work with their water suppliers to encourage compliance, to support them understand what might be required.  In 2014, by the 1st of July, every water supplier serving more than 500 people was due to comply with the legislation and so at that time we changed our training course to actually promote more effective compliance and enforcement.  We split the training course which had been primarily aimed at Drinking Water Assessors so that there were plenary sessions for Drinking Water Assessors but also we encouraged health protection officers and medical officers of health to attend that training and after the plenary sessions which were general updates then the health protection officer and medical officer of health session was more focused on the compliance and enforcement parts of the legislation and in addition health protection officers and medical officers of health have got training in general legislation and specialised legislation which really focuses on legislation and how it works, compliance and enforcement.  We have also provided a range of guidance including the solicitor general’s prosecution guidelines really to help officers understand what the requirement is in terms of the compliance steps moving through to enforcement, what they are required to do in terms of chain of evidence, gathering information, to be able to prepare a prosecution file.  We also provide health protection contractors who are ex-police officers or lawyers who if a Public Health Unit is considering compliance or enforcement action they are encouraged to use these officers to make sure that they’ve got all their systems in place, they’ve followed appropriate process and this is right at the point where they might even be considering compliance action to make sure that everything is done properly.

MR WILSON:

But Ms Gilbert, you talked about the 2014, the larger than 500 suppliers, so those are called minor suppliers in the – is it?

MS GILBERT:

So it was the minor, major and large suppliers were all due to comply by the 1st of July 2014.  

MR WILSON:

But of the minor, only 41% did by July 2014?

MS GILBERT:

That’s correct and that’s why we strengthened our training advice. 

MR WILSON:

And two years later, only 45% do?

MS GILBERT:

That is also correct.

MR WILSON:

And what's it going to be like next year?

MS GILBERT:

We haven't seen the results of the annual review at the moment, but what we’re hearing from the field is that compliance might actually be less effective this current year because people have paid a lot more attention to what they’re seeing in the field.

MR WILSON:

So it's going down?

MS GILBERT:

We haven't seen the report yet. 

JUSTICE STEVENS:

When did the softly-softly approach stop?

MS GILBERT:

It certainly stopped in 2014 when we changed the training.  My recollection is –

JUSTICE STEVENS:

Just pause there.  How was the end of “softly,softly” communicated to the Drinking Water Assessors in the field?

MS GILBERT:

It was communicated through the training course, so this is a national course that we offer for Drinking Water Assessors and we also encourage health protection officers and medical officers of health to attend and so that training course is where we provide policy updates, they receive scientific and technical updates and in 2014 we made a very deliberate change to the training to strengthen really promoting compliance activity and enforcement activity.

JUSTICE STEVENS:

Is it mandatory for every Drinking Water Assessor to go to the training?

MS GILBERT:

They have to attend the training within a three year period or they lose their statutory appointment.

JUSTICE STEVENS:

Well, what that tells you is that for some that get to attend in the third year of this three year cycle, they’re not going to hear about the “softly,softly”approach if it is only delivered through the training?

MS GILBERT:

The training that we deliver is also that the people who attend the training are expected to take what they learn back to their office because we can't train everybody every year.  We also keep a registrar of who attends the training when and Drinking Water Assessors will normally attend the training every year, we run two courses every year for Drinking Water Assessors and most Drinking Water Assessors have attended it, if not every year, certainly every second year.  It would be very rare for a Drinking Water Assessor not to attend for three years. 

JUSTICE STEVENS:

So was there never any communication, clear, half a page, explicit instruction that the softly-softly prosecution approach is hereby ended?

MS GILBERT:
No there wasn’t.

JUSTICE STEVENS:
Do you think that would have been a good idea?

MS GILBERT:

I think it would.  With the submissions that we read and what we have heard.  It had not been our understanding that people thought there was a “softly softly” approach but that was clearly a misunderstanding on our part.

MR WILSON:
But surely the non-compliance statistics, in your own annual report, must have raised some red flags about the effectiveness of the regime?

MS GILBERT:

The non-compliance that we were seeing in the annual review was not consistent – it was not always the same water supplier.  When the annual review comes in, we go back to the Drinking Water Assessors where there are non-compliances and ask for more information about why the non-compliance has occurred, the significance of the non-compliance.  There are two instances that I am aware of where the Ministry was approached for enforcement action and the first example the officer had written a letter.  Some years later there was an outbreak but the officer had done nothing between writing a letter and then the outbreak occurring.  Once the outbreak occurred, the water supplier then remediated the issue.

MR WILSON:
But if I look at the numbers for the minus applies, at a national level for the last nine years.  They go 34, 35, 38, 37, 41, 46, 45 percentages.  A consistent 

time series where we are seeing non-compliance.  Surely that raised flags?
MS GILBERT:
It does raise flags and as I said when the annual review comes in, we do follow up the non-compliances to try and see whether there is a water supplier who is consistently not performing, whether there is something – you know a water supplier who may be negligent or refusing to comply or not making any effort to comply.

MR WILSON:
Well the answer is, over half of them have never complied.
MS GILBERT:
I would have to look at the individual results to be sure of that.

MR WILSON:
Well in any particular year, in the Annual Report published by the Minister of Health, over half of the supplies have not complied, every year. 

MS GILBERT:
Yes, that’s correct.

JUSTICE STEVENS:
The reason we are very interested in this Ms Gilbert is we did hear evidence in this Inquiry in stage 1, that one of the Drinking Water Assessors was using, as a reason for not taking certain steps, the fact that this policy at head office still applied?

MS GILBERT:
Yes that was a surprise and I agree that –
JUSTICE STEVENS:
It is shocking isn’t it?

MS GILBERT:
It is.

JUSTICE STEVENS:
That the message isn’t getting through and when you lay it alongside the statistics, doesn’t it strike you as extraordinary?
MS GILBERT:
I certainly agree we need to strengthen our advice in this area and we will do that.

JUSTICE STEVENS:
Thank you.

MR GEDYE:
Mr Wood?  Should DWAs have more enforcement power and should they exercise it and what would you say about changes to the enforcement system?
MR WOOD:

So that is a number of questions but the basic answer to the first two is yes.  There are a couple of – and I think we raised this in our submission, there are some powers that are put to a designated officer which I think should be more appropriately assigned to a Drinking Water Assessor.  So if a Drinking Water Assessor is on site doing an audit and sees something which is a clear danger to public health, then the Drinking Water Assessor should be able to act on it. At the moment if the Drinking Water Assessor wants to do that, they either have to change their hat to a health protection officer hat or go and seek out a designated officer to use some of those powers so I think there are changes that need to be made to the way the system is set up.
MR GEDYE:
Can you not just use your HPO hat in the same stride?

MR WOOD:

There are a couple of, you can do it but you actually have to be careful doing it.  If you're going in under one hat, then it's not a matter of you can't just swap it mid-stride.  There is a process that you have to go through and that’s a process of fairness as much as anything.  The other side of that is that there are certainly issues and they are there in the – they have been, I think, well traversed where the annual review, when I look at the annual review, I see some issues which I would call blatant non-compliance and that would be for instance a water supplier that takes no samples whatsoever, where they’ve got a clear duty under the Act to monitor in accordance with the Standards.  Now, I don’t think there's much, I don’t think there any grey areas there.  If they haven't done any monitoring and they have a duty to monitor, then that’s a clear breach.

JUSTICE STEVENS:
Do you have in mind the concept of say in issuing an enforcement notice?  Is that the type of –

MR WOOD:
I think there are – that’s certainly an approach which has been used in other health legislation that I think could be used here but there are – so there are certain things that then if I raise as a Drinking Water Assessor I believe there's been a breach of the Act at the moment, what I do is I send it up through the DHB process and I don’t know if all the evidence that I've gathered necessarily goes to the Ministry of Health, so that is where that joint two master thing I think becomes, hits the or becomes the most critical area, is that if the District Health Board has the responsibility to initiate a prosecution and is speaking with the Ministry of Health at a level that is different from mine, and I don’t necessarily know what that communication looks like.  Does that make sense?

JUSTICE STEVENS:
Well, it sounds very messy.

MR WOOD:
And it is a messy, yes.

JUSTICE STEVENS:
Messy, inefficient and unproductive and people could get sick in the meantime or die.

MR WOOD:
So from my perspective, I know I have raised issues through our escalation procedure in the last couple of years, I know my colleagues have as well, but I can't actually tell you what the outcome of that is.

JUSTICE STEVENS:
Still?

MR GEDYE:
Mr Wood, were you aware of the cessation of the softly softly policy?

MR WOOD:
I was aware of the change to training course.  I think there was a, we certainly – well, I took the view that we needed to change what we did as a result of that so we did make some changes to procedure as a result of the change to the training course but I don’t know if it was, certainly I didn’t think it was explicit that that approach had stopped.

JUSTICE STEVENS:
All right.  Well, let us try and get to the bottom of this.  you went to the training course or did you not?

MR WOOD:
So I certainly would have been to training courses on most of those years.  I tend to go once every two years so I can't tell you if it was 2014 or 2015.

JUSTICE STEVENS:
All right.  Well, maybe another way to get at it would be to ask Ms Gilbert if the content of these training courses is recorded or do you have slide presentations or what are the content of these training courses?

MS GILBERT:
Yes, we do keep copies of the presentations.  I can provide those to the Inquiry Panel.

JUSTICE STEVENS:
Well, that would be really helpful.  So we would like the one at the point before when it was still softly softly and then the next one immediately the change was made and we would like to know what the trainees were told precisely and the content of each of the subsequent trainings at which this message was countermanded and how.  Thank you.  If you could make those documents available through to Mr Gedye, that would be very helpful.

MS GILBERT:
Certainly.

Mr Gedye:

Mr Wood, just to test some of the things that have been said, Mr Wilson’s example of over 50% of suppliers not complying each year do you see any reason why a DWA or under the current regime a medical officer of health shouldn't be issuing a compliance order against each of those non-compliant entities so that at least there's the first step in requiring compliance?

Mr Wood:

I don’t have a problem with that.

Mr Gedye:

Dr Jones your comments on enforcement and improvements to it?

Dr Jones:

Firstly, let me just reassure the panel that myself and other medical officers of health have no qualms about issuing compliance orders and what I think, picking up on some of the comments that have been made is that with the very staggered approach built in to the Act some of the softly, softly may have been internalised by staff.  I can say with respect to the course, I attended a course back in 2009 and have not been required to attend a course since then.  We do have medical officer of health meetings but as far as I can recall they haven't covered off that particular topic.  The, I think it would be very helpful for an update of the enforcement policy if – and I think you have received submissions on that, if there were clearly a policy that spelt out what the process was and from my point of view I have, certainly in the last year and a half or so, asked DWAs to, when they have discussed water supplies to alert me to where they have concerns about public health risk and I suppose rightly or wrongly I distinguish non-compliances which are technical from those which a DWA has some very serious concerns about there being a serious risk of illness arising.  And probably what has also been helpful and would have been very helpful if we had had it earlier as an escalation policy where those non-compliances were brought to our attention much more early.  The reality, unfortunately, at least in our office was that we were not being, we were not privy to the compliance reports, they were signed off by DWAs and they just didn’t come across our desk and so with the escalation policy not being in place there was – there just wasn’t the opportunity to actually realise that there was an issue.

Mr Wilson:

Dr Jones I'm looking at the 2015, 2016 annual report of the Ministry of Health, were you aware that there were five minor supplies in the Hawke's Bay Region that were non-compliant in the ’15, ’16 year one as large as, with a population as large as 3000?

Dr Jones:

I have seen the annual report yes, is this non-compliance for Protozoa compliance?

Mr Wilson:

In this particular instance they're non-compliant with Protozoa, there are some small ones that are non-compliant for bacteriological within the region as well.

Dr Jones:

Right and the, I suppose the next question is do they have a Drinking Water Safety Plan that is approved in which they are implementing according to the plan?

Mr wilson:

Well it's not shown in the report.

Justice Stevens:

So that would be a question that you might want to ask on receiving that report isn't it?

Dr Jones:

Yes exactly because if they are taking all practicable steps in terms of the legislation I would be needing to take some advice about whether a compliance order could be issued if they were in fact meeting –

Mr wilson:

I suppose my question was slightly different?

Dr Jones:

Yes.

Mr Wilson:

What is done about non-compliance in the region?

Dr Jones:

So my understanding of what is done now is that we, in fact I know I write to the CEO of the council supplier concerned and say we need them to do something about it.

MR WILSON:

So there were three such letters at least written in as a result of the ’15/’16  results because I can see three local authorities here.

DR JONES:

I’d have to check with Peter, but I think we would have issued, we would have written to – I know we wrote – are you able to give me the details because I'm without knowing the –

MR WILSON:

They’re on page 41.  So you’ve got five non-compliance within Central Hawke's Bay District, you’ve got five within Hastings District and you’ve got one in Wairoa.  

DR JONES:

So I am pretty confident that we did write.  We’d be happy to make those letters available to you.  The – and I am aware that there have been ongoing meetings with – between the technical staff, the DWAs and the staff of those water suppliers to resolve those matters. 

JUSTICE STEVENS:

Because that's the next question isn't it.

DR JONES:

Yes.

JUSTICE STEVENS:

What did you get back?

DR JONES:

Yes and I mean, we’re happy to issue a compliance order if that’s needed.  In some circumstances, as I have already mentioned, we refer to the possibility of issuing such an order and generally speaking the action has taken place without the written order being actually issued.  But I’d have to go into the details of each specific one to know what was done and also I think to assess what our – what we decided was in terms of the importance of the non‑compliance.   So if it's a fairly insignificant issue that is not going to materially affect the risk to the recipients of that water, we would probably take a different approach to if we were clearly very concerned about there being a serious and imminent risk. 

JUSTICE STEVENS:

Which raises the question of discretion.

DR JONES:

Yes.

JUSTICE STEVENS:

There does seem to be a great deal of discretion as to what type of enforcement or compliance action is taken by whom?

DR JONES:

Yes and that is where I think enforcement policy would be very helpful.

JUSTICE STEVENS:

Yes.  And at the moment you haven't got anything to go by?

DR JONES:

I believe the Ministry –

JUSTICE STEVENS:

Apart from the training you had in 2009?

DR JONES:

Well, there is I believe Ms Gilbert referred to the Solicitor General’s Guideline.

JUSTICE STEVENS:

But that’s not – that’s at a very high level.

DR JONES:

Yes, I’d agree, it's not sufficiently detailed.  

JUSTICE STEVENS:

Not helpful to your problems.

DR JONES:

No.  I agree.

JUSTICE STEVENS:
Or the practical delivery of safe drinking water.

DR JONES:

Yes.

MR GEDYE: 

Isn't the Guidance, Dr Jones, contained in the Criteria for Appointment and isn't it in the form of this pyramid diagram, are you familiar with that?

DR JONES:

Yes, I am familiar with that.

MR GEDYE: 

For example, this says that, as I read it, that enforcement action should only be taken where there is a deliberate decision not to comply.  Is that your understanding?

DR JONES:

That is what is stated, yes. 

MR GEDYE: 

Would you accept that from the point of view of a victim consumer, it doesn’t make much difference whether it is deliberate or simply negligent?

DR JONES:

And I would not agree with what's written there and personally my judgment would be based on what I have said before, the risk, the actual risk to health.

MR GEDYE: 

But doesn’t that mean that you assume on your shoulders a very substantive assessment of whether a breach could lead to risk to a consumer including in the medium term or the longer term?

DR JONES:

Look, if there is a way to make that clearer, then that would be I think very welcome.

MR GEDYE: 

Do you accept that a compliance order under 69ZZH(1)(b) can include situations where there is no breach but where the medical officer of health nevertheless “believes, on reasonable grounds, that something is necessary to prevent, remedy or mitigate any risk to public health from a drinking water supply,” such that you could issue an order that a supplier treat with chlorine even if there hadn’t been a breach?

DR JONES:

Yes.

MR GEDYE: 

You accept that?

DR JONES:

Yes.

MR GEDYE: 

Have you ever done that?

DR JONES:

There were discussions with a supplier recently around chlorination.  

MR GEDYE: 

Did you cajole that supplier rather than issuing an order?

DR JONES:

Let's say we came to a mutual understanding.

JUSTICE STEVENS:
That did include chlorination?

DR JONES:
Yes.

MR GEDYE:
So that supply has been chlorinated today?

DR JONES:
Yes.

MR GEDYE:
And what if that supplier decides to stop chlorinating next week, what would you do?

DR JONES:
We're working, I think we have a plan for how that might occur and it would be by, at this stage, it would be by agreement.

JUSTICE STEVENS:
Who is “we” in that answer?

DR JONES:
So there is a Council.  I mean I may as well be open about it.  It is the Napier Council.  We have been in discussions with them about chlorination of the water at the present and our Drinking Water Assessor has been part of those discussions.

MR GEDYE:
I suppose the real issue for now is, if necessary, would you say that you have an effective and open ability open to you to mandate chlorination of any supply that you were worried about, without a breach and without any other –

DR JONES:
Well, there are obviously provisions for people to challenge compliance orders and I think it's important to remember also that the Ministry of Health has explained to us that they don’t want actions being taken that can be overturned in Court because that could have a negative impact and actually set a negative precedent.  So the advice we've had is that if we do intend to use compliance for enforcement, that we ensure it's effective and seek the advice of the Ministry to make sure that is the case.  So if you're implying that we could essentially dictate chlorination of all New Zealand water supplies by virtue of using a compliance order, I –

JUSTICE STEVENS:
I do not think that is what Mr Gedye has in mind.  I do not think that that is helpful.

DR JONES:
Okay.

JUSTICE STEVENS:
Just stick to the facts of your case.

DR JONES:
Sure.

JUSTICE STEVENS:
That is why I wanted to know who the “we” was and what I was referring to was, you, as medical officer of health, and/or a Drinking Water Assessor.

DR JONES:
Yes.

JUSTICE STEVENS:
And now you have told us that Mr Wood is involved.

DR JONES:
Yes.

JUSTICE STEVENS:
And obviously if there are public health risks and you have had discussions which led to chlorination treatment, the position is as safe as it can be for the moment.

DR JONES:
Correct.

JUSTICE STEVENS:
But as I understand it, there is a limitation on treatment for three months, from what I read in the press, is that right?

DR JONES:
I don’t know that we have a fixed date for the discontinuation of chlorination.  I think we have some criteria that would be applied.

JUSTICE STEVENS:
And presumably that would relate to dealing appropriately with the relevant transgressions?

DR JONES:
And appropriately with the security status of the bores.

JUSTICE STEVENS:
Correct.

DR JONES:
Under the current Standard.

JUSTICE STEVENS:
Correct.

MR WILSON:
And what about understanding the source of the historic transgression?

DR JONES:
I would have to defer to Mr Wood on that question I think.

JUSTICE STEVENS:
Dr Poutasi, did you want to ask a question, then we will come to Mr Wood?

DR POUTASI:
Yes, it was going back one step, just to clarify in the sense of the “we”, and maybe not even in this particular example but who then has the final say?  Is it yourself as medical officer of health, together with DWA or is it the Ministry?

DR JONES:
My reading of the legislation would be that it would be the medical officer of health would make that decision about the compliance order, taking into account the Ministry’s advice but in this particularly instance, it was also consultation with the CEO of the District Health Board.

DR POUTASI:
So in other words, you are saying to us you are quite clear it is the medical officer of health who makes the decision about any enforcement action, taking into account consultation?

DR JONES:
Designated officer for compliance orders, it is particularly the medical officer of health.

DR POUTASI:
Yes, that is fine.

JUSTICE STEVENS:
But you have the statutory responsibility do you not?

DR JONES:
Absolutely, yes.

JUSTICE STEVENS:
And there is no mistake about that?

DR JONES:
No.

MR GEDYE:
But are you saying you will exercise that in accordance with Ministry policy?

DR JONES:
Yes, because we are reporting to the Director General of Health in that statutory role.

JUSTICE STEVENS:
It is quite difficult for you, is it not?  Is that fair?

DR JONES:
It takes a lot of professional judgment and, yes, it can be difficult at times.

JUSTICE STEVENS:
I mean we are speaking about the system here?

DR JONES:
Yes.

JUSTICE STEVENS:
And it is not, I mean, you have got the immediacy of the issues of the case in point with all that that entails but there is also problems around applying the system, which does not seem to be straightforward?

DR JONES:
That’s correct.

JUSTICE STEVENS:
Did you want to add anything, Mr Wood?  Do you find it easy to apply?

MR WOOD:
No, I don’t find it easy to apply but certainly we have been in the position of, to speak about the specific example that we were speaking about, where we got to the point where there were the historic transgressions, our expectation and our requirement on the Napier City Council was that while the investigation was underway, to mitigate any public health risk, chlorination had to happen.  We didn’t put an end date on that because we didn’t necessarily know how long those investigations were going to take and from my perspective, what we are now dealing with is an issue of making sure that the sources and the system are safe and that the risks are mitigated and if that can't be done through any other way, then chlorination remains.

JUSTICE STEVENS:
So if, for example, the investigation is not finished within three months –

MR WOOD:
That’s right.

JUSTICE STEVENS:
– then –

MR WOOD:
Correct.  So the three-month timeframe that has been released was not a timeframe that we set.

JUSTICE STEVENS:
Not set by –

MR WOOD:
No.

JUSTICE STEVENS:
And that would not be consistent with your expectation if the investigation had not been concluded within that period?

MR WOOD:
That’s right, yeah.

MR GEDYE:
Does the suite of measures available to a DWA also include downgrading the status of bores and have you downgraded Napier’s bores?

MR WOOD:
Yes and yes.

MR GEDYE:
So that would require treatment by that route wouldn't it?

MR WOOD:
Yes.

JUSTICE STEVENS:
And is that being carried out?

MR WOOD:
Well, chlorination is in place, so that’s – we've got as far as the chlorination point at this stage.

MR GEDYE:
Do you find the power or right to downgrade a bores classification a simple and effective expedient available to you at the moment?

MR WOOD:
Simple, no.  Expedient, no.  Effective, yes.

MR GEDYE:
So changes, would you suggest, to give DWAs a more effective ability to downgrade the status of a bore?

MR WOOD:
The main issue that we have is that we're applying the current criteria and so if we have a suite of bores where or a series of bores where I might be nervous about the status of the bore, but actually the criteria are met, I can't just go and remove secure status without some reason and that therefore is – so even though I may have a significant concern, I do need a bit more than that.

MR GEDYE:
Does that mean that you find the secure rating system can actually be an impediment as matters stand?

MR WOOD:
Yes.

MR GEDYE:
Because once you’ve ticked all the boxes for secure, then it must remain secure unless some box gets un-ticked, is that right?

MR WOOD:
Yes, and so then you get into the stage of saying right, so something has happened like detection of total Coliforms in a bore, which then gives me some concern that there might be surface water influence.  So then I'm looking at trying to apply the criteria, which is either E.coli or residents time to get the information that I suspect confirmed before I can actually remove the secure status.

MR GEDYE:
All right, thank you.  I propose to raise one more topic for discussion before lunch and that is –

JUSTICE STEVENS:
Just before we move on, would it be an approximate point to offer to counsel an opportunity to ask questions on the subjects we have been dealing with up until now?

MR GEDYE:
I'm happy with that, Sir.

JUSTICE STEVENS:
Yes.  Ms Casey?

MS CASEY:
Thank you, Sir, nothing from me.

JUSTICE STEVENS:
Nothing from you?  Mr Matheson?

MR MATHESON:
No, thank you, Sir.

JUSTICE STEVENS:
Ms Butler?

MS BUTLER:
Thank you, Sir, nothing from the Crown.

JUSTICE STEVENS:
Nothing from you.  Thank you.  Ms Arapere?

MS ARAPERE:
No.

MS RIDDER: 

No, thank you, Sir.

JUSTICE STEVENS:
Very good.  That was quick.

MR GEDYE:
My final question is really the simple one of resources.  Do you Panel members consider that some change is needed to the resources and funding and support provided to the DWAs New Zealand?  Dr Jones?

DR JONES:
I think these issues have been already mentioned in the earlier Panel.  The access to microbiological expertise, engineering, hydrogeology and drinking water monitoring et cetera, and I would add to that the systems to support waterborne illness surveillance and detecting trends in water supplies, so what we've talked about in terms of enhancements to the drinking water online system.

MR GEDYE:
Do you agree with all the submitters who say we need a lot more DWAs?

DR JONES:
I think we do.  I think we do need more DWAs.  I also think that there would be benefit in DWAs being able to focus on their drinking water assessor work rather than having to wear multiple hats.

JUSTICE STEVENS:
Are you up to your full compliment yet?

DR JONES:
No, we are in the same situation we were during the June hearing.

JUSTICE STEVENS:
Which was not, from memory, very good?

DR JONES:
So we have found a way to ensure that we are delivering Drinking Water Assessor.  We are heavily relying on Mr Wood and we also have another Drinking Water Assessor who we're contracting in and we have trainees who are working alongside them.

JUSTICE STEVENS:
Thank you.  It was just an update because that to our mind was very important evidence that we heard at the June hearing.

DR JONES:
Yes.

JUSTICE STEVENS:
And we are concerned as a Panel at your position.

DR JONES:
Sure, thank you.

MR GEDYE:
What would be on your wish list for support, resources, funding, numbers?

MR WOOD:
Wish list?  Right, so we certainly do have, well, I believe we have a shortage of DWAs across the country.  I think there is, in terms of the work that we have done within our own unit working out the number of people we would need to perform the function, I think that has showed that we were deficient and I think we are still deficient.  We just don’t have enough people on the ground.

MR GEDYE:
How many more DWAs does New Zealand need?

MR WOOD:
I've done a little bit of work.  I'm not necessarily as confident as I would like to be in terms of trying to estimate the calculation across the country but I know that at the last hearing, I think it was the last hearing, we talked about –

JUSTICE STEVENS:
In June?

MR WOOD:
In June, we talked about the capacity model that we had done and I have certainly done some work trying to extend that to look at what the country was saying and had some correspondence with other Drinking Water Assessors as well.  So I, at the moment –

MR GEDYE:
Rough guess?

MR WOOD:
It would be a rough guess and it could be, I think the mid-range figure that I came up with, which might be about right, would be something in the order of 45 FTE.

JUSTICE STEVENS:
45?

MR WOOD:
Full-time equivalents.

JUSTICE STEVENS:
Full-time equivalents?

MR WOOD:
Yeah.

MR GEDYE:
And how many at the moment?

MR WOOD:
Well, we've got about 34.  I'd need to look.  There is a – I’m not sure.  There is a register but I’m not sure that all the people that we have there are full-time.

MR GEDYE:
Very roughly, you're talking about another 10 or 11 or 12 more DWAs, if possible?

MR WOOD:
Yes.

MR WILSON:
Well, except that are they 34 FTEs or they are bodies on the ground?

MR WOOD:
Now, they're DWAs, health protection officers.  So we were working with the current criteria, so we had, to be a DWA, you had to be a health protection officer, so we factored in what we would need to do to maintain our health protection officer competency.

MR WILSON:
So you are talking about a mid-range of a 30% increase?

MR WOOD:
Yeah.

JUSTICE STEVENS:
Has that been escalated, the shortage of that magnitude been escalated to the Ministry of Health?

MR WOOD:
I would doubt it.  I really did the calculation for the Inquiry.  One of the issues that we have is that every District Health Board does its own calculations and so I don’t know whether each District Health Board has necessarily done the work in the same way as we have and whether that has all been communicated through to the Ministry.

JUSTICE STEVENS:
All right.  I appreciate that you did those calculations at our request but for myself, the importance of that information and the necessity to communicate it promptly to the Ministry of Health exists.

MR WOOD:
Yeah.

JUSTICE STEVENS:
And again, I am speaking for myself, and I am sure my colleagues would agree, the fact that the Inquiry continues should be no impediment whatsoever in letting the Ministry know of the extent of the shortage.

MR WOOD:
I understand.

JUSTICE STEVENS:
Dr Poutasi, do you agree?  I mean, get on and do it.  Write.  Write to the Director General.  Write to Ms Gilbert.  Give her a note now.  Write it over lunchtime.  Just get on.

MR WOOD:
I think Ms Gilbert’s heard, yeah.

JUSTICE STEVENS:
Yes, nothing has to stop because of the Inquiry.

MR WOOD:
No.  No, I realise that.  That wasn’t the intent of my comment.  I just –

JUSTICE STEVENS:
But I did not want you to – we have seen other instances where things that should be done did not appear to be getting done because of the Inquiry.  Well, do not let that get in the road.  All right?

MR WOOD:
Yeah.  No problem.

JUSTICE STEVENS:
Thank you.

MR GEDYE:
Mr Wood, would you also, in terms of resources or support, want to put on your wish list some reorganisation of the DWAs?  We've talked about a very flat structure where there's really no seniority, no management, verticality and indeed the structures there are, are voluntary and have been organised voluntarily like your own unit.  Would the DWAs be helped and be more effective if they were organised in a more conventional management structure and with an official grouping of them rather than the voluntary arrangements that have grown up in an ad hoc way?

MR WOOD:
So I think there is, and there continues to be, an issue with career path in health protection generally and with Drinking Water Assessors.  So there is really no career path unless you end up going into a team leader role in the DHB and then into a management system.  So there's no professional recognition.  There is no structure.  That is clearly an issue.

MR GEDYE:
What about management and accountability and support systems?

MR WOOD:
So in terms of my wish list, it would be, at the moment, if we want to access to the specialist advice, we have to put that through a series of systems to get it approved by the Ministry of Health.  It would be very very useful to be able to pick up the phone and have the expert advice at the end a lot more quickly.  There are the structures that are in place to manage the budgets are also an impediment in terms of being able to access things quickly from time to time and there certainly is a good case for having a series of experts or a series of people who with expertise in different fields who are available for a Drinking Water Assessor to get advice from.  Engineers for example.

MR GEDYE:
All right, thank you.  Ms Gilbert, DWA resources and support and funding, what would your comments be?  Do you agree that there's room for improvement?

MS GILBERT:
I listened to the evidence earlier today about the changes in resourcing at the Ministry of Health.  One of the things that happened in 2008 was there was a review of the way the services were provided and the report that came out recommended establishing a national drinking water co-ordination service to make sure there was focused and prioritised advice available for Drinking Water Assessors and others who work in Public Health Units and drinking water.  That focal point co-ordinates advice and information, where questions come in, it organises the information to be provided and then posts them on an intranet so that all Drinking Water Assessors can see the questions and answers.  It provides access to engineers or technical experts and scientists.  We have a number of other scientific advisory services, so we have microbiologists and chemists, if necessary physicists and hydrogeologists.  So these resources are available for Drinking Water Assessor to use.  I was not aware that there were impediments to the access to that advice.  I think it's the checks and balances around the request for advice is because we need to manage the resources to be available for everybody but I’m not aware that any reasonable request for advice has been either turned down or delayed more than maybe a day and certainly urgent requests for advice are processed immediately and there's some discretion among the people who provide the advice to provide the advice in an urgent situation and then clarify the approvals later.  So I would be very disappointed if there were impediments in people accessing advice when they needed it.  In terms of the surveillance, we have drinking water indicators that are provided which link advice from the annual review from communicable diseases data and provide that both nationally but also broken down to DHB level and my colleagues in the communicable diseases team are looking at a review of surveillance and improving surveillance for communicable diseases and a number of different ways of doing that.  So there is always things where we need to prioritise, where we would like to do more but we certainly try and listen to what's coming from the health office – from the field officers in terms of what's most important and what they really need in terms of doing their job and delivering their advice at a local level.

MR GEDYE:
Thank you.  Dr Deere, comments on resources and support for DWAs?

DR DEERE:
I couldn't give comments and suggest FTEs and I've heard the comments from Mr Wood, who's a highly respected DWA, so I suspect he's got the best advice you could get on that.  My only comment would be it's important to assess the resource requirements for what the DWAs should be doing in the longer term, not just what they need to do now, because as we'll discuss on Thursday in the Water Safety Plans, there's some major holes in the Water Safety Plans, which we'll come to later, but to fill those holes would increase the ground on ground role of the assessors and that would take more resources.  So just be careful about thinking about what the assessors should be doing and the requirements rather than just what they need to do now.

MR GEDYE:
Thank you.  Dr Fricker?

DR FRICKER:
Yeah, more of them for sure.  More focused on water and not distracted by –

MR GEDYE:
Measles.

DR FRICKER:
Measles or mumps or whatever.  Let somebody else deal with that.  Definitely more understanding of water treatment because it's weak, in my opinion, despite what I've heard.  It's weak.  People don’t – most DWAs do not understand water treatment and they really need to because without that, they're not going to be able to truly assess Water Safety Plans.  They're not going to be able to truly assess the impacts of weather events or other such things on health.  So they definitely need more understanding of treatment.

MR GEDYE:
Thank you very much.  That concludes my questions.

JUSTICE STEVENS:
Yes, Ms Casey, any questions?

MS CASEY:
No, thank you.

JUSTICE STEVENS:
Thank you.  Mr Matheson?

MR MATHESON:
No, thank you, Sir.

JUSTICE STEVENS:
Yes, Ms Arapere, Ms Butler?

MS BUTLER:
No questions, thank you, Sir.

JUSTICE STEVENS:
No questions, thank you.  And Ms Ridder?

MS RIDDER: 

No, thank you, Sir.

JUSTICE STEVENS:
Very well.  We do have a change of Panel for the next session, so on behalf of the Inquiry Panel, I would like to thank all of those who contributed to the topics we have just been discussing.  Thank you for your frankness and willingness to contribute to the debate and important matters keep coming out and we are grateful for the advice and perspectives that are offered by all of those involved.  So thank you all.  Yes, Madam Registrar, we will now adjourn until 2 o’clock.

inquiry ADJOURNS:
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INQUIRY RESUMES:

2.00 PM

JUSTICE STEVENS:
Good afternoon everyone.  Good afternoon Ms Linterman, new panel?

MS LINTERMAN:

We do.  We have a new panel this afternoon.

JUSTICE STEVENS:
Counsel assisting.

MS LINTERMAN:
New counsel.  Most of the panel you will be familiar with, but we have one new face, Ms Hofstra in the middle from IANZ so I will ask her to give you a brief instruction to her role.  

MS HOFSTRA:

Good afternoon, my name is Ann Hofstra, I am the operations manager with IANZ for testing laboratories that operate under the 17025 ISO standard and that includes laboratories that are accredited for testing of drinking water compliance.  So my background is chemistry, I have been with IANZ for 18 years and I have been managing the drinking water programme testing laboratories for probably 15 years of that time and part of my role, within IANZ is also to ensure that our systems align with those of testing laboratories overseas and to that end I am also an international peer evaluator for accreditation.

JUSTICE STEVENS:
Thank you very much and welcome to the panel.

MS LINTERMAN:
And we have welcomed back Dr Nokes.  We also have Ms Gilbert, Dr Deere and Dr Fricker.  So we are dealing this afternoon with issues 15 and 16 which relate to monitoring, testing and laboratories.  I think it is important to acknowledge the many helpful comments we have received, the Inquiry has received, the submissions and fact papers on matters relating to these issues.  My intention is to focus this afternoon’s session on two key topics.  The first is laboratories and the second is sampling.  On these topics there will be some questions that are more relevant to particular panel members, based on their experience and who they represent and some of the matters have been touched on earlier in the context of whether we should have a drinking water regulator and the role of the Ministry of Health.  I am conscious that we do now have a Ministry of Health representative on the panel as well as an IANZ representative, so we will repeat some of those lines of questioning.  So we will start with laboratories.  We touched earlier on the failure by analytical research laboratories to use sodium thiosulphate in water sample containers.  During the period of the Inquiry, there have also been issues raised with the performance of another water testing laboratory used by Hastings District Council.  Now there is no suggestion that these incidents caused or contributed to the August 2016 outbreak but they have certainly raised questions for the ongoing safety of the Havelock North drinking water supply and because these issues have come to light through the Inquiry, ensuring the competence and performance of the laboratories across the country, is an important issue for stage 2.  So I want to start by reiterating a simple proposition that Dr Deere made earlier and this was also a theme of many of the submissions, particularly from the district councils.  Would you agree that water supplies should be able to rely on laboratories that have been recognised by the Ministry of Health and accredited by IANZ to provide reliable testing of drinking water.  Dr Deere, let’s perhaps start with you.

DR DEERE:
Yes really that is the purpose of the IANZ and the registration process, exactly that purpose.  They should be able to rely on it and they can’t be expected to carry the increasingly specialised expertise that is required for modern testing within most councils and most water providers or even the community public water suppliers.  They should be able to rely on the independent process to adjudicate and ensure the quality of those sampling methods and the test methods  that are used.

JUSTICE STEVENS:

Why is that reliability so important?

DR DEERE:
The first reason is just to provide confidence because if you get repeated problems, it is a cry wolf situation; people then ignore real contamination when there is a real public health threat and the other thing is to avoid missing contamination and getting a sort of false negative if you like.  It undermines the whole reliability of the process and people soon realise if they are getting poor results and stop taking them seriously.

JUSTICE STEVENS:
And I think the example that we heard earlier today was of water suppliers, sometimes using, as a first line of argument, “Oh it’s not the water, it’s not our system, it’s the testing.”

DR DEERE:
That’s a very common initial response to an adverse finding.  Very common.  Generally speaking the first assumption people try to prove is it is a lab problem and the more confidence you have in the lab, the faster you will take a sensible response and if it is a lab problem and it keeps happening, then you lose all confidence.

MS LINTERMAN:
Is that a common response just in New Zealand or is that something you experience, worldwide as well?

DR DEERE:
I think it is worldwide but the better quality of the lab and the better trust there is in the lab, the less of a problem it is.

MS LINTERMAN:
Dr Fricker?

DR FRICKER:

It is absolutely a worldwide occurrence that operations rings the lab or the sampling and the lab says, no the result is correct and usually it is about 50/50.  About half the time it is a real result and half the time it is a lab or sampling problem but it is a worldwide issue but I guess I would like to say at this point, there seems to be, quite widespread in New Zealand, a concept of false positives and I have certainly heard it in relation to samples taken in Havelock and in Hastings in general, but in other places where a sample has been sent to the lab and comes back with an E.coli result and then they take a subsequent sample and that is negative and somehow that has been interpreted that the first result was a false positive.  That’s –

JUSTICE STEVENS:

Or it is put about by the – whoever – that that was a false positive.

DR FRICKER:

But it is not a false positive.

JUSTICE STEVENS:

No.

DR FRICKER:

It is absolutely not and it is probably what you would expect unless you had gross contamination.  We heard earlier this morning about situations where you typically have one or two E.coli, that’s perfectly normal, but one is the same as zero and three is the same as zero, they’re within the limits of uncertainty.  So I think that's also quite an important thing that the lab should be explaining to their customers that these are not false positives, they are genuine results, but the level of contamination may or may not have changed, but the fact that there is a different result is irrelevant.  Because you could take two aliquots from the same bottle and get a positive in one and a negative in the other, that would not be unusual either.  Do I – my – I guess the point there is that I think the laboratories are not explaining well enough to our customers what results mean and often that is the case, particularly in small labs for microbiological results because there is no microbiologists, they are chemists.

JUSTICE STEVENS:

And does that have a flow-on impact on what the water supplier of it is a council that politicians are saying about results?  Say for example, a positive E.coli reading?

DR FRICKER:

Yeah, absolutely.  I mean –

JUSTICE STEVENS:

Because they’re using that lack of explanation as a basis for saying, “Oh, well, it must be a false positive.”

DR FRICKER:

Correct.  And it is an incorrect assumption.

JUSTICE STEVENS:

Just so we have on the record why it is an incorrect explanation, I take it that from a scientific point of view, a false reading that is positive for E.coli and then within a day or so another reading that is negative for E.coli is normal, feasible, what?

DR FRICKER:

Perfectly normal and it's a situation that happens more often than not, I would say, that follow-up samples are negative.  It's because contamination is not homogeneous and bacteria within a sample, within an aliquot of water, are not homogeneously dispersed.  So it would be perfectly normal – if you took two bottles of the same water at the same and is effectively the same time, one of those to be positive and one to be negative, that would be perfectly normal. 

MS LINTERMAN:
Dr Fricker can you just spell aliquot for us for the transcriber and explain what it means?

DR FRICKER:

A-L- I-Q-U-O-T and aliquot is a portion or a sample.

JUSTICE STEVENS:

Not an acronym in this case?

DR FRICKER:

It's not an acronym. 

MS LINTERMAN:

Perfect, thank you.  Ms Hofstra, do you have an comments on that starting proposition that we need to ensure the reliability of laboratories for the water supplier?

MS HOFSTRA: 
Well, yes, we do need – yes, we do.

MS LINTERMAN:

It's not a trick question. 

MS HOFSTRA: 

We do, yeah.  The suppliers need to be confident of the results that come out of the labs.

MS LINTERMAN:

Dr Nokes?

DR NOKES:

Yes, I agree with the proposition as Doctors Deere and Fricker have outlined. 

MS LINTERMAN:

And Ms Gilbert?

MS GILBERT:

I agree with the proposition, but I would say it also includes the importance of collecting the samples, making sure that the analysis is reliable, using appropriate methods, having results that the water supplier can rely on, that the laboratory staff can interpret the result and that the laboratory staff know what actions to take depending on the result they obtain.

MS LINTERMAN:

Thank you.  Now I want to start, we have had much discussion over the past day and a half about the competence and the experience of the individuals involved in water supply generally and Dr Fricker you mentioned earlier specifically the need for drinking water testing laboratories to have a professional microbiologist, can you comment on the level of qualification, expertise, experience that are needed for laboratory staff and whether this is present in New Zealand laboratories in your experience?

DR FRICKER:
I would say for, as the senior microbiologist in any lab, probably degree level or equivalent and three years’ experience in public health microbiology would be reasonable.  Does that occur in most labs in New Zealand?  No.  Certainly does in some but there are many where, many labs that provide microbiological services for statutory water testing in New Zealand that don’t have a microbiologist on staff and that’s bad news because I think we've all agreed that microbiological aspects of water treatment are the most important in terms of protection of public health and it's certainly of concern to me that some of the analyses that are performed are performed by non‑microbiologists and it coincidentally those laboratories tend to be performing analyses for smaller suppliers who also have no public health expertise.  So the combination is quite dangerous, in my opinion.

JUSTICE STEVENS:
So does that point to a systemic failure?

DR FRICKER:
I think it's a commercial issue.  The laboratories –

JUSTICE STEVENS:
Well, the system allows it.

DR FRICKER:
Well, I think the system should require that there is some microbiological expertise in either the laboratory or in the interpretation of the laboratory results or both and larger and responsible water providers would not countenance the idea of using a lab that didn’t have that expertise.

JUSTICE STEVENS:
And in the case of those larger suppliers, is it open to them to specifically require in their contracts with the laboratories that there be appropriately qualified microbiologists in the lab?

DR FRICKER:
Yes, and –

JUSTICE STEVENS:
Do they?

DR FRICKER:
Yes, and in other jurisdictions, it's often a regulatory requirement that for a lab to be certified for statutory testing that they have appropriately professionally qualified microbiologists.

MS LINTERMAN:
Thank you.  Dr Deere, any comments on levels of experience required than what we have here?

DR DEERE:
I think from what I've seen, it's not uncommon to have competency-tested experienced microbiology technicians that might not be graduate microbiologists but typically the signatory who signs off the results, the person that decides what methods are used, that accredits or assesses the competency of the technicians would be a graduate microbiologist, an analytical microbiologist and the problem with also water microbiology, like many other fields of analysis, is it's getting more sophisticated all the time.  So I think the need for that level of expertise is increasing and don’t forget that person can also do food, micro and pharmaceutical and other types of pathology.  They can do other.  It doesn’t mean they have to have full-time water microbiologist to do a small number of samples.  They can be professional analytical microbiologists covering a range of things and most labs do that.  So it shouldn't be difficult to have that capacity and so that’s why I would be surprised if you had a situation where the signatory for those samples was not a microbiologist for microbiological analysis.

MS LINTERMAN:
When you refer to the signatory for the sample, do you mean the person who's doing the testing?

DR DEERE:
Not necessarily.  They may not be doing – they may have a technician doing much of the actual work but someone who signs off that is an accredited method but it's meeting the IANZ requirements and that they are taking accountability for that, the credibility of that result as a professional microbiologist and they will stand up and defend that result and be confident in that result.  So often the signatory may not be the person who's done the actual hands-on work because much of the routine microbiology can be done by experienced technicians but to have that oversight from sampling through to the result that gets reported, to understand all that would be, logically would be an accredited person with that required experience and similarly in chemistry, it would be a chemist in that case but it would be a similar concept.

MS LINTERMAN:
Thank you.  Ms Holstra, any comments from your practical experience?

MS HOFSTRA:
No, I support what Dr Deere has said, that if you have got a laboratory that’s undertaking microbiological testing, the staff member who is normally a key technical person or signatory taking responsibility for the results might not necessarily be the person that did the testing but they certainly have the expertise and appropriate qualifications to look at the type of sample that came in, the results and the QC or quality control aspects to have confidence that the result going out is a valid one.

DR POUTASI:
Can I just check there?  So is it an IANZ requirement that that is a microbiologist?

MS HOFSTRA:
The IANZ requirement is that they are a suitably qualified and experienced individual and if you are in a laboratory that is doing a very very small scope of testing, it might be somebody who has got 20 years’ experience in that field but perhaps does not have a formal degree-level qualification.  It could have been an old New Zealand Certificate in Science, which is now equivalent to the diploma.  If it's a laboratory that’s putting out, say in a bacteria results that require probably a higher level of expertise, then it would be a microbiologist.

JUSTICE STEVENS:
With a degree?

MS HOFSTRA:
With a degree.

MS LINTERMAN:
Thank you.  Dr Nokes?

DR NOKES:
Certainly if I were a water supplier, I think I would be looking for a microbiological laboratory that was overseen and someone who was taking responsibility of the results being a microbiologist and Dr Deere got in before me with regards to the reverse case as far as chemistry is concerned as well.

MS HOFSTRA:
And Ms Gilbert?

MS GILBERT:
I agree with the Panel.

MS LINTERMAN:
Thank you.  I want to move now to accreditation, which has already been a bit of a hot topic this morning.  The IANZ process provides for two levels of recognition, so laboratories have either full accreditation if they're assessed to demonstrate to compliance with the 17025 Standard or they can have level 2 recognition if they're assessed to demonstrate compliance with the Ministry of Health level 2 criteria.  Why have we got two levels of accreditation?  Shall we start in the middle?  Ms Hofstra?

MS HOFSTRA:
It's historical.  When IANZ took over the assessment and oversight of the drinking water programme, going back about 14 years or so.  It was the Ministry of Health criteria and that was based on a report that was produced by ESR.  A lot of the laboratories were already accredited so it made sense for us to extend their accreditation from their chemical and biological programmes into a drinking water programme which was basically the same testing but it was limited to the testing required by the New Zealand Drinking Water Standards and then we had, I think it was about eight laboratories at that stage that only met the Ministry of Health criteria.  We didn’t mandate that they become accredited but we have never received new applications under that programme.  We've just continued to leave them as are.  Any new applicants that want to test drinking water come under the accreditation criteria.

MS LINTERMAN:
So what's the difference between the two levels?

MS HOFSTRA:
Technically they're the same.  The difference is that level 2 laboratories are not required to have management review to carry out internal audits or have a formal process for controlling their documentation.  Technically, in terms of using calibrated equipment, having appropriately qualified personnel, using recognised methods, investigating issues that might occur with testing, it's exactly the same criteria that’s applied.

MS LINTERMAN:
Do any of the other Panel members have any comments on that difference?  Ms Gilbert?

MS GILBERT:
No comments.

MS LINTERMAN:
Dr Nokes?  Dr Deere?  Dr Fricker?

DR FRICKER:
Well, given that it's the single most important test for an untreated supply, I do have some concerns about the whole concept of level 2 laboratories performing microbiological analyses.  It's the only test that’s really important in terms of assessing the quality of that water from a public health perspective and potentially we're allowing non-microbiologists to oversee that test and I have some difficulty with that.

MS LINTERMAN:
And so we heard from Ms Hofstra that the main difference is in the management routines and that sort of side of it.  So we might fit that into the monitoring sort of post-accreditation side of things.  Is that part of your concern?

DR FRICKER:
Yeah, I think that forms part of it.  The whole concept for me is that if you're performing a test that that’s important, everybody should be at the same standard and I don’t think they are.  In fact I know they're not.

MS LINTERMAN:
So leaving the level 2 recognition –

JUSTICE STEVENS:
Does that mean, Dr Fricker, that there is a lumpiness in the personnel that populate the laboratories in terms of abilities and experience?

DR FRICKER:
There tends to be.  The level 2s tend to be the smaller laboratories and often they might be primarily chemistry laboratories and would have chemists performing microbiological tests.

JUSTICE STEVENS:
All right.  Well, that leads on, if they are the smaller laboratories, are they going to be in regions and smaller centres?  Does that follow?

DR FRICKER:
That tends to be the case, I think.

JUSTICE STEVENS:
And you gave an example before of how the larger water suppliers are able to contract in their supply agreements with laboratories to have suitably qualified testing personnel.

DR FRICKER:
Correct.

JUSTICE STEVENS:
Does the same apply with the smaller water suppliers dealing with the labs with second tier testers?

DR FRICKER:
Well, the issue is, I think, that some of the smaller labs don’t have those personnel available and there's a perception at least that microbiology testing needs to be done locally.  That’s not the case but there is a perception that that’s the case.  For example –

JUSTICE STEVENS:
So they cannot contract?  A water supplier does not have that option?  That is your point?

DR FRICKER:
Well, they do have the option.  No, the point is –

JUSTICE STEVENS:
No, they have an option but practically –

DR FRICKER:
No, practically they can but there's a perception that they can't.  So Scotland is a, you know, reasonable-sized country.  It has two laboratories.  That’s it and all the microbiology is done in those two centres.  So there is no reason to use laboratories with staff that don’t include professionally-trained microbiologists.

MR WILSON:
And I would just comment that for 10 years, New Plymouth had all their testing done in Wellington.

DR FRICKER:
Yeah, and Coromandel has all of theirs done in Auckland.

JUSTICE STEVENS:
So again, it is a systemic issue.  It could be changed?

DR FRICKER:
Yes.

MS LINTERMAN:
Thank you.  I'll put that to the rest of the Panel.  I'd ask, is there a case for a centralised laboratory system, say in our main centres or would you say that we can continue to have the range of smaller regional laboratories?  We'll start with you, Ms Gilbert?

MS GILBERT:
I think the criterion is that the laboratories are competent, that they can deliver reliable and valid scientific results.

MS LINTERMAN:
Thank you.  And what do you say to Dr Fricker’s comments that smaller laboratories can't ensure competent results?

MS GILBERT:
I think I'd pick up Dr Deere’s comments that laboratories may not be just analysing water samples, so that if a laboratory has got a strong level of expertise across a range of different products that they're analysing, then they may still be able to operate in smaller centres.

MS LINTERMAN:
But isn't the point the they need that specific drinking water microbiology experience?

MS GILBERT:
I think they need microbiology experience.  They need to understand the methodologies that they're using and be able to interpret the results and be assured that the results are reliable.  I would defer to other experts to say whether in fact drinking water microbiology is an essential sub-speciality of microbiology.

MS LINTERMAN:
Thank you.  Dr Nokes?

DR NOKES:
My concern with a single central laboratory is the ability of really remote suppliers to get samples within, to the laboratory, in a suitable sort of time.  I understand Dr Fricker’s point about only two labs in Scotland managing to get all samples needed.  The work that we did a number of years ago from a number of really quite remote supplies, we had problems managing to get courier and flight correspondence to get samples to the lab in time, so I don’t have a problem with a central laboratory concept otherwise, but I think that if we are going to go down that road then need to look at the practicalities of getting samples there on time.

MS LINTERMAN:

Ms Hofstra?

MS HOFSTRA: 

I’d support Dr Nokes in that regard.  Most of the laboratories that are the smaller isolated ones, it is part of the reason for them existing is because of the location of the sites in which the samples are taken and the lack of infrastructure to get them to the laboratory in a suitable timeframe. 

MS LINTERMAN:

Thank you.  Dr Deere?

DR DEERE:

Yeah, I think sometimes they may need support and assistance if they are below a certain capacity, but if as Ms Gilbert said, if they can meet the criteria that are set for quality and quality assurance and training and expertise, if they can meet those criteria, no reason a small laboratory can't do what it needs to do, when you have to still meet the criteria and as Dr Fricker says, you can transport microbial samples if you have to, I’ve seen – although it's an extreme case – I’ve seen examples where they literally hire a Cessna just to take the microbial samples and bring them to the lab.  In fact, that happens routinely every day of the week in much of the Australian big states where they have a centralised lab and they fly them all around the state.  That's an extreme case, but equally – well, you can do that equally, you can have a good well-setup small local lab if you can meet the criteria.  So the key, I think, is to get the criteria right.

MS LINTERMAN:

Thank you. 

JUSTICE STEVENS:

I was just checking with my colleague and it comes back to Ms Hofstra’s point about the smaller labs.  Is it the case that they typically are in the Regions?

MS HOFSTRA: 

All bar one are what I would call regional. 

JUSTICE STEVENS:

Regional.  Are you able to provide us with where they are?  Where are the big ones?

MS HOFSTRA: 

Are you talking Level 2 laboratories?

JUSTICE STEVENS:

Well just how many major laboratories are there?  Just so that we’ve got a picture?

MS HOFSTRA: 

I think we have about 48 that do – that are accredited under the drinking water programme. 

JUSTICE STEVENS:

Total.

MS HOFSTRA: 

Total.

JUSTICE STEVENS:

For the whole of New Zealand?

MS HOFSTRA: 

For the whole of New Zealand. 

JUSTICE STEVENS:

Thank you, yes.

MS HOFSTRA: 

48 or 42, and I think we’ve six that are Level 2. 

JUSTICE STEVENS:

Okay.  And they’re mostly – five of them are in the regions, is that right?

MS HOFSTRA: 

Yes.

JUSTICE STEVENS:

Where’s the other one?

MS HOFSTRA: 

Auckland.

JUSTICE STEVENS:

Auckland.  Thank you. 

MS LINTERMAN:

Thank you.  On that same subject, Dr Nokes, I note that the ESR submissions suggest that we could have Government-run public health reference laboratories to provide oversight or assistance for the smaller laboratories.  Do you have any further comment on that or do any of the other panel members have comment on that as a solution?

DR NOKES:

No, I don’t have any further comment on that, no.

MS LINTERMAN:

Thank you.  Dr Deere is that a common occurrence anywhere else?

DR DEERE:

It is because the major Government reference labs aren’t forced by competitive pressures to cut corners which allows them to set a higher standard, a higher bar for quality assurance, quality control and as long as they are not operating in a way that undermines the competitive market they can then provide that reference service to other labs and provide for proficiency testing and cross-checking and they send each other samples and so-on.  So certainly in an Australian context, the benchmark is set by those Government-owned specialist water labs and the numerous other labs that operate tend to operate to that benchmark and use that benchmark.  I don’t know how it would work without that.  I don’t know what you would do without that, without some Government reference lab.  I don’t know how you would benchmark.

MS LINTERMAN:

Thank you.  Dr Fricker?

DR FRICKER:

I think certainly that system could work where there was a reference facility that oversaw the performance of smaller labs and I think if that had of happened, that had of been the case, we wouldn't have seen the situation that we saw with ARL of 1300 samples being scrapped and my concern about that is that that was not the first time that laboratory analysed samples with chlorine in.  They analysed samples with chlorine in every time the District Council chlorinated and we don’t know whether in those previous occasions they were using bottles with thiosulfate, my gas is not, but it is a real concern and errors like that should never occur.  The laboratory should have had systems in place and the accreditation system should have had systems in place to make sure that couldn't happen. 

JUSTICE STEVENS:

Are you able to comment on as a microbiologist and I will ask Dr Deere the same question, how serious on a scale of one to 10, how serious was that error?

DR FRICKER:

Ten.

JUSTICE STEVENS:

Ten?

DR FRICKER:

And a half. 

JUSTICE STEVENS:

Okay, so put it in words then?

DR FRICKER:

The samples were meaningless.  They would all have been zeros, irrespective of whether there were contaminants there or not.  So the samples were completely meaningless and misleading. 

JUSTICE STEVENS:
Dr Deere?

DR DEERE:

Correct.  The samples would have to be discarded and so I mean, you can't give it any kind of percentage other than 100% failure if you can't use the sample for anything.  It is meaningless.  There are some organisms you can test for that don’t require the chlorine to be neutralised, but with the tests they were doing you have to neutralise the chlorine straight away.  They didn't and so, I mean, it may be an understandable error in an area that largely didn't use chlorine, but it is fairly basic and so it was a surprising error.

JUSTICE STEVENS:

And in terms of the system that allowed that to happen, would it be your view that it ought to be or to have been investigated?

DR DEERE:

Well, I’m surprised it wasn’t picked up because even if the sampler didn't understand, when the sample bottles were received normally sample bottles that have thiosulfate in, which is the neutralising agent, they are indicated as such so the analyst should have picked it up, so there are multiple places it should have got picked up.  So I’m surprised it wasn’t picked up.  The other thing is, quite often when you take microbial samples you also take the pH and chlorine and other things at the same time from the same sample which is good practice.  So it should also have been picking that up.  So just it is surprising that it wasn’t picked up for so long.

JUSTICE STEVENS:

Yes, but accepting then that that happened, we are in a system that we have got, you know, where laboratories are accredited, errors happen.  What then should happen, what would you have expected as a minimum?

DR DEERE:

To me, the root cause analysis should have tried to understand, was that just one person who wasn’t made aware, if so, what is the training process, was there some other breakdown in the quality process?  Go through and look at why it occurred and then share that lesson across the country with all analysts, all councils, all laboratories to make sure it won't happen again.  Look at putting in a corrected action of some sort, which is fairly standard response to error that has broad implications. 

JUSTICE STEVENS:

Dr Fricker, do you agree with that?

DR FRICKER:

I do; however, I think there should have been – and there may well have been, but I haven't seen it – some reasonable explanation from the laboratory that actually performed those tests as to why that happened and I don’t know if that has been forthcoming, but I certainly haven't seen it and I can't imagine what it would say either. 

JUSTICE STEVENS:
But in terms of a regulatory response or a response by the system, is it your view that it should have been investigated?

DR FRICKER:
Yes.  Yeah, absolutely.  I don’t think it's adequate for the lab to just say, “Oh, we've realised that we made a mistake,” because actually they didn’t realise that they made a mistake.  It was others that realised they'd made a mistake and the reasons for that should have been investigated and they should have been providing an explanation as to what happened and why.

JUSTICE STEVENS:
To an official in any official way?

DR FRICKER:
Yeah.

JUSTICE STEVENS:
Thank you.

MS LINTERMAN:
Ms Hofstra, any comments on that discussion?

MS HOFSTRA:
The laboratory, once it was made aware that there was a problem, contacted IANZ.  So we were aware in January at the time that they first identified that there was an issue and they’ve subsequently provided us with their route cause analysis.  We're aware of why they believe it went wrong and we're satisfied with the actions that they’ve put in place.

JUSTICE STEVENS:
Has that response or the fact that it was investigated, what the response was being shared with the industry?

MS HOFSTRA:
I don’t know.

JUSTICE STEVENS:
Do you think it would be a good idea as a matter of system that it was so that there was some learnings?

MS HOFSTRA:
I suspect so.  It's not standard for laboratories to compare information in New Zealand when they work in a competitive environment but I suspect if there was an appropriate forum, like drinking water laboratory meeting group or something like that, then they might be happy to do so.  I haven't –

JUSTICE STEVENS:
Well, there is Water New Zealand.  There are plenty of industry bodies.  There is the Ministry of Health.  You could tell them.

MS HOFSTRA:
I'm not aware of what the laboratory has passed on to the Ministry.  I'm only aware of what they’ve told us as part of the process in terms of their investigation.

DR POUTASI:
Can I come in there?  Does IANZ encourage the sharing of quality control information?  I mean is that part and parcel of your work?

MS HOFSTRA:
No.  I mean no, it's not part and parcel of what we look at.  Information laboratories provide to us is confidential between us and the laboratory unless we have an agreement with the lab and the regulator that that information is conveyed directly to the regulator by us and sharing of information between laboratories lies solely with them.

DR POUTASI:
But you would agree it is a good quality assurance mechanism to share information?

MS HOFSTRA:
Certainly and there are some sectors where they do meet and share information, like the independent laboratory group share information between laboratories.

JUSTICE STEVENS:
Let me put this as a possibility.  Why wouldn’t any confidentiality agreement that exists between individual laboratories and IANZ, I assume there is a written agreement of confidentiality?

MS HOFSTRA:
Yes.

JUSTICE STEVENS:
Why would it not have an exclusion in the case of breaches of accreditation, breaches of testing procedures and the like that are investigated and shown to the laboratory to have been at fault, be shared?  I mean that is the very least that perhaps, and those are the rules.  When you are a lab, if you stuff up, you expect to get investigated and you expect the reasons for the stuff-up to be made available to the industry, so as a learning.

MR WILSON:
Of course the other option is that you could share learnings that are anonymised.

JUSTICE STEVENS:
Of course.  I beg that question but that might well be part of your agreement that it be and I mean if it was a really bad one, well, then you would expect it not to be anonymised.  That might well be at the discretion of IANZ.  Just hearing, and this is picking up on Mr Hallam’s really helpful contribution this morning, there just seems to be a bit of black hole around investigation of problems.  In other words, IANZ does the accreditation.  You might expect the system to provide that IANZ would monitor how that is working as you go forward and if it received notification of errors of this nature, that they would then have a system to investigate, report to the Ministry or the regulator or at least tell the industry so that there are, I mean there might be other labs around New Zealand where the same thing is happening.  Heaven forbid.

MR WILSON:
Ms Linterman, I do have some statistics here that I think it is probably useful to read into the record.  These were provided to us through a query earlier in the year via the Ministry of Health but I suspect they probably came from ESR because they refer to the WINZ database and it says, and I quote, “At 8 May 2017 in WINZ,” which is Water Information New Zealand, “There are 49 recognised laboratories in New Zealand.”  It then says that the database does not hold statistics on the individual number of tests performed but it does say that it records one laboratory against each zone in the survey, “A water supplier may use more than one laboratory during the year but in any case only one supply is noted,” and I think that should read, “One laboratory is noted in the survey.”  And it goes on to say, “Suppliers that did not monitor drinking water quality generally have no laboratory noted against them in the survey.  A total 38 labs were marked on the survey for 2015/16.  This may be an underestimate of the number of laboratories used.”  And my own comment would be yes, that is likely because the survey does not include supplies smaller than 500 and it would not pick up the duplicates that are referred to in the above paragraph.  It then goes on to say, “Approximately seven laboratories appear to be responsible for tests covering 76% of the population in the 15/16 report,” and I have added up the top 28 and the top 28 in New Zealand cover 99.2% of the population reported on in the annual survey.  So it gives you an idea, there are a few big ones and there is a number of smaller ones but the smallest of the top 28 is servicing a population of around about 15,000, so that is still a medium-sized supply.

JUSTICE STEVENS:
You might like to have a look at that document.  We will make it available through Ms Linterman and then if, for the purposes of reporting, we need to update it or change it, then can you let us know?

MS HOFSTRA:
(nods)

JUSTICE STEVENS:
Thank you very much.  That has been most helpful.  Did any other members of the Panel want to comment on this question of what you do when there are problems?  Dr Deere?

DR DEERE:
Just very quickly.  To me, being registered as a water supply analytical facility is a privilege and with that privilege, the decision can be made as to what other obligations you have and one of the obligations I think should be to share information that is useful about where you may have made mistakes, to share with other parties anonymously perhaps, and they can all rise together as it were by sharing that.  I think there's the commercial sensitivities are understood but they're registered for public health testing, they have a duty of care and privilege that they need to do more than just keep things to themselves.  So I think I understand it's difficult for IANZ to share that but some mechanism should be put in place as a condition of that accreditation to share the learnings.

MS LINTERMAN:
Thank you.  Ms Gilbert?

MS GILBERT:
I wanted to pick up on both the public health reference laboratory from ESR’s submission and the need for quality assurance between laboratories.  The Ministry of Health contracts ESR for a number of reference laboratory services already and I noted in the ESR submission they still do run one public health laboratory.  In fact when ESR was first formed, they inherited a network of laboratories from the former Department of Health and it may be that one public health reference laboratory is now sufficient for New Zealand.  There's also a New Zealand microbiological network that’s been established and I wonder if a public health reference laboratory, together with the microbiological network, could be a way of sharing information and doing this quality assurance.

JUSTICE STEVENS:
So do I take it from that that you would endorse the need for a reform?

MS GILBERT:

Certainly we could look at our contract with ESR and see where the public health reference for a laboratory may fit in with that.  What may need strengthening, interactions with other laboratories where there are centres of excellent.  Massey University’s Hopkirk Institute for example is the centre of excellence for Protozoa, so it may be a network of excellence rather than an individual centre.

JUSTICE STEVENS:
And to the extent – can you help us with what relationship the Ministry has with IANZ and I don’t mean formal or legal.  I mean in terms of a leadership in the drinking water area?

MS GILBERT:
We rely on IANZ’s expertise in laboratory quality to do that accreditation process.  So we would take our lead from them in terms of making sure that the Standards are enforced and that the laboratories are meeting all the criteria.

JUSTICE STEVENS:
So from a Ministry perspective, you expect and anticipate IANZ to accredit and monitor on an ongoing basis and where mistakes are disclosed, investigate, thoroughly?

MS GILBERT:
Yes, that’s correct.

JUSTICE STEVENS:
And deal with them accordingly?

MS GILBERT:
That’s correct.

JUSTICE STEVENS:
Well do you know that that is – no let me ask Ms HOFSTRA.  Is that how you understand the role of IANZ?

MS HOFSTRA:

For the drinking water accreditation, yes.

JUSTICE STEVENS:
So you accept, or IANZ accepts that it has a role in investigating mistakes when drawn to their attention?

MS HOFSTRA:

For accredited testing laboratories, yes.

JUSTICE STEVENS:
And is there a protocol within IANZ as to what to do in the case of notified mistakes?

MS HOFSTRA:

The protocol is flexible; it depends on the nature of the mistake that the laboratory brings to our attention.  In some cases we can ask for evidence of the root cause analysis and the action taken to prevent recurrence of the issue.  In some cases it might necessitate us carrying out a non-site assessment to verify that the action that has been taken is effective.  In some cases a serious mistake that has not been rectified might result in suspension of accreditation or part thereof so it depends on the extent of the problem that is identified.

JUSTICE STEVENS:
So the piece of the puzzle that is missing is how that is, where appropriate, shared with the water industry, the drinking water industry?

MS HOFSTRA:

Potentially.

JUSTICE STEVENS:
But that would mean changing your confidentiality provisions with the labs?

MS HOFSTRA:

It would.

JUSTICE STEVENS:
Which wouldn’t be difficult because after all it could be made a condition of accreditation, couldn’t it?

MS HOFSTRA:

Yes and we have that in other accreditation programmes.

JUSTICE STEVENS:
Excellent.

DR POUTASI:

One further point, I might have missed the point.  Do you share that with the Ministry, did you say?

MS HOFSTRA:

Yes we have another programme that we operate for MPI and part of the arrangement that the laboratory signs up to with accreditation is that if we identify an issue, then we will inform – there is criteria around the nature of that issue but we will inform the regulator directly.

DR POUTASI:

And does that apply for health?

MS HOFSTRA:

Not for health, no.  This is with MPI.

JUSTICE STEVENS:
Oh well that needs to be locked in as well it seems to me.  And would you have any difficulty with that?

MS GILBERT:

No we wouldn’t.

JUSTICE STEVENS:
I mean it just seems obvious that you should know.

MS GILBERT:
We will look into the MPI model, we will talk to MPI.

JUSTICE STEVENS:
Wonderful.  And don’t wait until the end of the Inquiry, get on with it.  And the same with IANZ.  

MS GILBERT:

No, no.

JUSTICE STEVENS:

Just get on with it.  And the same with IANZ, you know, well any improvements that you can make where problems are shown to emerge, don’t feel constraint.  Ms Linterman.

MS LINTERMAN:

Thank you.  I think while we have Dr Deere and Dr Fricker on the panel with their international experience, I want to go back to once a laboratory is IANZ accredited it forms – goes into the IANZ three-yearly cycle of a, is it two routine reassessments or one routine reassessments and two annual assessments. 

MS HOFSTRA:

Yes.

MS LINTERMAN:

Could you give a bit more detail, Ms Hofstra about that process and then I would ask Dr Deere and Dr Fricker to comment on whether that is international best practice or whether that routine is perhaps able to be strengthened.

MS HOFSTRA: 

Okay, so the accreditation cycle starts with an initial assessment and that involves an IANZ lead assessor whose primary role is to co-ordinate the assessment and review the implementation of the management systems, so that is looking to make sure the laboratory has a robust process for reviewing new work requests, for maintaining documents up to date, investigating issues that might occur with testing or anything else, internal audits and reviewing their management system and then at that initial assessment we also take a technical expert who is from industry, who we qualify in our own system as being appropriate for the scope of the laboratory and they look at the testing and assess whether the laboratory is competent and whether they are producing valid results.  Once the laboratory is accredited, we put them onto a three year cycle.  So they will have an initial assessment, then they will have in the two following years a surveillance assessment.  Now, that is carried out by an IANZ lead assessor who confirms that the laboratory is continuing to maintain their procedures as per accreditation and they will also look at certain aspects of the technical systems like proficiency testing, for example, to just confirm the laboratory continues to produce valid results and then on year three we start the process again with what we call the routine reassessment.  So that assessment again is an IANZ lead assessor with a technical expert or multiple technical experts in the case of some laboratories and those assessments can vary from one day with a two-person team up to eight days with about eight assessors depending on the scope of the laboratory’s request for accreditation.  

MS LINTERMAN:

Thank you.  And so just to be clear for the record, that is the routine assessments and then if something comes up, say in the middle of the gap, the yearly gap, it depends on the level of error or issue what response IANZ will have?

MS HOFSTRA: 

Yeah, so it could be the laboratory provides us with the documentation or it could be that we – and we always reserve the right to go on site.  I mean, if we  go to a laboratory and we’re not confident with where they are at, then we can bring that assessment cycle forward as well.  We can, we reserve the right to go back in three months, six months or 12 months.

MS LINTERMAN:

What would be some examples of errors or issues that might spark that extra visit?  Sort of leading question, was the ARL incident that level of error or what sort of thing are we looking for?

MS HOFSTRA: 

That level of error would, in the first instance, we ask for their root cause, all the paperwork associated with how they identified what went wrong and what they’ve done to rectify the process.  Other issues might be where we get say investigation requests from WorkSafe, for example, in some areas where we have testing laboratories and if we’re not confident that the laboratory has got a handle on the actions that they have taken to address the issue then we will go on site with a technical expert and look at the process from sort of start to finish in terms of how the laboratory is performing. 

MS LINTERMAN:

What about a change in personnel, staff changes?

MS HOFSTRA: 

That would also, if you have, say for example, a small laboratory where the principal microbiologist or chemist left and they didn't have anybody known to us who was taking responsibility for the test results and signing out the reports, then yes, we would go on site to conduct an assessment and make sure that whoever had been appointed as a replacement was continuing to maintain the systems and have valid results produced and in the case where a laboratory loses that staff member which happens in some of the remote locations they may lose that part of their accreditation until such time as they can appoint someone who is competent to oversee the testing. 

MS LINTERMAN:

Thank you.  Dr Fricker, do you have any comments on that routine in principle or?

DR FRICKER:
That’s fairly typical.  I'd like to know a little bit more about the external quality assurance and what constitutes success or failure in terms of how many times can you get it wrong and still maintain your accreditation?

MS HOFSTRA:
By external quality assurance, do you mean proficiency testing or –

DR FRICKER:
Yeah.

MS HOFSTRA:
– or EQAs, yeah.  For example, microbiology, the samples are made available by the proficiency testing provider, I think, every month for like E.coli, which is the primary organism and if we saw the laboratory, well, because we're looking at it once a year, I mean if they were continually getting it wrong, then we would pull their accreditation.  If they got one or two alerts but we were satisfied with the investigations that they had implemented and any changes that had been made were effective, we’d leave it with them to sort out but we’d keep a watching brief on it.  In some cases we might require that they provide the information to us every month so we can see that the actions taken continue to be effective.

DR FRICKER:
So you only look at the data once a year?

MS HOFSTRA:
Yes, that’s right.

DR FRICKER:
So they could’ve been getting it wrong for a year before you find out that they'd been getting it wrong for a year?  So they could’ve been missing contamination, for whoever the customer is, for a year before it's ever detected?  That seems to me a little bit scary.

MS HOFSTRA:
I can't think of a laboratory that I've been in the last 15 years that has consistently month after month failed to get a correct result in their proficiency testing and if we did go in after a year and we saw that that had been happening in the previous 12 months, then their accreditation would be removed until such time as they'd shown us that they had their testing under control.

DR FRICKER:
I would suggest you'd never accredit that laboratory again because if they had failed 12 consecutive months and didn’t inform you, would you ever trust them to be accredited again?  I mean I'd be – I mean I understand that that’s a really extreme case and it's unlikely to happen, but I guess what I'm driving at is, is there a firm criterion that if you get it wrong twice in succession, you know, in the same way as you would for internal QC, if you're outside of two SDs for a test, that’s a warning.  If you're outside three SDs, you stop, is there not something hard and fast like that for the QA because if there isn't, there should be.

MS HOFSTRA:
Not under the drinking water programme there isn't, no.

JUSTICE STEVENS:
Is that something that perhaps could be looked at?  I mean what we are dealing with here is public health and you may not have read chapter and verse of the stage 1, but in that, we referred to the high standard that needs to be applied in respect of public health safety, the safety of the public, in the context of drinking water.  Now, if that were applied into your, and it is really the monitoring of an initial accreditation, then that might warrant an increase in the examination of earlier than one year.

MS HOFSTRA:
If we had concerns, looking say for example with an initial assessment, that a laboratory’s performance was patchy, we would never grant accreditation in the first place.  We've got to be confident that that laboratory has got a handle on the process and that they producing valid results routinely and that they also have robust processes in place to deal with any continuing non‑conformances and for example external quality assurance, otherwise we would never grant it in the first place.

JUSTICE STEVENS:
Do they have to notify you if they discover mistakes?

MS HOFSTRA:
If it's external proficiency that they’ve failed once or twice in a given year, no, they don’t.  If it's major issues, then yes, they need to tell us what's going on.

JUSTICE STEVENS:
How do you define a major issue?

MS HOFSTRA:
If it's likely to impact on their accreditation or they’ve produced a series of reports or results that are found to be incorrect, they let us know and that’s in our criteria when they sign up for the process.

JUSTICE STEVENS:
Thank you.  Ms Linterman?

MS LINTERMAN:
Dr Fricker, could you go a bit further?  Are there any overseas examples of the sort of IANZ routine that might be better to implement in New Zealand?  Is there any sort of graduated system where laboratories are say assessed on a three-monthly or six-monthly basis initially or what would be a better system?

DR FRICKER:
Well, a better, I think, that if it is monthly, which I'd be surprised actually if it was monthly, because I don’t know of any other country that has monthly external quality assurance, but there should be a report issued by the proficiency scheme provider and that should say where your result fell in terms of with respect to everybody else’s result.  I mean I'm assuming these are quantitative external QAs.

MS HOFSTRA:
Yes.  Yes, and the report is provided by the proficiency testing provider back to the laboratory.

DR FRICKER:
Yeah.  So there should be, in my opinion, and it is the case in the UK, it's the case certainly for legionella testing in the US, I think also for, and certainly for cryptosporidium testing in the US, that there are requirements that say if you fall outside the limits for two consecutive samples, then you have to perform certain investigations to convince the either accreditation body in the case of the UK, or in the US it might be the Centre for Disease Control or it might be the Environmental Protection Agency, depending on which parameter, that you have things back under control.  So I think it would strengthen the whole accreditation scheme if there were more frequent examinations of external quality assurance data and there should be an obligation on the part of laboratories to supply that information to IANZ.  I'd also, I guess, there should also be some sort of different policy for those laboratories that only perform presence/absence testing because you can't use the same external proficiency scheme for quantitative and for presence/absence testing.  It's not possible because for presence/absence testing, you need multiples of the same sample at low concentration.  For quantitative, the numbers need to be higher.  To my knowledge, there's only one system in place in New Zealand.  That’s something that should be –

JUSTICE STEVENS:
Before you respond on that, Ms Hofstra, these are just suggestions and obviously as an Inquiry Panel, we appreciate that there may be resourcing issues.  So nice to have, should have, required to have, you know.

DR FRICKER:
Must have.

JUSTICE STEVENS:
Must have.

DR FRICKER:
It's public health and if you're allowing there to be presence/absence testing, then low concentration in an appropriate way is a must-have because that’s what suppliers will be basing their decisions on.  So it's a must-have.

JUSTICE STEVENS:
All right, and then perhaps before you respond, what about, Dr Deere, do you agree with what Dr Fricker has been saying?

DR DEERE:
I think I can't add anything to that and I think –

JUSTICE STEVENS:
Say again?

DR DEERE:
I can't add anything to that and just to note that…..

JUSTICE STEVENS:

Say again, you?

DR DEERE:

I can't add anything to that and just to note that the discussion that Ms Hofstra had about how IANZ functions appears to be consistent with other schemes that I have seen.  The only concern I have got is and it comes down to this problem of how people refer to the “smart client” where I have often seen people order tests and they say, “I’ve ordered a test from an accredited lab,” without realising the lab is only accredited for certain tests.  

JUSTICE STEVENS:

Yes.

DR DEERE:

Or not understanding that the lab is accredited for a test, but they haven't ordered an accredited test by an accredited signatory.  So that I don’t know, it's not really an IANZ responsibility, but there needs to be some education of the industry that, “What's the right question to ask when and what should you put in your contracts?”  Because the process sounds correct, but the labs can offer services outside of that without the client necessarily realising and that has been a common failure mode as well that I have seen.

JUSTICE STEVENS:

Well, that would be a good reason for sharing where problems emerge, wouldn't it?

DR DEERE:

Yes and there’s a good example of a common failure mode that could be shared.   

JUSTICE STEVENS:

Yes, correct.  

MS LINTERMAN:

Dr Nokes, do you have anything to add?
DR NOKES:

No, I haven't, excuse me, no thank you. 

MS LINTERMAN:
Ms Gilbert?

MS GILBERT:

No, I don’t.

MS LINTERMAN:
Ms Hofstra, shall we hear from you then?

MS HOFSTRA: 

I was just going to say the proficiency testing provider that offers the potable water samples in New Zealand have a quantitative and a qualitative round and because they also offer programmes for the meat industry it is a monthly programme that is a prerequisite hence the frequency that is possibly not available in other countries and one thing that we do look at is the laboratory system for taking action if they get an outlier result in that proficiency round and that is part of us being confident that they have the processes in place to do something about it if the results show that their testing is not as it should be.

MR WILSON:

Ms Hofstra, it occurred to me that in a lot of our rural areas we’ve got a lot of agricultural activity going on.  So is there an opportunity where we have food testing laboratories that are not currently doing water testing but might be better placed to do water testing in some of these more remote areas?  Is there any attempt to line the labs up or is that just left to the market?

MS HOFSTRA: 

It is left to the market, but I am aware of some laboratories that are on meat plants, for example, in more rural areas where they also do drinking water testing so in that case they have taken it upon themselves but we leave it to the market to decide where they want their testing to be carried out.

MR WILSON:

And so a question, I suppose, for Ms Gilbert, if theoretically we were to see a reduced number of testing, do you see it as a role for the Ministry of Health to attempt to do – jointly with the MPI obviously – to attempt to do some of that matching up so that you could address some of this problems with very remote areas where there may not be water testing laboratories but there might be food testing laboratories?

MS GILBERT:

That is certainly something we could look into.  We haven't thought of it until now.  We have been more concerned that the laboratories that do offer services have the appropriate experience and accreditation, but certainly if there were capability and capacity issues looking at synergies between laboratories could be something that we do look at.  I also wonder if this is something within that larger question around a public health reference laboratory and the role of a microbiology network.

MR WILSON:

Because presumably the meat laboratories are pretty interested in microbiology as well?

MS GILBERT:

Mhm.

MS LINTERMAN:

Thank you.  I want to pick up on a point that Dr Deere made earlier about the sort of independence of the laboratories.  What is your position on where the laboratory should fit within the drinking water regime?  Should – are they sort of necessarily independent from the water supplier and this goes back to Your Honour’s questions about sharing information, do they need to be independent by nature of their testing function or is there a place for them in the partnerships and collaboration that we have discussed in the system?

DR DEERE:

Sounds like in theory they should be independent when you ask the question, but in my experience they’re often not.  They’re often owned by or part of the water utility or have a partnership with the water utility in relation to making sure there is capacity.  So it's not the common practice or it's not the, you know, it's not the overwhelmingly common practice that they are actually independent, but it is a good question.  I hadn’t thought through – if I think through the implications of that, but the norm has been historically as water utilities often have their own laboratory or have a partnership with a private laboratory, there's not really independence and part of that was so they can provide the capacity that’s required to have that there, it's a good question, I'm not sure of the answer.

Mr wilson:

Dr Deere in the environmental testing it is not unusual for the water entity or sewerage entity in this case to have their own laboratory which they need for their own process control and quality assurance and often for their own billing for trade waste customers and to have a very light overview from the environmental regulator to the point where the environmental regulator will do sufficient testing to ensure that they have confidence in the in house laboratory for the – of the sewage authority.  Do you see a possible parallel in that for the water industry or would the accreditation of the in house laboratory provide sufficient confidence that you wouldn't need to do inter‑laboratory comparisons which is not uncommon, for instance, in the environmental game?

Dr Deere:

I will still see inter-laboratory comparisons and proficiency as being essential regardless of the independence of the laboratory.  The question was, now it's been raised, it's made me realise as you say many of the sewerage treatment plant discharge the laboratory results that are used for the licences for discharge in many of the drinking water that result often come from a lab owned by the water utility so in a sense it's not independent and yet I've not, to date I've not heard that raised as a concern by the regulators and one of the things I look at as a Drinking Water Assessor when I do drinking water assessments is I got to the lab and talk to the microbiologists and ask them or the chemists, ask them what their processes are, ask them what proficiency trials they're in and those proficiency trials become one of the key in the sources of independence, so there is an independent check somewhere in there and then there's usually an IANZ equivalent audit as well, another independent check.  So there is some independence but the actual lab itself often isn't independent.

Mr Wilson:

Because in New Zealand it's quite common for a local authority to have its own wastewater laboratory.  The regional counsel who are their environmental regulator to have their own laboratory and then as they get a greater confidence in the veracity of the numbers that are coming out of the sewage treatment plant number 2 reduce their monitoring down to a sort of quality assurance confidence level is that I just see there could well be a natural parallel on the drinking water side but in my experience it's not there to the same way that it is in the wastewater side?

Dr Deere:

I agree there's a parallel indeed if you’ve got a wastewater lab doing microbiology although you’ve got to separate the various samples and equipment the microbiology expertise required, for instance, would be more or less the same as it would be for a water laboratory so in principle they should be able to set up and get accredited for water as well.

Mr Wilson:

A number in New Zealand have.  

Ms linterman:

While we’re on that topic Dr Deere there have been some concerns raised through the Inquiry about perhaps smaller laboratories that are undertaking potable and non-potable testing do you think we need stricter requirements around the separation of testing and those sorts of things?

Dr Deere:

So you’re referring to separation from the water utility or separation from?

Ms linterman:

Separation within the laboratory of wastewater and drinking water testing?

Dr Deere: 

Yes in general they have to be separated in terms of both from the point of receival because there's often quite grossly contaminated material even on the outside of the container and a trace of that material, there can be millions or billions of organisms per gram on the wastewater sample.  So it's far easier to see how you could get cross-contaminations, they need to be separated and they usually are separated both in terms of the receival point and how they're handled is good practice.  If they're not there's a high risk of cross-contamination, it's very hard to avoid it.  

Justice Stevens:

I believe that’s a part of the accreditation process isn't it, making sure that the separation is in fact a true or adequate separation?

Ms HOFSTRA
Yes it's part of what we take into consideration when we look at the scope of work that the laboratory wants accreditation for.

MS LINTERMAN:
Dr Fricker, I saw you nodding your head.  I don’t think the transcriber would have picked that up.  Do you have any comments?

DR FRICKER:
I do have a comment and that if it is part of the IANZ accreditation process, then it's not implemented because I know of laboratories that have been logging in samples both clean and potable and non-potable at the same site by the same people at the same time and are IANZ accredited.  So, you know, it's an absolute must that you separate them but they shouldn't go in the same vehicle, they shouldn't go in the same cool box and they shouldn't be logged in in the same place but –

JUSTICE STEVENS:
And presumably within the laboratories there should be completely 

DR FRICKER:
Yeah, different benches, separated –

JUSTICE STEVENS:
Different benches, machinery.

MR WILSON:
And ideally the laboratory should not be within a wastewater treatment plant?

DR FRICKER:
It can be, if you have enough money to install the air handling system but, no, ideally not but it's a huge issue and if there are laboratories handling potable and non-potable samples without due separation, they accreditation should be, for drinking water at least, should be withdrawn immediately because you can't do that.

MR WILSON:
Tell me, Dr Deere and Dr Fricker, would you have any understanding of what percentage of a typical drinking water utility, what percentage of their operating costs the testing regime is?

DR FRICKER:
Less than 1%.

MR WILSON:
So we could double it without having a huge impact on the price of water?’

DR FRICKER:
Without having any impact on the price of water.

MR WILSON:
Or treble it?

DR FRICKER:
Or more.

MR WILSON:
Dr Deere?

DR DEERE:
Yeah, certainly the routine baseline testing for things like E.coli is not going to be in the, you know, the 1% level.  If they start doing lots of protozoa testing, or specialist chemical testing, you might start to get to hundreds or thousands of dollars per sample and it might eventually add up, if it was a big programme, but in general, laboratory costs are tiny fraction of the water supply costs.  They're not really a significant part of the costs.

MR WILSON:
So we should be aiming for quality and not be too much worried about cost?

DR DEERE:
That would be correct and in fact I would say that if you take a shortcut to reduce the quality and save a few dollars on your tests, it'll backfire and I've seen that happen many times, people have spent maybe millions sometimes on testing programmes and had to throw all the results out at the end and it's fundamentally impacted their capital decisions and you can either over- or under-react or over- or under-treat or over- or under-invest because of bad decisions and for the marginal cost of getting the good results and getting reliable tests, that was a silly decision to make that, to cut that corner.  So I think it's an area where the marginal extra cost of doing it well is well worth that investment.

MR WILSON:
So what you are saying is that not only is the operating cost of testing negligible, but the investment in testing has significant influence upon your capital programme and good test results can well save a lot of money?

DR DEERE:
Absolutely and vice versa as well.

JUSTICE STEVENS:
Do you agree with that, Dr Fricker?

DR FRICKER:
Yeah, it's absolutely correct.  Not only on the capital programme but on maintenance of water quality and distribution, using the right test has a significant impact there.  Capital programme for sure.  Public health for sure and I guess that leads me to say I'm quite amazed at the number of different tests that are allowed to be used in New Zealand for compliance testing given that there is so much information in the literature about how poor some of those tests are.  That’s not, I'm not saying that’s peculiar to New Zealand, because the same situation occurs in the US and there may be many reasons for it but by selecting the right test, I could give you a positive or negative result, whichever you required and that’s –

MR WILSON:
That might not be helpful for my capital investment programme?

DR FRICKER:

That may not be.  But for some utilities it might be desirable. 

MS LINTERMAN:

Ms Hofstra, do you have any comments on that, on the number of tests that are available and whether those are actually all used or by the laboratories?

MS HOFSTRA: 

Are we referring just to microbiological tests for E.coli here?

MS LINTERMAN:

I think we will limit it to that, keep it simple.

MS HOFSTRA: 

So yeah, there is a range of test options, all of which have been approved by the Ministry of Health.  So each time a new manufacturer of a kit or a laboratory wants to use a method that’s perhaps not already specified, they have to go through a validation protocol, submit the information to the Ministry of Health who then approves the test method in question as being appropriate for testing and the Ministry have a list of those methods that they have approved, but it is not, I believe, made public, you actually have to ask for it. 

MS LINTERMAN:

Thank you.  Ms Gilbert, do you have any comments on the number of tests methods and whether they need to be limited?

MS GILBERT:

No, I don’t. 

DR FRICKER:

Could I add something further to that.  The procedures in New Zealand for getting approval for drinking water analysis are far, far simpler than anywhere else in the world that I have ever come across.  The work can be done in two days and approval granted.  It is – I have never seen a programme quite like it anywhere else.  In the US for example it is a nine month programme to get approval because they consider testing for faecal indicators to be quite important, it's the protection of public health, so I am quite concerned about how easy it would be to get a test approved in New Zealand.  Could make one tomorrow that would be approved, it would be approved.

JUSTICE STEVENS:

By Wednesday, or by the end of the week?

DR FRICKER:

Mhm.  In fact, you could use – it's so simple, that you could go into a laboratory and take almost any culture medium, non-selective culture medium that’s one that will grow anything, and use that and according to the MoH principles it would be approved.  So you could use DSB.  It is inappropriate and clearly wasn’t designed by a microbiologist.

JUSTICE STEVENS:

All right, well that’s probably, well, I am not sure it is a good note to go off and have a cup of tea.  Is that a convenient place Ms Linterman?

MS LINTERMAN:

I only have one further question, but I can ask that after the morning – the afternoon tea break and then see if other counsel have any questions.

JUSTICE STEVENS:

Yes and then will that conclude your –

MS LINTERMAN:

That concludes laboratories and then we will ask a few questions on sampling and then –

JUSTICE STEVENS:

Yes and I just want to flag for the panel to think about, one of the terms of reference in respect of which we are asked to make recommendations is any changes or additions to operational practices for monitoring, testing and reporting on and if we interpret those broadly and that is why we are looking at issues and monitoring and testing and laboratories generally, what I would welcome is thoughts on how important in the delivery of safe drinking water is it to get this part of the system right and what changes would you think should be recommended if we are focusing on changes or additions and I appreciate, Ms Hofstra, that from IANZ’s perspective that there are cost implications, so you might like to talk to Mr Hallam at afternoon tea and see what you want to contribute in that regard. All right, is that a convenient place, Ms Linterman?

MS LINTERMAN:

Yes, thank you. 

INQUIRY ADJOURNS:
3.30 pm

inquiry RESUMES:
3.54 pm

MS LINTERMAN:

Ms Hofstra, I have one quick question that arose in the break.  Could you tell me how IANZ is funded?  Not a trick question, just to –

MS HOFSTRA: 

We are user-funded. 

JUSTICE STEVENS:

User-funded.

MS HOFSTRA: 

Yes.  Our customers pay for everything. 

JUSTICE STEVENS:

Okay, so when they apply for accreditation, is there it costs X-thousand dollars to apply to be accredited?

MS HOFSTRA: 

Yes, there's an application fee that they pay, then there’s an annual fee that they pay which allows for the administration of the programmes and then they pay for all of their assessment costs so office-based time, on-site assessment time and expenses associated with getting the team there plus any follow-up activity related to the assessment like review of corrective action clearance material.

MR WILSON:

And a purchase fee.  Presumably if they have got 148 accredited tests, they pay slightly more than if they have got one?

MS HOFSTRA: 

Their assessment would take considerably longer and yes, they pay a lot more.  It's based on an hourly rate in this programme so if their assessment takes a day obviously their bill is a lot shorter than a laboratory with 135 tests that takes seven days.  

MR WILSON:

With eight people or whatever. 

JUSTICE STEVENS:

And if a laboratory makes an error or series of errors that come to you and you decide to investigate, do they pay a fee?

MS HOFSTRA: 

They pay for the time taken to investigate and follow-up, for however long it takes and if it is an investigation that we can do in the office via phone calls and emails, et cetera, then the bill may be slightly lower, but if we necessitates us going on site then we have no hesitation to do that because we want to be confident with the decisions that we make with regard to their accreditation and the cost is passed onto the laboratory. 

JUSTICE STEVENS:

That is extremely helpful, thank you.  

MS HOFSTRA: 

Thank you. 

JUSTICE STEVENS:

Just as a matter of interest, how much does it cost to make an application to be accredited?  I’ve never applied or seen an application?  I mean, is it $1000 or –

MS HOFSTRA: 

Yeah, the application fee is about $1065 plus GST for a single laboratory to apply for accreditation. 

JUSTICE STEVENS:

And if it is for multiple testing, then what, how and it goes up incrementally or?

MS HOFSTRA: 

The application remains the same, but the annual fees change.  So if a small laboratory had accreditation for some chemical and some microbiological testing under the drinking water programme, their annual accreditation fees would be about $2200 plus GST and then they pay for the on-site time and expenses related to the assessment on top of that.  The application is the one-off fee when they first come to us.

MR WILSON:

But in relationship to the question I was asking Doctors Fricker and Deere before, those costs are not significant in terms of the cost of running a water supply operation?

MS HOFSTRA: 

I couldn't possibly comment. 

JUSTICE STEVENS:

Dr Poutasi, did you have any further questions on funding?

DR POUTASI:
No, thank you.  

JUSTICE STEVENS:

Thank you.  Is that how most overseas laboratories are funded, Dr Fricker?

DR FRICKER:

It's exactly how all accreditation bodies that I’ve come across are funded overseas, yeah.

DR DEERE:

The same model in Australia, too.  It does cause a slight awkwardness where the accreditation body, I mean, I do assessments on behalf of the NATA, the Australian equivalent of IANZ, which is N-A-T-A or NATA.  It does cause a slight awkwardness where one doesn’t want to lose a member of your accredited laboratories because you lose the revenue from them so it can create a slight awkwardness that it becomes more of a peer review sometimes than a hard assessment, so there is a little tension there, but in general there is a high stated sought by most laboratories.  They want to keep their standards high, so it's not a – I don’t think it's a fundamental problem, but it is acknowledged that the funding from those parties does create an awkwardness for the accreditation body.  You’re accrediting those that are funding you and that is an awkwardness, but it is one that, as Dr Fricker says, is normal around the world.

JUSTICE STEVENS:

And they seem to accept it, Ms Hofstra?

MS HOFSTRA: 

Yes, I mean, probably half of our laboratories are in accreditation programmes voluntarily, not because they have to, so they’re paying the costs because they see the benefit to it. 

MS LINTERMAN:

Thank you.  I want to finish these questions on laboratories just by coming back to the Ministry of Health’s role and their oversight.  Ms Gilbert, you are new to the panel now, but you will have heard this morning Mr Gedye put some questions to this morning’s panel around the correspondence between the District Council and the Ministry of Health following the ARL error.  This is common bundle reference 209 which is the – sorry, 208, which is the letter to the District Council from Dr Jessamine on behalf of the Ministry and I won't repeat the statements made in the letter, but basically what the letter says is that the statutory duties and powers of the Director-General in relation to laboratories are limited to recognition and the Ministry essentially has no role, that role is undertaken by IANZ.  Ms Gilbert do you have any comments in light of the discussion during this panel session about the Ministry’s oversight of laboratories and whether they should be doing anything further?

Ms Gilbert:

I think that the issue with the laboratory in the Hawke's Bay really caused us to go back and look at the requirements in the Health Act for the Director‑General’s recognition and we wonder whether the recognition of laboratories which we understand is intended to make it easy for water supplier to find out appropriate laboratories that they can use that are of an appropriate standard may give a false sense to water suppliers that there's some additional Ministry quality assurance check which there isn't.  So the way we find out about the laboratories which go in the Director-General’s recognised laboratory list are we take those off IANZ so these are IANZ accredited and recognised laboratories and all we simply do is provide that information on the Ministry’s website and so it is a question around what value we add and whether that is giving in an appropriate sense of confidence to water suppliers.

Ms linterman:

I want to read now just from section 69ZY of the Health Act, don’t worry about getting it in front of you but subsection (3) says, “A laboratory may be recognised on whatever terms and conditions the Director-General considers appropriate including without limitation terms enabling the Director-General to suspend or withdraw recognition in any specified circumstances.”  So would you say on the basis of that subsection there is a power beyond recognition simply on the basis of accreditation for the Ministry to impose additional conditions on recognition of laboratories?

Ms Gilbert:

The Director-General hasn’t exercised those powers and it would be a process we would have to think about it as what that would add to the IANZ accreditation process and what expertise the Ministry would have in terms of providing that whatever she can balance was thought to be appropriate.

Ms linterman:

But if we were to think hypothetically about some specified circumstances would you say the ARL area is a fairly fundamental one that would be able to be covered in that sort of instrument of recognition?

Ms Gilbert:

My understanding is that era was covered in the accreditation of the laboratory and the non-conformance.

Justice Stevens: 

On what basis did the Ministry reach that view, did you talk to IANZ about that?

Ms Gilbert:

We were advised by the public health unit that the laboratory had informed IANZ and that IANZ was going to take action.

Justice Stevens:

Did the Ministry check with IANZ that it was actually going to do something, because I mean on the face of it I'm just trying to remember in my head the letter that the Hastings District Council wrote to the Director-General, do you remember the letter?

Ms Gilbert:

I did see the letter.

Justice Stevens:

It's CB208, have you got that one, 209.  Is that dated the 17th of July.  Have you got it in front of you?

Ms Gilbert:

I do Sir.

Justice Stevens: 

Now as it happened this matter was looked at in the June hearings, were you aware of that?

Ms Gilbert:

I did see the transcripts from the hearing.

Justice Stevens: 

So you would know that the Inquiry was interested in this topic?

Ms Gilbert:

Yes Sir.
Justice Stevens: 

And in fact encouraged Mr Thew to write, do you remember that passage of the transcript?

Ms Gilbert:

I remember it was in the transcript I can't remember the detail.

JUSTICE STEVENS:
Yes, and this is the letter that the District Council, particularly Mr Thew, and they raised on page 2, some pretty clear questions did they not?  They are obviously worried about, as was the Inquiry, about this incident because if it is replicated in other cases, it is serious is it not?

MS GILBERT:
It is very serious.

JUSTICE STEVENS:
And we have heard today from Dr Fricker that he puts it, on a scale of one to 10, at 10 and a half.

MS GILBERT:
Yes.

JUSTICE STEVENS:
And the reply that came back, are you saying that it was written from the, I think it was Dr Jessamine that wrote it, that before that was written, he did not contact IANZ?

MS GILBERT:
We didn’t specifically contact IANZ when Dr Jessamine wrote his letter really because we were trying to address the issues raised in Mr Thew’s letter, which were more around, we had thought were more around the role of the Ministry with DG’s recognised laboratory list and then what checks and balances are in place and the Ministry relies on the accreditation process and relies on the IANZ processes to really operate, to make sure that labs are operating appropriately.  We don’t hold laboratory expertise within the Ministry of Health.

JUSTICE STEVENS:
Right.  It just seems that where the Ministry is being asked, you know, for help, it is plainly what they were asking was it not?

MS GILBERT:
Yes.

JUSTICE STEVENS:
How quality assurance of drinking water testing is achieved and demonstrated.

MS GILBERT:
And I think, particularly from the discussions today, there's a number of areas where we can look at.  For example, we can look at the food accreditation model and the way those laboratories operate and the requirements that MPI places on those laboratories.  I think the idea of a public health reference laboratory and the role of the microbiological network could be very valuable.  So I think there's a number of ways we can go to see what we can do to improve the quality assurance that doesn’t take away from IANZ role in accreditation.

JUSTICE STEVENS:
No.

MS GILBERT:
But perhaps helps with information-sharing and sharing of best practice.

JUSTICE STEVENS:
And in fact supports it?

MS GILBERT:
Yes.  Yes.

JUSTICE STEVENS:
Because it just seemed to be a reply that led nowhere.

MS GILBERT:
Certainly when the reply was written, we were ourselves somewhat frustrated with the legislation, that –

JUSTICE STEVENS:
Well, tell us.  That is what we are here for.

MS GILBERT:
Yes, so –

JUSTICE STEVENS:
That is exactly within our terms of reference to help you with.

MS GILBERT:
Yes, so –

JUSTICE STEVENS:
So you have got frustrations.  We are frustrated because we want you to tell us what recommendations you want and you are not telling us.

MS GILBERT:
So certainly the things that I think would be very helpful is, you know, sharing information, better mechanisms for laboratories to work and share best practice, during those discussions, I was minded of the way quality assurance works in the hospital sector, so there's possibly some lessons we can learn there where there are issues of confidentiality but there are still very, it's very important to share best practice and learn from errors.  So I think there's a lot of models that we can really pick up and try and strengthen support for laboratories and for making sure that best practice is recognised across the laboratory sector and –

JUSTICE STEVENS:
Ie, sharing of information?

MS GILBERT:
Yes.

JUSTICE STEVENS:
Where there are problems.  Well, we have talked about that with Ms Hofstra today, you have heard.

MS GILBERT:
Yes.

JUSTICE STEVENS:
And subject to sorting out the confidentiality issue, which is actually only a matter of contract and can no doubt be changed because IANZ sets the conditions, but what I do not get is why you could not have or Dr Jessamine or someone, could not have gone to IANZ and said, “Now, look, we have got this letter from a water supplier.  There has been this serious incident around testing, it's been commented on in the stage 1 report, the Inquiry wants to, you know, wants to has encouraged the District Council to write to us, we’ve got to do something constructive.  Do you see what I'm saying?

Ms Gilbert:

Yes I do.

Justice Stevens:

Because I mean if you’ve got some proposals we’d like to hear from you.  I mean it seems to us that we’ve had to come up with all the ideas from the evidence to date, I mean some very good ones it seems to me from the discussion that’s emerged.  

Ms Gilbert:

Yes that’s correct there's been some excellent suggestions and ideas.

Justice Stevens: 

All right thank you very much.

Ms linterman:

I think we have covered this well but I think it would be useful to have on the record.  Was there also some communication between the District Health Board and the Ministry around the ARL era?

Ms Gilbert:

Yes there was, it was the public health unit that informed us of the error and then they informed us, there was quite a bit of correspondence backwards and forwards and then the public health unit informed us that the error had been corrected, that IANZ have been notified and that IANZ was going to take follow-up action.

Ms linterman:

And this was in around January, January this year?

Ms Gilbert:

It would have been around that time.

Ms linterman:

That’s all the questions I have on laboratories, would you like me to move on sampling just briefly before we take any questions from counsel?

Justice Stevens: 

Let me check with my colleagues, did you have anything further?

Ms Casey:

Nothing from me thank you.

Mr Matheson:

No thank you.

Justice Stevens: 

Mr Matheson, do other members of counsel have any questions?

ms butler:

Yes Sir just several brief questions.  My questions are to Ms Hofstra.

Justice Stevens: 

This is on behalf of which entity now?

Ms butler:

The whole of the Crown but in particular the Ministry of Health.  Now there's just been discussion about the event in January involving ARL are you familiar with that event?

Ms Hofstra:

Yes.

Ms Butler: 

Isn't it correct that IANZ investigated and that no change was made to the accreditation of that lab so as to affect its registration?

Ms Hofstra:

It's correct we didn’t make any changes to their scope of accreditation.

Ms Butler: 

And are you familiar, may I take you to the common bundle, document 208 that has just been discussed?

Justice Stevens: 

Which one is that?

Ms Butler: 

That is, Sir the Ministry’s response.

Justice Stevens: 

Dated the 1st of August?

Ms Butler: 

Yes.  And is it correct that that letter was copied to IANZ?

Ms Hofstra:

Yes one of the IANZ staff members is CC'd at the end of the letter.

Justice Stevens: 

I have a follow-up question, is there any – apart from being copied, was there any follow-up discussion or meeting between the Ministry officials and Mr Hallam that you’re aware of?

Ms Hofstra:

You'd have to ask Mr Hallam.

Justice Stevens: 

Well Mr Hallam, now is your chance?

Mr hallam:

(Unable to hear Mr Hallam as he spoke without microphone)
Justice Stevens: 

Well maybe it would help if the head of secretariat showed you the letter now.

Ms Butler: 

Sir may I please note that the letter is dated the 1st of August 2017 so that’s approximately three or four working days ago.

Mr hallam:

The, sorry.

Justice Stevens: 

Did you receive it?

MR HALLAM:

I obviously did receive it, yes.  I don’t remember reading it, to be quite honest.  I've not been in the office for a few days, but –

MR WILSON:

You may not have read it yet. 

MR HALLAM:

So I have – I am not up to date.

JUSTICE STEVENS:

But it's in your in-tray?

MR HALLAM:

It could well be.

JUSTICE STEVENS:

But obviously no one rang you up before it was sent or after it was sent?
MR HALLAM:

Not that I'm aware of, no and I do keep up-to-date with my messages and things.

JUSTICE STEVENS:

Beg your pardon?

MR HALLAM:

So I do keep up to date with the messages and things, even when I am out of the office.

JUSTICE STEVENS:

I know, I’m not suggesting you don’t, but what we’re asking is whether you were contacted specifically by anyone at the Ministry to discuss the important issues arising?

MR HALLAM:

The answer to that is no.

JUSTICE STEVENS:

Not.  And from the discussions today, do you think that there might be matters of mutual interest between IANZ and the Ministry that you could explore?

MR HALLAM:

Yes, absolutely and what I intend to do before we leave this meeting is to get a copy of her business card from Sally so that we can have some subsequent discussions.

JUSTICE STEVENS:

Very good.  Well, don’t just get the business card, actually get hold of her.

MR HALLAM:

Of course, we actually have to implement that as well.

JUSTICE STEVENS:

And sit down and talk about it.

MR HALLAM:

Indeed. 

JUSTICE STEVENS:

Yes.   

MR HALLAM:

We – I shall guarantee to do that.

JUSTICE STEVENS:

Wonderful, thank you very much Mr Hallam.  Yes, Ms Linterman. 

MS LINTERMAN:

Thank you.  We will now turn to a final few questions on sampling before I’ll ask you your homework question on the importance of monitoring, testing and reporting generally in the context of the whole system.  So Dr Fricker, earlier you described sampling as the most important step in the testing process and that was certainly a theme of many of the submissions on this topic.  Do you have any general comments on that notion, yes?

DR FRICKER:

Well, it is particularly important for microbiological testing simply because probably 25% of the people in this room at this time have E.coli on their hands.  So if sampling is not undertaken correctly then there will be issues around false positives.  If, on the other hand, the wrong vessels are used and one neglects to put a reducing agent in then false negatives will be prominent.  So for microbiology in particular, sampling and subsequent transport of those samples is critical and it is astonishing to me that there are so few organisations that are – that have accreditation around their sampling.  As far as I am concerned, it should be a requirement, it should be a part of the whole audit process for water suppliers for their sampling and testing.  It is in most jurisdictions and there are a few suppliers in New Zealand who have some form of accreditation around sampling, but the majority do not and I find that astonishing because the lab can only deal with what it receives into the lab and I said earlier that probably about half of the positive results that laboratories receive and probably about half are not.  I would say of that half that 80% of those are caused by sampling errors as opposed to laboratory errors.  So sampling and subsequent transport, for me, are critical. 

MS LINTERMAN:

Dr Deere?

DR DEERE:

Yeah, I think that when you think about the results comes in on a piece of paper or a spread sheet or a PDF document and the person sees the results, I mean, if you follow that back through the lab and to the point of sampling, there is a lot of things that can get mixed up and as Dr Fricker says, probably most of those can get mixed up in the sampling part which is a less controlled environment than in the lab part and we often find there’s confusion: was the sample taken before or after the disinfection point, was the sample taken where we thought it was taken, are there two streets with the same name, was the sampling tap a defined sample tap that can be sterilised before sampling or just an ordinary garden tap and there can be errors with labelling, mix-ups in the way that the bottles or containers are labelled.  The other issue – that’s all that can go wrong unless you have carefully controlled and you can imagine that’s not something you’d send anybody out to do, and yet the current process doesn’t have a defined procedure or competency or registration system for the samplers and the sampling but if we look at best practice, best practice usually involves for example GPS locations, as you'd have on your Smart Phone for example, so you know when and where the sample was taken.  It would involve having sometimes barcode readers on the sampling point so you don’t have to enter the number you can, it's entered automatically, define procedures for how you flush those areas and so on and how you make sure the sample is clean when you take it.  You would avoid or make notes of issues, if it's raining for instance, how would you manage the sampling in those conditions or if there's dust in the atmosphere such as pollen or dust from nearby trees and so on.  There's a lot to think about with sampling.  So I think it's an area that’s, we often call it the weak link in the chain that’s neglected but it's relatively easy to proceduralise and train people in and many water operators are trained how to take samples appropriately and what notes to record in doing that and the reason it's important is that when you get a result, if you thought it was treated water and it was raw water, you can imagine you can get very high levels of contamination that would then equally or vice versa and knowing when it was taken is relevant to responding.  The other area I think you need to understand is when a sampler takes a sample for most tests are taken as a group, another area that’s weak is often people just take a sample for E.coli.  Really when you take a sample for E.coli, you should also have a sample for other things such as chlorine residual tepidity, which is basically how dirty the water is, may be an observation or an odour could be taken, any other useful information because when the person in the utility receives that result, not knowing that other information makes it very hard to interpret but if they know when it was taken, where it was taken, what other water quality conditions were like, what environmental conditions were like, that really helps them interpret it and getting the information before the result comes to the person avoids potentially dangerous delays, over-reactions or under-reactions.  So the whole, how you do the sampling is part of it but also what else you sample, what sample suites you collect together is also important and all that can be covered in the procedures for sampling.  Laboratories often do have the expertise to do that but often they are receiving samples from third parties so the laboratories should be able to train those third parties in sampling technique and certify them and visualise them, witness them doing the tests and certify them as competent to do it.

JUSTICE STEVENS:
So just a systemic perspective, and given that we are looking at whole of system, you would emphasise the importance of this part of the system?

DR DEERE:
Yes, I think it's probably the weakest link in the system and because of the cost of paying professional samplers or professional lab staff, a lot of the sampling is done by non-lab people who may or may not have the experience to do that well.  There's no reason they can't be given that expertise.  It's not a high-end skill but they do need to be given that expertise and know what to record and what else to take and at the moment the system is weak in that area.

MS LINTERMAN:
Thank you.  Ms Hofstra, in your practical experience, who's undertaking the sampling at the moment?  Sorry, is it laboratory staff?

MS HOFSTRA:
Not the labs.

MS LINTERMAN:
Not the labs?

MS HOFSTRA:
No.

MS LINTERMAN:
No, so it's water supply staff?

MS HOFSTRA:
Some of it's water supply staff.  Sometimes where you’ve got a lab on plant, they are going out and taking the samples from say the treatment plants themselves but unless they specifically request it as part of their accreditation, then we don’t look at it as part of the assessment process.

JUSTICE STEVENS:
So it is essentially unaccredited?

MS HOFSTRA:
For the most part.  As Dr Fricker said, we've maybe half a dozen labs who have accreditation for sampling activities but not under the drinking water programme.

MS LINTERMAN:
So if the labs aren't overseeing the samplers, who is?

MS HOFSTRA:
I don’t know.

MS LINTERMAN:
Ms Gilbert?  Dr Nokes?

MS GILBERT:
There are some requirements for sampling in the Drinking Water Standards but there's no a person specification, so when the Standards are reviewed, that could be something that’s considered.

MS LINTERMAN:
And is it under the purview of the DWAs or was it ever under their –

MS GILBERT:
The actual compliance with the Drinking Water Standards would be but because there's no person specification, then it would be more around has the sampling been carried out appropriately but actually checking that the competence of the individual sampler because it's not in the Standards, could be an area that needs strengthening.

MR WILSON:
Given that we have got some 700 of the 2500 suppliers that are on the drinking water register, some 700 are reported on an annual basis in the annual report and yet we have got 38 to 48 laboratories, there is a certain inevitability that the water suppliers are going to be doing a good chunk of the sampling rather than the laboratories, simply because there is far more water suppliers than there are laboratories.  So clearly there needs to be a regime that recognises that someone other than a trained laboratory staff is likely to be doing a lot of the sampling and I think that is your point, Dr Fricker, is that that does not mean those people cannot be appropriately, you know, should not be appropriately trained, certified, assessed and all the rest of it.

DR FRICKER:
I think that there are procedures out there that are readily accessible to show how samplers should be trained, how they should be assessed, what procedures they should use, that’s all readily available and it's certainly something that is every bit as important as the IANZ accreditation for what goes on in the laboratory because if that sample is incorrect, whether it's contaminated or it's not taken properly and so it's given a false negative result, the lab can't do anything about that.  The lab can only deal with what it receives.

MR WILSON:
But you would agree with my analysis that most of the samplers are not going to be a laboratory?

DR FRICKER:
Correct, but there's no reason why they can't be trained to do the job properly but there needs to be some mechanism for looking at how samples are taken.  Now, it's the same as laboratory assessments.  When the gamekeeper is there, everybody behaves absolutely perfectly but nonetheless, I think that sampling is neglected and should be part of accreditation for statutory samples at least.

MS LINTERMAN:
Ms Hofstra, would you have any counter-argument to accreditation of samplers?  Is there an expense or a resource associated with that that would be an issue if say your school caretaker was the one undertaking the sampling?

MS HOFSTRA:
Not a resource issue from a IANZ perspective.  It's something that could be added to the assessment readily enough because some of the technical experts that look at the testing are also quite capable of assessing the sampling.  It's working out if you want to tag that responsibility to the laboratories having a programme for, we would have to look at how the laboratory trains, appoints and then monitors the samplers who are providing the samples to them and we have a similar system that already operates, again in the meat industry, which we look at with the accreditation of the testing laboratories but I guess it's one of the findings of this forum, I guess, to decide do they want to put that back to the DWAs to oversee or do they want to make it part of the laboratories remit in terms of accreditation.

MR WILSON:
Conversely, you could make it part of the water suppliers agreement.  You could well hold a, water suppliers may well have to hold accreditation for their sampling, which I suspect is the international norm.

DR FRICKER:
Absolutely, yeah, and that is the norm.

MR WILSON:
And so, I mean, we have only got 68 local authorities managing some 500 plus supplies in New Zealand and we have got 48 laboratories.  It is not a leap of faith to go from 48 to 68.

MS LINTERMAN:
Right.  Thank you.  I'll think we'll conclude on sampling there unless anyone has any other questions.

JUSTICE STEVENS:
Just let me check with counsel.  Ms Casey?

MS CASEY:
No, thank you.

JUSTICE STEVENS:
Yes, Mr Matheson?

MR MATHESON:
No, thank you, Sir.

JUSTICE STEVENS:
No.  Ms Butler?

MS BUTLER:
No, thank you, Sir.

JUSTICE STEVENS:
And Ms Ridder?

MS RIDDER: 

No, thank you, Sir.

JUSTICE STEVENS:
Thank you.  Just let me check with my colleagues.  Dr Poutasi?

DR POUTASI:
Fine, thank you.

JUSTICE STEVENS:
Mr Wilson?

MR WILSON:
I am fine.

JUSTICE STEVENS:
I just want to consult with the Panel.  

Thank you Ms Linterman, having heard, Ms Gilbert this applies specifically to you and to Ms Hofstra and to Mr Hallam, arising out of the panel discussion this afternoon the Inquiry would be most grateful if you and Ms Hofstra and Mr Hallam could meet this afternoon with a view to discussing areas where mutually you might see a basis for jointly supported recommendations in this area of sampling and testing given the roles, the respective roles of the Ministry which we’ve talked about and IANZ which we have discussed and to report back to the Inquiry by 1 o’clock on Friday with any suggestions and in particular recommendations that you would invite the Inquiry to make, particularly those of an urgent nature that can be implemented without difficulty and if there are some that are going to take more time well so be it, you can separate them out.  But just to help you when we were doing the joint working group and the stage 1 we set up what was known as the science caucus and I'm going to suggest that you have a sampling and monitoring caucus, that you meet together and come back with something constructive and positive by way of suggested recommendations.  Now if, I'm not going to require this, but you might having deliberated between the three of you decide that you would like some help and if so Ms Casey would the district council be willing to release Dr Deere to assist that process?

Ms casey:

Of course.

Justice Stevens: 

To join the sampling and monitoring caucus.

Mscasey:

Of course if that would be of assistance.

Justice Stevens: 

Yes it would be, if requested Dr Deere would you be willing to assist?

Dr Deere:

Of course.

Justice Stevens: 

And Dr Fricker I can indicate on behalf of the Inquiry panel that if you’re asked then you are free to assist.  So we see it as a two stage process working quickly to identify the areas and if you need help then feel free to work with these two international experts to help you come up with some recommendations for us.  In that way we can hopefully make some progress by the end of the week.

Ms casey:

Yes Sir.

Justice Stevens: 

Mr Hallam are you happy to?

Mr hallam:

(inaudible 16:34:59 – no microphone).

Justice Stevens: 

Could you introduce him to us please?   
MR HALLAM:

Phil Barnes.

MR BARNES:
I'm the General Manager for Accreditation Services which is sort of IANZ wing, (inaudible 16:35:13) task of regulatory (inaudible 16:35:14).

JUSTICE STEVENS:

Speak up because it's being recorded.  We will just give you the microphone, introduce yourself, tell us what your role is and tell us how you can help this sampling and monitoring caucus that we have just established?

MR BARNES:

Yeah, my name is Phil Barnes, I am General Manager of Accreditation Services which includes all the testing laboratories and inspection bodies which is Drinking Water Assessors in the laboratory side of it.  Been with IANZ quite a time now.  My background is in medical testing.  I was initially programme manager for medical testing in radiology.  We do actually have a memorandum of understanding with the Ministry of Health between the medical testing programme and the Ministry, where we do report to them where we find issues in labs commonly, we’ve done it about half a dozen times this year, but I think perhaps because of silo-ing in the Ministry and in IANZ that we haven't quite got that together because some of our programmes report to Ministries and some don’t so we –

JUSTICE STEVENS:

Do you have a memorandum of understanding in relation to drinking water?

MR BARNES:

Drinking water, we have a health care programme but not drinking water.  Would not be difficult to extend it.
JUSTICE STEVENS:

Not drinking water.  So it sort of slips through the cracks?

MR BARNES:

Yes, quite.
JUSTICE STEVENS:

Yes, all right.  Well, there’s a very good suggestion that the caucus could look at.

MR BARNES:

The other thing I could say, in medical testing area which I'm familiar with, the sampling is a part of the accreditation process and a large majority of sampling for medical testing is accredited so we have a model there as well to draw on.

JUSTICE STEVENS:

All right that’s great.  And just in terms of making use of the international expertise that we have here, I understand that Dr Fricker and Dr Deere will be available for the rest of the afternoon and on Wednesday morning they won’t be on the panel, so you might well want to talk to them to see how they can help.  All right?

MR BARNES:

Yeah, thank you. 

JUSTICE STEVENS:

 Thank you.  Any follow-up, Ms Linterman?

MS LINTERMAN:

No nothing further Sir.

JUSTICE STEVENS:

Mr Gedye, does that meet your requirements?

MR GEDYE: 

Yes, thank you Sir. 

JUSTICE STEVENS:

Anything to add, Dr Poutasi?

DR POUTASI:
No.

MR WILSON:

No.

JUSTICE STEVENS:

Thank you.  So does that conclude your section, Ms Linterman?

MS LINTERMAN:

It does, yes.

JUSTICE STEVENS:

May I think you for the way in which you have presented it to the panel, it has been first class and – pardon?

DR POUTASI:
Just I think further around how the panel might help us with the requirements that we’ve got on us around monitoring of water?

JUSTICE STEVENS:

Yes.

DR POUTASI:
You might wrap it all up.

JUSTICE STEVENS:

I think that’s really all wrapped up.  We’ll see what comes out of that.

MS LINTERMAN:

Is that your big proposition?

DR POUTASI:
That was your homework piece.

JUSTICE STEVENS:

Yes.

MS LINTERMAN:

I can put that to the panel.

JUSTICE STEVENS:

I think that could go to the sampling and monitoring caucus.

MS LINTERMAN:

Yes.

JUSTICE STEVENS:

Did you want to just add that as a –

MS LINTERMAN:

So that was the sort of overall proposition about the importance of monitoring, testing and reporting as part of the general system so that is something for the caucus to think about.

JUSTICE STEVENS:

And just have hopefully an agreed statement on that.  I mean, we have got quite a bit of it already, but a paragraph that really emphasises the importance in the overall scheme of things and then if you can come up with an agreed position paper by Friday that would be really helpful.  Very good, so having thanked counsel assisting, my opportunity to thank the panel: Ms Gilbert, Dr Nokes, Ms Hofstra, thanks for coming.  I know you have come a long way to come here to get here, thank you.  Dr Deere and Dr Fricker, we appreciate the wisdom and expertise that you have all brought.  Thank you.  Now, Mr Gedye in terms of timetabling we will adjourn now – is that the anticipation?

MR GEDYE: 

Yes, it is Sir.  I think with the predicted timings of the RMA session that we could start whatever time you like, 10 o'clock will cover it, but if you prefer to start at nine.

JUSTICE STEVENS:

Well, I am just anxious not to be under pressure for Thursday and so if we started at, what would –

MS LINTERMAN:

9.30.

JUSTICE STEVENS:

This is we are going to be doing the RMA and NES tomorrow morning?

MS LINTERMAN:

We’re covering first barrier protection and the NES Regs.  

MR GEDYE: 

I think if you started at nine or earlier than 10 then it will enhance the prospect of finishing that by one.  

JUSTICE STEVENS:

Yes, I think we will start at nine and then aim to run straight into the next panel session, Ms Cuncannon, if that suits.  Can you make that work?

MS CUNCANNON:

Sir, we are just checking that our panel members were available for that 2 o'clock session tomorrow, but as everyone is nodding at me, I understand that is the case and we can start that session at two.

JUSTICE STEVENS:

Ms Arapere?

MS ARAPERE:
the only thing I wanted to add Sir is Dr Caroline McIllray was to be on the session tomorrow afternoon, that was going to be Thursday and she was flying up for Thursday.  We’re just finding out whether she can be available for tomorrow afternoon and we will let you know, let counsel assisting know.

JUSTICE STEVENS:

That would be great, wonderful.  No, well that splendid.  So we’ll adjourn then now to 9 o'clock. 

DR NOKES:

Sorry, I think that Mr Graham has gone, anticipating being back on Thursday rather than tomorrow afternoon.
MS CUNCANNON:

I will make some enquiries with Mr Graham as well.

JUSTICE STEVENS:

Very good, well, I appreciate the flexibility and I think we are making good progress and with that we will now adjourn for the afternoon and resume at 9 o'clock in the morning with the RMA.  Mr Matheson, your chance to shine.

MR MATHESON: 

Yes Sir. 

JUSTICE STEVENS:

And we will look forward to that. 

INQUIRY ADJOURNS:
4.41 pm

