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This biiefing notes issues raised by gt:? @fﬁasr of thie Regulations Review Commiites in his
letter o you and provides a responge for your mgnature : ‘
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Action sought - " Timeframe

1 Committee’

Agree to sign and seme{j%e aﬁached letter responding fo the Friday 31 July 2009
issues raised by g%e @hasr of the Regulations Review

Note that o {:Fa?s from DIA and PCO will attend the
Committeg’s ineeting on 6 August 2009
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Centaot for telephone dlSGHSSIOH (if requued)

: _ Talephone- | Suggested
Name Position direct line after hours | first contact
Arie Carter Deputy Secratary 04 495 9323 | 0212296261 |
Ma&iﬁ}n Little '.D_isector'Poiicy - 04 494 0589 021228 8118 v

Refumn te ‘ Linda Tay[or
OMS file reference ‘651584408
Mmzsterlal database reference: LGC200302613



The Department of Infernal Affairs
Te Tari Taiwhenua

Purpase of briefing

1 This paper recommends that you sign and send the attached letter to Charles
Chauvel, Chair of the Regulations Review Committee.

Background
" 2. The Chair wrote to you on 23 July 2008 seiting out a series of concems sbout x|
provisions in thg Local Government (Auckland Council) Bill (the Bill), currently = '
heing considered by the Auckland Gevemance Legislation Select Commitige:
The letter is aftached o this briefing note. . KN

3 The letler raises issues around three areas in tfie Bilk

« delegation of discretionary powers to the Lacal Gavemnment
Commission fo make substantive policy decisions; /7™
%

« sub-glduse 20{4), which amends primary tegislaticr};ﬂ;léwliocal
Government Act 2002; and : L

o exclusion, under sub-clause 20(7), of the u yai%lgﬁbﬁcaﬁon and
disallowance processes which apply to regu fions.

4 We have drafted a wiitten response fo the QCS%mittee, which is attached for
your signature, The letter addresses the Gommittea's concems in detail.

5. John Sutton fiom the Department of I&%m'él Affairs and Leeanne O'Brien from
Parliamentary Counsel Office will %Lgf}“‘_meet with the Committes on 6 August

9009 to discuss the issues that ihéGommittee has raised
_ G

Recommendations e

6.1t is recommended that you: )

a) Sign the attac!;@&%ﬁer to the Chair of the Regulations Review
”y%ﬁ

Committee;

b) Note%\tﬁéf”; staff from the Depariment of Internal Affairs and
Paliamentary Counsel Office will meet with the Committee on &

Algust 2009,
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f7y Anne Carter

L+ Depuly Secretary
" L onal Government and Community

Hon Roduney Hide
Mt‘nis;‘gerj of Lacal _(quemment

{12009



Office of Hon Rodney Hide

MP for Epsom

Minister of Local Government
 Minister for Regulatory Reform

Assocciate Minister of Commerce

Charles Chauvel

Chair

Regulations Review Commitice
Room 2.037 Parliamentary Library
PARLIAMENT BUILDINGS

Dear Charles L

LOCAL GOVERNMENT (AUCKLAND GOUNCIL)BILL.

L
Thank you for your letter of 23 July 2009 :equestin@%'lﬁrificaiiorr on the
regulation making provisions in clauses 18, 19 %%gtf 20 of the Local
Government (Auckland (‘_:ounCit}' Bilt, 0

® de[aggtiqn' of discretionary powers f%«iﬁ?i@sai Government Commission
(LGC) to make substantive policy«degisions under clauses 18(1) and
1o(1) e
o subsclause 204), which ae r@fs primary legistation, the local
Government Act 2002; and™
%

» exclusion, under. su@;@jﬁﬁﬁe 20(7), of the usual publication and
disallowance proq%é\z%s*’és which apply to regulations.

Delegation of gﬁ?&er& to the Local Goveinment Cormmission
The fungtic?é?rsf*and activities of the LGC are set out In the Local Government
Abt,zﬂﬁﬁw hese aré essentially the same as in thé Bill. The'LGC's main task.
is fo make: decisions on the stiucture of local government. These funictions
i'r@y?ﬁ@ the fssues around setfing of and altering houndaries and the Bil
\,ﬁg‘i‘é’iely restates the provisions of the Local Government Act 2002,
5

w\-:? "In addition, the Bill sets out some tight parameters in which the L.GC must
¥o) exercise its powers. These are significantly tighter than those applying to
N reorganisation schemes under the Local Government Act.

The powers you refer to in your paragraph 17 conceining the Secretaty for
| ocal Government are also the sarme as in the Local Government Act 2002. 1
consider that the requirément in clause 20(3) of the Bill that additional matters
ta be included in an Order in Council be “riecessary, desirable, or incidental
as a consequence of the determination” places some consfraint an the power.
| consider that the purpose of any additional matter included must be: to

support the main purpose of the determination.
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The equivalent provision in the Local Government Act 2002 was used on a
number of occasions in respect of the 1989 New Zealand wide reorganisation
of local govemment to deal with minor matters, without any apparent
confroversy.

Since 1988 my officials are aware that it has been used only once ~to include <
an additional fransitional provision in the Local Government (Banks Penmsula\g o
Drstnct) Reorganisation Order 2005, permitting the Christchurch City (;ouqﬁs‘f*

to incorpdrate the former Banks Peninsula District Colincil's pagttaﬂy
completed process on adoptang a policy dn dangérous, earthquake:»prone
and unsanitary buildings into the City Council’s own process.

Henry VIl clause ameénding peimary legislation

The Legislation Advisory Committee (LAC) Guidelines gfovnde best practice
guidelines for the process and content of legislation, Th@LAC guidelines say
that g pmvcsmn allowing for the making of :@gt}%atlons to amend the
émpoweting Act should be useéd in exceplional Qiﬁ%mstances fn my view,
the chariges in Auckland goveiriance are md’j\‘d exceptlonal cireumstances,
Even so, it is commonly understood that sughissues are used in transitional

arrangements, which the LAC guidelines- Q@b allow:

fr addition this provision is necess %@because not every provision in clause
67 of Schedule 3 of the Local Q%emment Act 2002 will be appropriate in
- each individual case. An examifation of previous decisions indicates that the
powsr to set aside prov:smngg?‘ clause 67 (or its predecessor provisions) has
been used infrequently and*for relatively minor or administrative requirements.

An example Is c!agil@e 67 of the lodal Goverimeit (Waikato Region)
Reorganisation Ofder 1989 which gave affect to the scheme for the
reorganisation g;),@fthe Waikato Reglon. This clause provided that a riimber of
properties gifiated in the new Hamilton City should be vested in the new
Waikaio Dl;é‘tnct Council. As | understand it, this is because those properties
refatecgéiSemces that would be provided for the Waikato District

(‘&e“ﬁ%the specificity of such, issues, | consider that the LGC is best placed to
&ﬁake judgments as to whether the provisions of clause 67 should apply in
%g» partlcular circumstances,

Exclusion of usual publication and disallowance processes

This provision is consistent with the tieatment of Orders in Couricil that
Jmpiement LGC schemes under the Local Government Act 2002, These
Orders in Council are gazetted generally have no ondoing legal effect (i.e.
are spent immediately after they come info force) and are administrative in
itafure.

| understand the meeting of the Regulations Review Committee has now been
rescheduled to 6 August 2009, Staff from the Department of Internal Affairs
and Parliamentary Council Office will be in attendance to brief the Committee.



‘Minister of Local Governmenit.
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