SENSITIVE

Cabinet Committee on AGR Min (09) 12/1

Implementation of |
Auckland Governance Copy No: |7
Reforms

Minute of Decision

This document contains information for the New Zealand Cabinet. If must be treated in confidence and{; ®
handled in accordance with any security classification, or other endorsement. The information can fg;n] be
released, including under the Official Information Act 1982, by persons with the appropriate author;\

Local Government (Auckland Law Reform) Bill: Entities, Assets and
Liabilities, Taxation and Staff . \

Portfolio: Local Government

On 29 October 2009, the Cabinet Committee on Implementation, of Auckland Governance Reforms
(AGR), having been authonsed by Cabinet with Power to Act ijAB Min (09) 38/9A]:

1 noted that on 6 April 2009, Cabinet agreed: -
1.1 that the new Auckland governance sttuctuxe should be a unitary Auckland Council at -

the regional level, together Wlth I6¢dl boards at the local (2ncl tier) level

[CAB Min (09) 12/7];

12 tothe pmposed approach(f¢ yrithe transition from ex1st1ng local governance
- arrangements in Auclglqncf to the new arrangements agreed by Cabinet

[CAB Min (09) 12&59:];,

1.3  Hstablishment Board whose priorities are to:

ééign, establish and transition to:

13.1.1 a single unitary authority called the Auckland Council
(including the supporting functions, policies, plans, budgets,
structures, and infrastructure regarding building conttol,
transport services and civil defence and emergency

management);
1.3.1.2 the 2™ tier governance arrangements (local boards);
132 oversee the mtegratmn of water, wastewater, and possibly storm water
services;
133 maintain oversight of existing councﬂ decision making to:
1331 ensure uninterrupted delivery ofseﬁices and momentum on

key infrastructure projects;
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1.3.3.2 consistency with new arrangements;
1.333 avoid unwarranted commitment of public finances;
1334 communications;

134  maintain oversight for the Rugby World Cup and establish a Waterfront
Development Agency, .

[CAB Min (09) 12/8]
SO

Entities: the approach to transition ‘ £

2

noted that there are over 100 council-controlled organisations/council control o trading
organisations (CCOs/CCTOs) in the Auckland region, primarily companjedQr trusts that
have been established for community, service delivery, or commercial purposes;

noted the following two possible approaches fo the transition of enzl;;és
3.1  Option A: transfer entitics ‘as is’ to the Auckland Cgﬁh{zﬁ;

32  Option B: the Auckland Transition Agency (AI‘Agvr?estrucﬁn'es wholly local
authority-owned entities; 2

agreed to Option B (ATA restructures wholly loeal authority-owned entities), whereby:

4.1 the ATA reviews and rationalises -théiﬁlr‘llolly local aufhoﬁty-owned entities prior to
1 November 2010; P :

42  anynew entities agreed reniain in place until July 2012, when the Auckland Council
will produce its first full-long term council community plan (LTCCP); ‘

Yt

agreed that Cabinet consiiéﬁrg a;y proposals for changes to wholly local authority-owned

““““

entities to mitigate the \,rfgif%’swof Option B, as the existing legislation does not provide the
ATA with a power %ﬁ;éréate new entities;

&

ing process for proposals for changes to wholly local authority-owned

agreed to the }fj;ﬂ}ow
entities: 5/&& *e:gwf

A’I‘A makes recommendations for changes, when they are available, to wholly local
{7 rauthority-owned entities;

6.1

the assessment of these proposals include an assessment against the agreed criteria,
identification of benefits, risk, and other consequences for consideration by Cabinet;

Cabinet decisions on these proposals be given effect through Select Committes,
Supplementary Order Paper, or Orders in Council processes; -

64  that the entities’ structure developed by the ATA and approved by Cabinet remain in
place until the Auckland Council has completed consultation, in conjunction with the
development of its 2012 LTCCP, on any proposed changes to the entities” structure;
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7 7.1 noted that on 15 October 2009, AGR agreed to the criteria to be used in assessing
transitional matters for inclusion in the Local Government (Auckland Law Reform)

Bill (the Bill) [AGR Min (09) 10/2];

72  agreed that, in addition to the criteria referred to in paragraph 7.1 above, the
following criteria be used in assessing proposals for the establishment of new CCOs:

72.1  to address inconsistencies in service delivery methods across the existing
local authotities to achieve a consistent approach for the new Auckland

Coungil;

7.1.1 7. to eliminate multiple CCOs with the same purpose to provide th % ,?
3

Auckland Council with a consolidation. of the entities; ~
"%
?
8 noted that it is anticipated that most of the ATA recommendations will be PI@Vlded by
March/April 2010;

P

9 agreed that the Bill provide for entities (CCOs/COs) unaffected by.{abinet decisions to

N
L

transfer, as is, to the Auckland Council on 1 November 2010; a
) ::.-:., h
10 agreed that the Bill provide general transition provisions taly

10.1  provide certainty for the operation of each CC@ 113 staff, and any third palty
contracts;

10.2  reflect the change in the ownership 1nterest to the Auckland Council;

10.3  recognise the new Auckland bouﬂdanes (particularly the southern boundary), and
make provision for any issueg:2 ;

104 remove any leglslatlve {gf;lstralnts that may no longer be appropriate;

11 agreed that the Bill provi ; f@r

11.1 CCOstobe esgabhshed following decisions by Ministers;

11.2 boardm s to be appointed for staggered terms of up to three years, resulting in
one thmg ‘6f each board being reappointed each year for the first three years;

12 noted tha’e ‘«*consmtent Wlth provisions in the Local Government Act, the Crown Entities Act,
and thé Compames Act, the Auckland Council would be able to remove members by

regalution, at any time and for any reason;

éieecl that appointments, prior to 1 November 2010, to boards of CCOs created as a result
; of Ministers’ decisions be made through the Cabinet Appomtments and Honours Committes

process;

14 noted that:

14.1  the board appointment provisions would also apply to the boards of the Regional
Transport Aunthority and the Waterfront Development Agency;

142  aprovision will be necessary in the Bill to ensure that the interim board of the
Regional Transport Authority is able to adopt its statutory powers from 1 November

2010;
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15 agreed that existing board members in entities that are unchanged, including existing
Councillor board members, and those whose terms expire prior to 30 December 2010,
remain in place until new appointments are made by the Auckland Council;

16 noted that Cabinet has agreed to the establishment of three specific council-owned entities:

161 Watercare, to deliver integrated water/wastewater services in Auckland
[CAB Min (09) 15/11};

162 a Waterfront Development Agency, to deliver redevelopment of Auckland’s -
waterfront [CAB Min (09) 12/7]; N

163  aRegional Transport Authority with responsibility for the delivery of a}lééal
authority transport functions [CAB Min (09) 30/10]; O

17 noted that three CCOs are affected by the integration of water/wastewater services under
Watercare (Watercare, Metrowater and Manukau Water); .

18 noted that Cabinet has considered separately issues relating tq the-treatment of assets and
liabilities and the transition of staff in the water sector [CAB,‘ll\/ﬁ‘ﬁ (09) 37/12];

19 agreed that the Bill contain provisions to empower tf}/%ATA to establish a Waterfront

Development Agency;

20 noted that the majority of staff and resourcesmaffé’*éied by the establishment of the Regional
Transport Authority are distributed bethgri;tlie eight existing Auckland local authorities;
21 noted that the decision to create a Reg{éjhal‘ Transport Authority affects the following three
existing entities: “~

211  Auckland 'Regional Izg%j:;é;%ort Authority (ARTA) (which Cabinet has agreed to
disestablish [CAB (;I&%;m {09) 30/107]);
é,;s‘ S

:

o
212  Auckland Region: gél Transport Network Limited (ARTNL);

gional Holdings Limited (ARH);
) %{»;
22 noted matéilfe="appoinmellt of employees to positions in the Regional Transport Authority
will be mianaged according to the change management plan determined by the ATA to apply

ew Axuckland Council;

23 agreed that in respect of the ARTA and ARTNL, the Bill provide fot:

" 931 the repeal of the relevant provisions of the Local Government (Auckland
Amendment) Act 2004;

232  the transfer of assets and liabilities to the Regional Transport Authority,

24 noted that, while ARH is not a transport entity, two sections in the Local Government
(Auckland Amendment) Act 2004 ditect or constrain its operations and actions from a

transport perspective;

25 agreed that the Bill provide for ARH to become a non-statutory CCO under Part 5 of' the
Local Government Act 2002; '
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26 agreed to repeal the ARH provisions in the Local Government (Auckland Amendment) Act
2004; - :

Assets and liabilities: the approach to transfer

es of the existing Auckland local

and Council on 1 November 2010,
t of specific

27 agreed that the Bill provide for all assets and liabiliti
authorities and their CCOs to transfer to the new Auckl
except where the Government has agreed to alternative arangements in respec

CCOs to be created;
Asset sales in the period to 1 July 2012 , B ff%“"
28 agreed that a statutory mgratoriﬁm be placed on the sale of the following assetsqﬁ{ﬂ the
Auckland Council has completed a LTCCP process (1 July 2012): o

28.1  shareholdings,

o

28.2 land or buildings currently used or designated for service delivery purposes, and

5,4

other land and buildings with a value over $250,000; o -

e moratorium, the Bill provide for ﬂlq’féﬁse, rental or other use of'land

29 agreed that during th 1
_and buildings formerly used by local authorities or mqg:;p(f’()s as offices, service centres, ot
for local service delivery purposes, that are identified s surplus to requirements;

30 agreed that the Bill clarify that the following asset sales may occnr despite the moratorium:

30.1 asset sales already programmed irfthévLTCCPs of existing local authorities
(including land sales as part of developments undertaken by existing property CCOs)

or defined as a public work;

302 operational equipmem;%%g&;plant made surplus by the rationalisation to a new council

structure;.

Airport shares

£

& of Manukau City Council’s 10.05 percent shareholding and Auckland
City Council’sg¥275 percent shareholding in Auckland International Airport Limited would
result, upofi:,fci:aﬁsfér, in the new Auckland Council becoming the owner of a 22 .8 percent
shareholding in the company, thereby being subject to the Takeovers Code;

31 noted that the tt

statutory éxemption to the Takeovers Code in respect of the

32 ag;’e_é:ii"that the Bill provide a
areholding of 22.8 percent of Auckland International Airport

_resulting Auckland Council sh
“Limited;

Deeming provisions

"33 agreed that the Bill contain provisions to achieve the operational aspects of transferring
assets and liabilities to the new Auckland Council and its CCOs;

)
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Liabilities — charges over rates

34 agreed that the Bill provide for all charges over rates and rates revenue made by the existing
Auckiand local authorities to be transferred to the new Auckland Council, and for them to be

ranked equally with each other;

Taxation approach

35  noted that local authorities are generally exempt from income tax, although income recei}(gd: k
by local authorities as trustee, or from a CCO, a port company, an energy company, or ﬁom
a local authority’s port operations, is not exempt from income tax; N

E 3

36 - -agreed that the key policy objective in providing transitional tax relief in legislali 1l is to
ensure that the restructuring does not attract any new tax obligation o1 gra%t‘ﬁ%/ new tax
benefit above and beyond that which was available under existing tax lawg o/

37  agreed that the drafting of specific legislative tax accommodations foxthe Bill be required

to: : :

' % s .

371 provide for the tax-neutral transfer of assets and liap;iljtf”gs (or existing undertakings)
of the current entities to the new entities, noting that'when an entity transfers its
assets and Habilities to another entity income {ax, GST and gift duty consequences

73

are likely to result; LA

37.2  preserve certain pre-existing tax ptiyilg;g:ég or benefits (such as imputation credits
and losses), noting that when an entity changes its ownership structure or ceases to
exist, any tax losses or imputation ctedits may be extinguished due to a breach in

shareholder continuity;

'/\Q';W-V h;

373  clarify certain tax comgliéglce obligations associated with return-filing, the payment
of tax and registrationtipefore and after the transition date;

38 noted that, subject to Céﬁ’; et’s decisions in relation to the paper entitled “duckland
Governance: Water Issies” [CAB Min (09) 37/12], the tax implications for Watercare may

need to be consgilexf” further;

39 noted that, l “éntities in the Auckland governance structure agreed to by Cabinet may
require their tax status to be determined; '

40 agreéd tHat provisions to give effect to their agreed tax status be included in the Bill;

igieed that the Minister of Local Government advise the existing local authorities and the
ATA that the transitional taxation relief provisions set out in paragraph 37 above are
intended to facilitate a smooth transition, and are not to be used to structure tax-advantaged

arrangernents,

Employment / staff issues

42 noted that the ATA intends that all existing employees of the existing councils and CCOs
will have their future employment status determined by 1 November 2010;
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43 agreed that some legislative provisions are necessary to ensure that there are clear processes
in place for the treatment of existing employees who will continue in employment beyond
the dissolution of the existing councils and the potential restructure/disestablishment of

CCOs, on 1 November 2010;

44 agreed that the Bill provide for:

44.1 continuous service for leave and other entitlements, for employees from existing L
councils and CCOs who are either transferred or appointed to positions in the new .~

Auckland Council/CCQOs;

- ,\;’J&%
442  atechnical redundancy clause, to avoid entitlement to redundancy solely a@%‘result
of a change in employer; ‘ {Eﬁ |
443  a clause which provides for any employees of the existing Councﬂif}x CCOs who as

at 31 October 2010 have not been declared surptus, and who ¢

443.1  have been confirmed in continued employment jt; e same ot a
substantially similar role (with or without a éh?;ige in location); or

44.3.2  have been transferted (rather than appqﬁ:fi?gﬁi into a new or substantially
different role; .

to do so on the same terms and condition;sagf"e;nployment, unless otherwise agreed
on 1 November 2010; " .

44.4  a fall back clause providing for an}l;‘é;hployees of the existing councils or CCOs who

as at 31 October 2010 either;
_ "

444.1  have not been dgclared surplus; or

o S S
¥4 ’«‘% &

44.4.2  have not ﬁ"@,pz{ confirmed in continued employment in the same or a
substg@?ﬁlfy similar role (with or without a change in location); or

{a(,{s%“not been transferred or appointed into a new or substantially different
“tole in the Auckland Council or CCO;

to b%::j:ransfen‘ed to the agency that has adopted the primary fimctions for which their
.cutrent position is responsible, in the new Auckland governance structure, and to do
on the same terms and conditions of employment, unless otherwise agreed on

/1 November 2010;

the interpretation of “new employment” for the purposes of the KiwiSaver Act 2006,
and “néw employer” for the puiposes of the Employment Relations Act 2000, as
- they apply to this restructuring;

44.6.  the power-for the interim Chief Executives of the Auckland Council and the
Regionat Transport Authority, or the ATA acting on their behalf, to declare
employess of existing councils/entities surplus to requirements from 1 November
2010,and that this declaration of surplus:

44,61  will be made in accordance with the provisions of the ATA’s change
management plan; ~ -
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44.6.2  canbe made at any time, but no later than 30 Septembér 2010;

44.6.3  is binding on existing councils/entities, who would be responsible for
giving effect to those decisions as they relate to their employees, and
according to the terms and conditions of individuals’ employment

contracts;

44.6.4  isto be given effect and finalised by existing oouncilis/enti:‘t'_ies before
31 October 2010; :

Leglslatlon and publicity

45 agreed that the pxoposals in the paper under EGI (09) 21 form part of the proposedi‘%%cal
Government (Auckland Law Reform) Bill planned for introduction in late 2009{%;‘

46 noted that communication of the government’s decisions in relation to the cétitent of the
Bill will be made by the Minister of Local Government, in constiltation s#ith the offices of
_the Prime Minister and the Associate Minister of Local Govemment 4

Janine Harvey
Committee Secretary

Reference; AGR. (09) 21




