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Introduction
1. The Local Government Efficiency Taskforce (the Taskforce) was appointed in June 2012 by the Minister of Local Government (the Minister) to provide independent advice on how to streamline local government consultation, planning and financial reporting requirements and practices under the Local Government Act 2002 (the Act).  Our Terms of Reference and member biographies are attached at Appendix A and B.
2. Our advice to the Minister forms part of the second phase of the Better Local Government Programme.  This Programme aims to provide “better clarity around the role of councils, stronger governance, improved efficiency and more responsible financial management”.
  As part of this Programme new local government reform legislation is proposed for introduction in 2013 and a priority of our advice has been to concentrate on specific changes for incorporation in this proposed reform legislation. 
3. The key provisions of the Act which set out councils’ legal requirements and obligations with respect to consultation, decision-making, planning and financial reporting are mainly contained in Part 6 and Schedule 10.  These are summarised in Appendix C. 
4. A central feature of the Act was the assignment of new and broad powers to local government.  To ensure that the exercise of such extensive powers was subject to transparency and accountability the exercise of these powers was circumscribed by a wide range of detailed, often prescriptive, rules, requirements and specified processes.
5. Over time these so-called accountability mechanisms have proven to be a source of uncertainty, duplication and delay in relation to decision-making by councils.  This particularly applies to over-prescription around decision-making, consultation, planning and financial reporting.  It is these legislative provisions and the practices that have arisen as a result of them, that have been the focus of our report.
6. In an effort to bring greater clarity and certainty to councils’ obligations the Act was amended in 2010.  The main aims of this amendment were: to encourage councils to focus on core services; to encourage councils to operate within a defined fiscal envelope; and to make council decision-making clear, transparent and accountable.
7. Further amendments to the Act were introduced to Parliament on 30 May 2012.  This amendment legislation proposes changes to the Act to implement phase one of the Better Local Government Programme.  The changes include refocusing the purpose of local government and a graduated mechanism for Crown assistance and intervention in the affairs of individual councils.
8. Apart from the Better Local Government Programme reforms a number of other central government reviews with a major potential impact on council functions and powers are currently underway or nearing completion.  These include the Resource Management Act 1991 and the Land Transport Management Act 2003, for which an amendment bill was introduced on 13 August 2012.  In addition to these statutory reviews are the current investigations work by the Local Government Infrastructure Efficiency Expert Advisory Group (final report due 15 February 2013) and the New Zealand Productivity Commission review of the regulatory functions of local government (final report expected in May 2013).  The Road Maintenance Task Force also reported in October 2012.
9. The above history of legal reform and review indicates the extent to which local government functions, powers and accountability remain under comprehensive scrutiny.  This is clearly the result of a number of broad economic, governance and financial issues which it is not our role to consider.  However, given the coincidence of the different reform processes there is clearly a unique opportunity for Government to make fundamental changes to the way in which councils plan and make decisions; as well as how councils interact with central government in planning and decision-making.
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Michael Holm

Chair

Local Government Efficiency Taskforce

30 November 2012

Background to Taskforce Recommendations
10. From the outset of our work we recognised that, given the limited time available, we needed to concentrate on developing specific recommendations for legislative change in relation to the central issues identified in our Terms of Reference.
11. In developing recommendations we have concentrated on identifying practical changes to Part 6 and Schedule 10 of the Act.  The primary recommendations concentrate on streamlining or improving the practical workability of the legal requirements applying to council decision-making, consultation, planning and financial reporting. 
12. Invaluable support and expert advice was provided by external organisations including the Office of the Auditor-General, Local Government New Zealand (LGNZ), the New Zealand Society of Local Government Managers (SOLGM), the New Zealand Productivity Commission and the secretariat provided by the Department of Internal Affairs.  LGNZ and SOLGM both provided proactive submissions to the Taskforce.  SOLGM’s submission focused on council decision-making, consultation, planning and financial reporting.  We support aspects of that submission and have referred to it in our report.  We also undertook a survey of local government chief executives, which assisted in our thinking.
13. Apart from the above expert input we generally drew upon on the collective knowledge, experience and perspectives of individual members – supported by the research undertaken and arranged by the Taskforce secretariat. 

14. To the extent that recommendations are accepted by the Minister the specific drafting detail of any resulting amendments to the Act has been left to be developed by those responsible for drafting new legislation.  Broader recommendations which have arisen from our discussions may or may not require legislative or policy changes.  Again the detail has been left to be determined by relevant government decision makers. 

Considerations of “Efficiency”

15. A crucial focus of the Terms of Reference was to recommend legislative change aimed at improving or enhancing the efficiency of local government decision-making, consultation, planning and financial reporting. 

16. The dictionary definition of efficiency is “achieving maximum productivity with minimum wasted effort or expense”.
   In applying this definition to council decision-making we considered it important to broaden the approach to efficiency by also considering other factors which are relevant to the effectiveness of council decision-making.  Such factors include ensuring: 

(a) effective community engagement – particularly on matters of real importance to the community;

(b) appropriate levels of council transparency and accountability;

(c) minimisation of cost;

(d) clear, useful, practicable and effective council decision-making obligations and processes; and

(e) clear financial accountability. 

17. This is consistent with the Terms of Reference which asks us to advise on whether decision-making, consultation, planning and financial reporting need amending to be more “useful, practicable and effective”.  In developing recommendations we have sought to highlight the provisions of the Act which contribute to inefficiencies by creating: uncertainty rather than clarity; legal risk rather than incentive; and prescription rather than principle. 
18. It is recognised that legislative amendments can only ever create a basic framework for decision-making, consultation, planning and financial reporting.  Beyond changes to the specific legislative provisions there will always be an essential need for comprehensive and uniform good practice guidelines – and other ways to avoid legally risk-averse decision-making, which itself is clearly a source of considerable potential inefficiency.
19. In this latter context it is also essential for the future drafting of amendments to the Act to carefully consider ways in which the risk or likelihood of judicial review of council decision-making can be limited or confined to the more traditional grounds on which the Courts have intervened in the decision-making of councils.
20. One way of assisting the avoidance of inefficiencies associated with risk-averse decision-making is to replace detailed rules, and over-prescribed obligations, with broad principles which seek to guide the exercise of council discretion rather than to unnecessarily confine, restrict and straitjacket.   This is discussed in future detail in this report.

Definition of Council

21. This report refers to “council” throughout.  This is a broad term, with the reference to council meaning local authorities (which are regional councils or territorial authorities), territorial authorities (which are city or district councils), and unitary authorities (which is a territorial authority that also has the responsibilities, duties, and powers of a regional council).

Executive Summary and Recommendations
Introduction

22. This section of our report provides a summary of the issues, analysis and recommendations that we discuss in detail in the main body of the report.  It follows the structure of the main chapters in the report: Consultation and Decision-Making, Planning and Financial Reporting and Broader Opportunities to Build Efficient Local Government that respond to the requirements of the Terms of Reference.  This Executive Summary is designed to be read as a stand-alone section, however, the corresponding chapters in the main body of the report provide more in-depth analysis of the issues outlined in this section.  They provide more detail of the approach to changes recommended in the report, in particular changes to the planning and financial reporting requirements for councils.

Consultation and Decision-Making

23. The local government reforms resulted in the introduction of the Act outlining requirements in relation to decision-making and consultation.  These requirements outline in detail how decision-making by councils is to be conducted and consultation with local communities undertaken.
24. After a decade’s experience with the practical operation of these provisions it is our view that some mechanisms in the Act create a barrier to efficient and effective engagement and decision-making.  We have identified a number of areas for change and improvement in the Act which will promote greater efficiency in council decision-making by providing more flexibility and discretion in the way councils choose to engage and make decisions.
Representative Versus Participatory Model of Local Government
Issues
25. The Act is based on a model of representative democracy.  However, we consider the drafting of the Act does not clearly provide for a representative democracy model.  The “purpose” of local government, as defined in the Act, is blurred in relation to the model of democracy.  The purpose emphasises the recognition of “democratic local decision-making” and “action on behalf of communities”.  This suggests that the elected decision-makers have a primary role to implement the wishes of the community and not to assume a role of decision-making on behalf of the community.
26. Also, this blurred “purpose” can create confusion and inefficiencies, resulting in extensive consultation when it is not required.

Response

27. We agree that local government is a representative democracy, which provides for final decision-making to remain with the elected members.  However, the Act needs to be clear about this.  If councillors or the community believe that decisions are being made in a participatory democracy model this has the potential to impact on the way consultation and decision-making obligations or requirements are interpreted, applied or implemented.

	Recommendation
1. Amend relevant provisions of the Act (in particular section 10(a)) to reaffirm that a representative model of local government is the intention of the Act.


Rewrite of Decision-Making and Consultation Provisions
Issues
28. The decision-making and consultation provisions in the Act are overly-prescribed and detailed leading to inefficiencies and delays in decision-making.  They limit the ability of councils to follow more appropriate and innovative decision-making and consultation processes to meet the needs of their community.

Response
29. Greater discretion should be given to councils so they have the flexibility to respond to and engage with, their communities in an appropriate manner.

	Recommendation

2. Review the decision-making and consultation provisions of the Act (particularly Part 6) to provide councils with a clear and flexible mandate to determine whether or not to engage with the community and the most appropriate way to do so.


Decision-Making
Provisions Over-Prescribed

Issues
30. Every decision made by a council must be made in accordance with a detailed set of instructions.  The detailed decision-making requirements in Part 6 of the Act, combined with the provisions of the Act defining the broad functions of councils, can provide a source of confusion, debate or uncertainty about which requirements, principles or instructions are relevant and to be followed.  
31. This is confusing for elected members who are making decisions and for members of the public who want to influence those decisions.  The Quality of Life Survey, 2010, showed that 30 percent of residents did not understand how their council made decisions.

Response
32. If councils are to receive a broad or representative view from their community, councils and communities need to be able to understand what is required of them in the decision-making process.  We consider the decision-making provisions in the Act are over-prescribed and too detailed, leading to confusion and inefficiencies. 

Judicial Review

Issues
33. A number of successful legal challenges to council decision-making have been mounted since the Act came into force.  A feature of these cases is that the traditional reach of judicial review appears to have been extended from impugning the legality of decisions related to major matters to a judicial involvement in reviewing decisions of considerably less importance.
34. The potential for judicial review has increased the potential for risk-averse decision-making resulting in unnecessary levels of consultation increasing consultation costs out of proportion to the scale of the decision sought.
Response
35. We consider these prescribed decision-making provisions of Part 6 have extended the potential for judicial review and have proved to be a fertile ground for judicial challenge.

36. There is a clear risk that the current provisions in the Act have the potential to contribute to slower, less effective, more risk-averse decision-making by councils, resulting in unnecessary levels of consultation that cause undue delay and increased costs.

	Recommendations

3. Repeal the prescriptive rules related to decision-making in section 77 to 79 of the Act and replace the rules with a clear set of relevant principles for councils to consider when making decisions.

4. The relevant decision-making principles could include that a council should: 

a. make decisions in a timely and effective manner;

b. make decisions in a manner appropriate to the significance of the decision and the circumstances in which the decision is taken;

c. identify reasonably practicable options;

d. analyse options in terms of their costs and benefits;

e. assess options in terms of their present and future impact on the community and on the council;

f. consider community views when making decisions (this in itself not being a requirement to consult);

g. take reasonable steps to gather a representative view from the community on significant issues (including through the use of surveys, polling, focus groups and other research tools to gather more representative data on community views) (this in itself not being a requirement to consult); and

h. make an appropriate record of its decisions and the reasons for those.


Māori and Decision-Making
Issues
37. The relationship of councils with Māori is an important one.  The Act sets out specific requirements for local government decision-making and consultation with Māori.  The requirements include the Treaty of Waitangi clause (section 4); the principles relating to local authorities (section 14); the consultation principles (section 82); and most notably section 81 relating to Māori participation in decision-making.
38. Local Government is not a Treaty of Waitangi partner (this relationship is between the Crown and Māori).  Nonetheless, the Act recognises the Crown’s responsibility to take appropriate account of the principles of the Treaty of Waitangi, and provides principles and requirements for local authorities that are intended to facilitate participation by Māori in local authority decision-making processes (section 4).

Response

39. We consider that the existing provisions on Māori decision-making should be protected.  Our recommendations elsewhere to repeal sections 77 to 79 of the Act and replace these with a set of general principles is not intended to in any way alter or amend the existing council consultation obligations with respect to Māori interests set out in section 77(1)(c).

	Recommendation
5. Retain section 81 and 77(1)(c) of the Act on Māori decision-making and consider incorporating section 77(1)(c) into section 81 or re-writing both sections into a new provision on Māori decision-making.


Consultation
Overall Impact of Consultation Provisions

Issues
40. Although the provisions in the Act for consultation include principles to be applied when a council undertakes consultation (section 82), a combination of the Act’s provisions generally means that some form of consultation is required for every council decision.  There are also many points within the Act at which consultation and the process to be followed is prescribed and mandatory.

Response

41. In spite of the inclusion of consultation principles we consider that, in practice, the circumstances as to when and how consultation occurs remain overly-prescribed in the Act.  We support a principles-based approach to consultation as this gives councils greater discretion and flexibility, enabling them to meet the needs of their community and increase efficiencies.
Judicial Review and Risk-Aversion
Issues

42. As with decision-making requirements, the consultation process in the Act sets up considerable potential and scope for judicial review based on non-compliance with procedural requirements.  This is resulting in councils adopting a cautious approach to consultation which can result in inefficiencies with unnecessary levels of consultation, costs and delays.
43. Also, the open-ended nature of consultation requirements in the Act to consider community views can be readily conflated into a legal duty to consult or to use the special consultative procedure - even though the relative significance of the council decision involved may not warrant such a formal and time-consuming process. 
Response
44. It is important that the Act is amended to make a very clear distinction between engaging with the community or considering community views and a legal duty to undertake consultation. 
45. We consider that new provisions need to establish a defined basis for judicial review in relation to consultation and decision-making.
	Recommendations
6. Ensure that the new decision-making and consultation provisions amending Part 6 of the Act define the decision-making discretion of councils in a manner that limits or confines potential scope for justiciable issues, or grounds for judicial review.
7. Ensure that relevant provisions of Act requiring consideration of community views do not create a legal duty to consult.


Special Consultative Procedure
Issues
46. The special consultative procedure sets out a formalised, step-by-step public process required to be used for a number of matters including: the adoption of, and amendments to, the long-term plan and policy on significance; the adoption of annual plans; and the making, amending and revoking of bylaws.  Councils can currently choose to follow the special consultative procedure for other matters should they wish (section 87(1)(b)). 

47. Our experience is that the special consultative procedure is used too frequently and as a default position.  The formality of the special consultative procedure means it is an inflexible process, unable to respond to the individual circumstances, or the relative size, of a particular issue.  It can be a costly and time consuming process for councils, which may not be justified in some circumstances (e.g. smaller level decisions).   Also the formality of the written submission and hearing process of the special consultative procedure may be a barrier to participation for some groups.

Response
48. We consider that the ability for residents and interest groups to be heard through the special consultative procedure adds value to significant decision-making processes.  The advantage of this procedure is that it provides a clear process for councils to follow, with prompts and directions relevant to major decisions.  
49. However, we consider that councils need greater discretion and flexibility in undertaking consultation that appropriately reflects the circumstances and importance of issues under consideration.  Our view is that the use of the special consultative procedure should be limited to the adoption of, and amendments to, the long-term plan.  In all other circumstances we consider it should be up to the individual council to determine the appropriate consultation process to reflect the matter or issue in question.

	Recommendations

8. Retain mandatory use of the special consultative procedure for the adoption and amendment of council long-term plans.

9. Repeal the provisions of the Act which make use of the special consultative procedure mandatory for council consultation and give flexibility and discretion to councils as to when and how a council consults with the community. 


Policy on Significance and Need for a Policy on Engagement
Issues

50. There are difficulties associated with defining a “significant proposal and decision” on which councils are required to consult.  Council chief executives confirm that there is no common understanding among councils of the definition of “significance”.
Response
51. We consider it is preferable that councils continue to determine “significance” and the thresholds and criteria for the way they will engage or consult with their communities.  This provides councils with the flexibility to reflect their communities’ circumstances, rather than applying set thresholds and criteria which may not easily translate to those local circumstances.  We consider that the benefits of the current policy on significance would be enhanced, however, through the adoption of an engagement policy.  An engagement policy would provide the community with certainty about the engagement process to be followed given a particular set of circumstances and ensure councils are accountable and transparent to the community in how their discretion is exercised.

52. There is no current requirement in the Act for a policy on engagement.  Some councils do currently prepare engagement policies as a matter of good practice.  The use of engagement policies is also seen internationally.  In Australia, some states are required to have specific policies on consultation and community engagement.

53. It is our view that the engagement and significance policy be included in one policy due to the interconnected nature of the two matters.  The policy should be included in the long-term plan.

	Recommendations

10. Amend the Act to require councils to include an engagement and significance policy in the long-term plan.

11. Require the engagement and significance policy to be included in the long-term plan and to clearly state the approach of a council to:

a. determining the significance of decisions and the way in which the nature or extent of significance is to be assessed or determined; 

b. how and when the council will engage or consult with the community including on matters of significance;
c. when the option of using the special consultative procedure will be applied; and

d. how the council will avoid duplication in relation to engagement and consultation.

12. Prepare good practice guidance to assist councils in the development of the engagement and significance policy and on the assessment of significance in general.


Keeping up with Technology
Current Requirements in the Local Government Act 2002 and Practice
Issues
54. The current requirements in the Act appear outdated and not fit for purpose in today’s technological environment.  Provisions are geared towards more traditional methods of consultation (the use of newspapers, letters and making proposals available for physical inspection), rather than the use of technology.  Some respondents to the Taskforce chief executives survey felt the use of online, web and more interactive tools were constrained by the current requirements in the Act.  Fifty-three percent of respondents felt that the current consultation requirements in the Act are not fit for purpose in today’s technological environment.  
55. Councils are also currently using a range of technologies to communicate with communities using email-based feedback and online submissions.

56. The Act does not stop the use of online tools and technology as such.  The principles of consultation (section 82), note that “persons…should be provided…with reasonable access to relevant information in a manner and format that is appropriate to the preferences and needs of those persons.”  The specified processes in the Act particularly through the special consultative procedure are generally still geared towards more traditional methods of engagement, which can have higher transaction costs.
Response

57. Technology
 provides the potential to access a wide range of people and groups in the community and improve the quality of decision-making, engagement and consultation.
58. There are currently a number of projects occurring on the use of technology.  These projects recognise the importance of technology in undertaking consultation and other functions.
59. Amending the Act to remove barriers to technology will ensure that councils have the flexibility to move with technology and utilise it as appropriate to engage and consult.  It will increase councils’ accountability and transparency, enabling councils to connect with groups they may not have otherwise.  
60. There is a risk that increasing the use of technology can result in an increase of feedback and submissions through technology and people wanting to be heard.  While councils will welcome this increased engagement, they should be able to pre-empt and manage this risk through the adoption of appropriate processes in their engagement and significance policy.  We recommend guidance on good practice is developed to encourage use of technology by councils, including in dealing with matters such as rote submissions.  
Explore Use of Technology at Council Meetings
Issues
61. Currently there is no provision in the Act to enable elected members to use technology to vote on issues when not physically present at council’s meetings.

Response
62. The ability for elected members to vote remotely could create efficiencies, particularly when they are travelling.  It could also be useful for elected members that need to travel a long distance to attend some meetings remotely.  Currently elected members are required to be physically present to vote in order to stop any outside influence.  This may be hard to monitor remotely.  There may also be issues relating to: public expectations to access elected members; security of confidential sessions; and the applicability of specific technologies across a range of situations.  We consider this issue should be investigated further.
	Recommendations

13. Review and amend the Act (particularly the special consultative procedure and section 82) to ensure there are no barriers to the innovative use of technology in council decision-making, engagement and consultation processes.

14. Develop guidance on good practice to encourage the use of technology in council decision-making, engagement and consultation and on how different types of input into the decision-making process should be weighted.  

15. Investigate amending the Act to provide for elected council members to use technology to participate remotely in council meetings or other decision-making, engagement and consultation processes. 


Mayoral Engagement Role
Issues
63. We understand the Local Government Act 2002 Amendment Bill (implementing phase one of the Better Local Government Programme) provides for the extension of some aspects of the Auckland mayoral model to other territorial authority Mayors.  This includes that Mayors are given an obligation to lead the development of plans and policies.  
Response

64. It is our view that ensuring effective community engagement is the role of the full council, not just the Mayor.  The knowledge and understanding of how the community feels on any particular issue is the responsibility of all elected representatives and this should not be diluted by placing more responsibility on the Mayor.  Furthermore, providing the Mayor powers to establish processes and mechanisms to engage with the district could result in additional requirements and increased costs.
	Recommendation

16. Do not progress the proposal for Mayors to have an explicit role of ensuring effective community engagement.


Planning and Financial Reporting

65. Under the Act councils are subject to detailed obligations to prepare a long-term plan (covering a period not less than 10 years), an annual plan and an annual report.  The Act closely defines the content of these documents all of which include a range of detailed financial information and disclosures.  The long-term plan and annual report are subject to audit.
66. We are in no doubt that long-term planning is in the interests of good council governance.  It establishes a basis of accountability for councils with their community, particularly for the exercise of their powers and functions.  However, it is equally important to good governance that the community understands long-term plans and that these plans reflect the issues the community agrees are important for its council to address.
67. In this section we identify efficiency and effectiveness issues that arise from:

(a) a lack of clarity and certainty in the Act;
(b) over-prescription and too many rules in the Act;
(c) information being presented to the community that is over-detailed and difficult to understand;
(d) matters of substance being overwhelmed by process and compliance; 
(e) duplication in planning processes; and
(f) audit requirements that are delivering little value.

The Purpose of Long-Term Plans
Issues
68. The current purpose in the Act is not efficient and effective.  It is a confusing mixture of strategic and operational obligations that does not encourage the “right debate” with communities about whether councils have provided them with clear information about the important issues, choices and implications of those choices in meeting the purpose in section 93(6) of the Act.
69. Council chief executives, SOLGM and the Auditor-General office have all indicated the need for long-term plans to show more emphasis on vision, strategic framework, and key projects, providing a general overview of the council operations, with only the key issues for consultation stressed.
Response
70. Long-term planning is essential for councils and the communities they serve.  It ensures that the council and the community can look ahead, anticipate issues and plan for their future needs and priorities. 
71. To be of value a long-term plan should be strategic in nature, connecting the council with its community to improve community debate around choices and priorities and provide the basis for long-term decision-making and accountability.  A purpose that contains both strategic and operational obligations will not achieve this.  The purpose statement in the Act requires amendment to reflect this.
	Recommendation

17. Amend the statutory purpose of council long-term plans to make the plans a strategic document that provides, through its development, the key options and choices for the community.  Long-term plans should focus primarily on:

a. outlining the long term vision, strategies, priorities and the actions required to support these;

b. a high level statement of a financial strategy;

c. clear communication to the community of strategic priorities, policies and proposed actions; and
d. providing a clear basis for accountability of a council to the community.


The Content of Long-Term Plans
Issues
72. The current content requirements of the long-term plan are resulting in documents that are too lengthy and not well suited to engaging with the community.  Eighty-one percent of respondents to the Taskforce survey of chief executives felt that the current content of the long-term plan is not suitable for the public.
73. The length of the long-term plan also creates inefficiencies through increased costs of production and consultation.  Recent long-term plans are in some cases as large as 300 pages. 
Response
74. The content of long-term plans needs amendment to be strategic and to reflect the new long-term plan purpose recommended above.  
75. In considering what information should remain in the long-term plan we consider the analogy of an “iceberg” is useful.  The information required to be in the long-term plan sits in the tip, while supporting information sits beneath the “waterline” and is still available to the community.
76. We have reviewed Schedule 10 of the Act that outlines the content of long-term plans to determine: what content should be required in the long-term plan; what underlying information should be required to be made available to the public elsewhere (e.g. on council websites but not in the long-term plan); and what information is not required to be disclosed.
77. Changes to the Act are required to ensure that long-term plans are more streamlined, fit for purpose and accessible to the community.
	Recommendations
18. Review the provisions of the Act (particularly Part 6 and Schedule 10) relevant to the content of long-term plans to reflect the new purpose in recommendation 17 to significantly reduce detail, complexity, prescription and detailed management or operational issues.

19. Review the mandatory disclosures in the long-term plan required by the Act (particularly Schedule 10) with a view to ensuring the revised statutory purpose (outlined in recommendation 17) is achieved and that disclosure of non-financial performance information is confined to matters of a strategic nature.

20. Make provision for a specified range of financial disclosures and other accountability information not included in a long-term plan to be made publicly available on the council website and created as a new category in Schedule 10.

21. Require the long-term plan to include the engagement and significance policy to be consistent with recommendation 10.

22. Retain the long-term plan summary as part of the special consultative procedure and audit this for consistency with the long-term plan and make this a requirement of Schedule 10.
23. Make the preparation of asset management plans mandatory, subject to the engagement and significance policy, and made available on the councils’ websites.


The Long-Term Plan Cycle
Issues
78. The long-term plan cycle is currently staged in year two of the three year election cycle.  This means councils may only have one full year of performance under their long-term plan before a new election cycle commences.
Response
79. We consider the timing of long-term plan development requires revisiting with a specific focus on delivering efficiency gains.
80. Realigning the long-term plan with the election cycle will allow the newly elected council to prepare and consult on a long-term plan that will form the basis for their accountability with the community over their term of office.  We consider the ownership of the long-term plan by the council would be enhanced. This approach should also reduce the number of long-term plan variations, but still allow variations to occur should issues arise.
81. This would result in a compressed time for the long-term plan to be prepared.  However, adoption of other recommendations aimed at reducing the content of long-term plans will assist in the development of a long-term plan in a compressed timeframe.
	Recommendation

24. Amend the Act to require a long-term plan to be adopted on 30 June (nearly nine months) after the election of a new council.


The Audit of Long-Term Plans
Issues
82. We consider the mandate for the long-term plan audit set out in section 94 of the Act is too broad, taking the auditors into practically every aspect of the long-term plan preparation and content, including presentation.  Sixty-three percent of respondents to the Taskforce survey of chief executives felt that the current scope of the audit is not valuable. 
Response
83. The long-term plan audit needs to provide the community with assurance that the long-term plan and its associated financial and service consequences have been prepared using the best available information.  We consider this assurance largely occurs through the requirement in section 94(a) to examine the quality of forecasting assumptions and other information used to prepare the long-term plan.  Given the level of disclosure occurring in long-term plans, keeping the audit focused on this can be challenging.  It is important to note that a key part of audit is testing the underpinning information supporting the forecasting assumptions and long-term plan content.
84. The scope of the current audit requirements should be reduced to focus on the quality of the forecasting assumptions and other information used to prepare the long-term plan.  We consider this should be implemented alongside our recommendations that propose to reduce the content of the long-term plan.

85. With a view to improving audit efficiency, we also suggest that consideration be given to SOLGM’s recommendation
 that the Office of the Auditor-General work with representatives of the local government sector when developing audit methodology and designing training for its auditors on local government.


Revise the Act to ensure that the scope of the audit of council long-term plans aligns and is consistent with the revised purpose and content of such plans.

	25. 


Annual Plan
Issues
86. We understand that before the Act was introduced in 2002 the annual plan was only intended to be an annual budget and one means for making amendments to the long-term plan.  However, the 2002 reforms never changed the purpose of the annual plan and as a result there is still a requirement to undertake consultation on it.  This has created considerable duplication in the consultation process and allows for re-litigation of previous decisions made within the three year long-term plan cycle.
Response
87. It is our view that the annual plan no longer has the relevance it had prior to the current Act.  We consider that the annual plan in its current form is inefficient and ineffective.  The Act needs to be changed so that the requirement to produce an annual plan is removed and replaced with a requirement to produce an annual budget only.  The purpose of the annual budget would also need to be changed so that it is restricted to section 95(5)(a) and (b) of the Act.  
88. The annual budget would not be consulted on.  However, if the annual budget triggered any matters of significance in accordance with the engagement and significance policy produced by the council, this would trigger an amendment to the long-term plan and consultation would occur.

	Recommendation
26. Remove the statutory requirement for councils to produce an annual plan (section 95) and replace this obligation with a requirement to produce an annual budget with the same purpose (as defined in section 95(5)(a) and (b)).


Annual Report and Pre-Election Report
Issues
89. The information in an annual report is an important part of the accountability cycle between a council and its communities.  It presents the actual financial and non-financial performance for the year compared to what was intended in the long-term plan.  Any variances in forecast versus actual performance are explained in the annual report.  This along with the audit process is a key accountability instrument that the public has in respect of its council.

90. The pre-election report introduced in 2010 was designed to present information that already exists in other plans and reports, or within the council itself, in order to facilitate a more informed debate leading into a local body election.  
Response

91. All organisations whether in the public sector, private sector, community or voluntary sectors must prepare an annual report and we believe that local government should be no different.

92. Given that the pre-election report is not yet fully implemented (76 of the 78 councils are still to prepare one), we support the pre-election report being retained on the proviso it be reviewed for effectiveness following the 2013 or 2016 local body elections.
	Recommendation
27. Retain the current structure for the annual report and pre-election report within the legislation as is.


Broader Opportunities to Build Efficient Local Government
93. The Terms of Reference invites the Taskforce to advise on other opportunities to build efficient local government.  The topics addressed in this chapter are not the core focus of our Terms of Reference.  In the limited time available we have been unable to undertake detailed analysis and instead offer observations based on our experiences and discussions with the Kaipara District Council Review Team and LGNZ.  We have commented on opportunities in four broad areas:

(a) Integration of Planning Functions.

(b) Sharing Innovation and Collaboration.

(c) Sharing Good Practice.

(d) Reducing the Costs of Procurement. 

Integration of Planning
Issues
94. One of the major difficulties in relation to better integrating the separate statutory planning required by the Local Government Act 2002, the Resource Management Act 1991 and the Land Transport Management Act 2003, is that each act has a different central purpose and contains different functions and components which are fundamental elements of comprehensive local government planning.

95. In addition integration of planning is made more difficult by a national total of 78 long-term plans and 78 annual plans produced under the Local Government Act 2002 and over 170 planning documents (regional and district council plans) that councils have produced nationwide under the Resource Management Act.  Extensive rights of public participation are provided with respect to preparation and promulgation of these plans.

Response
96. We consider that overall local government planning under all three Acts has, for a variety of reasons, become complex and inefficient.  Further, we consider the number of different plans is confusing to the community.  Finally, the question arises whether this complexity is in realistic proportion to the actual nature and scale of the strategic or community issues facing councils in a country of the relatively small size and population of New Zealand.

97. We consider that although there is some integration across the legislation, achieving the efficiencies associated with a comprehensive planning approach would benefit from better linkage and alignment between these three key Acts.  
98. Mechanisms need to be found to improve planning processes under each Act and to better integrate, align and link the different purposes and processes of the three Acts.  We recommend that the current government reviews of local government and resource management legislation give priority to achieving this.
	Recommendation
28. As part of the current Government reviews of local government and resource management legislation give priority to ways in which:
a. the planning functions and associated consultation requirements of councils pursuant to local government, resource management, transport and other legislation can be better integrated;
b. the overall number of local government, resource management and other relevant plans can be reduced and prepared in more streamlined, consistent and readily understandable formats; and
c. spatial planning could be used as a way to better integrate plans across different statutory regimes.


Sharing Innovation and Collaboration
Issues
99. The current provisions of the Act provide only limited encouragement for sharing innovation and collaboration between councils.  The Act does not provide a clear or compelling mandate for sharing innovation and collaboration nor does the Act create any real incentives for councils to consider or implement the efficiency gains potentially available from sharing innovation and collaboration.  The Act appears to contain no provisions which would help build or encourage a local government culture in which innovation was an important or integral element. 

100. From our experience we consider there are major opportunities for councils to be more proactive in reducing overall costs or risks of certain projects or services.  

Response

101. Resistance to sharing innovation and collaboration may well be reduced if a clearer legislative mandate or incentive was provided.  This may be achieved by strengthening the provisions in section 14(1)(e) of the Act.  We also recommend that the Government explores ways to change council practice to encourage the sharing of innovation and collaboration.  For example, this could be through requiring councils to prepare a policy on sharing innovation and collaboration.

	Recommendations
29. Amend the Act to establish a clear mandate and incentives for councils to share innovation and collaborate to improve efficiency and performance.
30. Explore ways to change council practice to encourage the sharing of innovation and collaboration.


Sharing Good Practice 
Issues
102. A large range of good practice guidance is available to councils.  For example, there are nearly one hundred guides on best practice on the LGNZ website.  This large range of guidance can result in confusion as to what guidance is available and where this can be accessed.

Response
103. The Act provides an overall legislative framework and statutory requirements for councils, but good guidance is vital to encourage and implement changes to practice.  There would be considerable advantages in improving the ways in which good practice guidelines are disseminated to improve coordination of information better between central and local government.

	Recommendation
31. Develop additional ways in which dissemination of good practice guidelines to assist councils can be better coordinated between central and local government, including through the establishment of a central database where guidance can be located. 


Reducing the Cost of Procurement
Issues
104. There is no particular legislative guidance on procurement within the Act.  New Zealand does not have a uniform procurement regime for all councils. Methodologies used by councils are taken from various legislative requirements and from professional industry standards and guidelines.  There is considerable work currently being undertaken in the area which may well change the processes of procurement in major council expenditure areas, i.e. the Road Maintenance Task Force, the Infrastructure Efficiency Expert Advisory Group and National Infrastructure Unit work on water and wastewater reform.  

Response

105. Our view is that reducing the costs of procurement should be considered in light of this additional work.  One option may be to require councils to develop procurement policies and methods in relation to core services consistent with the Government’s procurement reform programme.  We recommend that this is explored further.  

	Recommendation
32. Explore whether reducing the costs of procurement could be achieved through a requirement for councils to develop procurement policies and methods in relation to core services consistent with the Government’s procurement reform programme. 


Consultation and Decision-Making

Introduction
106. An important feature of the reforms resulting in the Act was the introduction of wide-ranging legislative requirements in relation to decision-making and consultation.  The Act was a move away from the Local Government Act 1974, which was prescriptive in nature.  Instead, the Act was developed to confer a more general form of empowerment on councils.
  While this may have been the intent, we consider that, in practice, the provisions of the Act for decision-making and consultation remain detailed and prescriptive.  These detailed provisions were originally intended as a check on the exercise of broadly expanded council powers.
107. With over ten years’ experience in the practical operation of these provisions it is timely to assess whether or not the accountability mechanisms of Part 6 now require some amendment or modification to ensure local government decision-making and consultation can be undertaken as efficiently and effectively as possible.

108. We have examined the relevant provisions of the Act, particularly Part 6, with a view to assessing whether there is scope for change.  In doing so we have sought to identify changes which promote greater efficiency in council decision-making and are useful, practicable and effective in assisting councils in improving decision-making and consultation processes.  In particular, we have sought to provide scope for more coherent and timely decision-making, and far more flexibility and discretion in the way councils make decisions and consult.

Representative versus Participatory Model of Local Government
Background

109. A fundamental starting point for considering amendments to Part 6 is the need to clarify the model of local government provided for by the Act and whether a representative or participatory model is intended.  Representative democracy is based on the principle that final responsibility for decision-making remains with the elected members.  Participatory democracy is based on the individual participation of citizens in political decisions and policies affecting them (rather than elected members taking responsibility for decisions).
110. Section 10(a) of the Act states that the purpose of local government is “to enable democratic local decision-making and action by, and on behalf of, communities”.

Discussion
111. As a leading academic commentator has noted, the wording of section 10(a) “is not completely clear and can be construed in several ways”.
   Putting emphasis on the recognition of “democratic local decision-making” and “action on behalf of communities” suggests a participatory democracy model, with the elected decision makers having a primary role to implement the wishes of the community and not to assume a role of decision-making on behalf of the community.
112. The Act, however, is based on a representative democracy model and we support this.  Democratic decision-making does not (and should not) require all decisions of councils to reflect the majority viewpoint.  Judicial decisions have endorsed this approach by confirming that elected representatives have a discretion to act in what they consider are the best interests of the community.  If the majority are not supportive of their decisions the appropriate remedy is not judicial intervention, but a change of elected representatives at the next triennial election.

113. In 2008, the Department of Internal Affairs undertook eight case studies on the impact of Part 6 of the Act with councils and stakeholders.
  The case studies showed that a number of participants thought the Act introduced a form of participatory democracy, where the community played a more direct and defined role in decision-making.

114. Rather than introducing participatory governance, the Act promotes (but does not regulate) more community dialogue, based on engagement and transparency.  We support such an approach.  While the Act is based on a representative democracy model, it is important that the value of informed public engagement and decision-making, particularly in important local government decisions, is recognised within this model.

Proposal

115. If the provisions of the Act lack clarity and create confusion with councils and the community, there could be implications for the efficiency and effectiveness of decision-making and consultation.  If elected councillors or the community have assumptions or expectations based on a participatory democracy decision-making model, this has the potential to impact significantly on the way in which specific consultation and decision-making obligations or requirements are interpreted, applied or implemented.   This includes a potential assumption that most issues should be subject to formal, whole of community consultation processes, regardless of the significance of the decision or the degree to which the public can actually influence it.
116. We therefore recommend amending relevant provisions of the Act to clarify that a representative model of local government is the intention of the Act.
	Recommendation

33. Amend relevant provisions of the Act (in particular, section 10(a)) to reaffirm that a representative model of local government is the intention of the Act.


Rewrite of Decision-Making and Consultation Provisions
Background

117. The Terms of Reference asks us to examine whether the current consultation requirements in the Act need amendment to be more useful, practicable, and effective.  It also asks whether amendments are required to: the process for making decisions; considering community views; the special consultative procedure; and the policy on significance.  The consultation and decision-making requirements of the Act are closely interlinked (sections 75 to 90, summarised at Appendix C) and we have designed the recommendations to be implemented together.

Discussion

118. Our view is that the decision-making and consultation provisions in the Act are overly detailed and prescriptive.  We consider this prescription is resulting in inefficiencies, delays in decision-making and risk-averse behaviour by councils, and is limiting the ability of councils to follow more appropriate and innovative decision-making and consultation processes that meet the needs of their community.  We consider that greater discretion should be given to councils so they have the flexibility to respond to, and engage with, their community in an appropriate manner.
Proposal

119. We recommend that Part 6 of the Act on decision-making and consultation is reviewed to provide councils with a clear and flexible mandate to determine whether or not to engage with the community and the most appropriate way to do so, as proposed in the following recommendations in this chapter.
	Recommendation

34. Review the decision-making and consultation provisions of the Act (particularly Part 6) to provide councils with a clear and flexible mandate to determine whether or not to engage with the community and the most appropriate way to do so.


Decision-Making
Background
120. Every decision made by a council must be made in accordance with a detailed set of instructions and considerations under Part 6 of the Act.  Specific legal requirements include identifying and analysing options
 as well as considering relevant Māori concerns and community views and preferences.
  In addition, in all decision-making a council is directed to make judgments about the significance of matters affected by decisions.

121. All of the requirements referred to above apply to any decision of a council regardless of the size or relative importance of a decision.  However in recognition of this, it is the responsibility of a council, in its discretion, to make judgements as to how compliance is achieved in proportion to the significance of the decision (section 79(1)(a) refers).

Discussion
Provisions Over-Prescribed
122. We consider the decision-making provisions in the Act are over-prescribed and too detailed, leading to inefficiencies.  The decision-making requirements create many decision points, including: whether the decision is significant; whether it is a reasonably practicable option; what level of cost-benefit analysis is required; and what level and form of consultation, if any, is warranted.  The detailed Part 6 decision-making requirements, combined with the broader provisions of Act defining the broad functions of councils, can provide a source of confusion, debate or uncertainty about which requirements, principles or instructions are relevant and should be followed. This is not only potentially confusing for elected members but, perhaps more importantly, members of the public who have an interest in a particular matter or decision or council governance generally.
123. It is questionable whether members of the public would fully or properly understand the legal complexities inherent in Part 6 of the Act.  The results of the Quality of Life Survey, conducted in 2010, showed that 30 percent of residents did not understand how their council made decisions.
  For those who do obtain professional advice it is easy to see how the current Act provides a virtual charter for judicial review of council decisions, based on alleged failure to follow a required process or procedure.
124. Some members of the public and stakeholder groups do understand the requirements for councils to consult and are able to readily make use of the processes prescribed.  This can result in councils receiving regular submissions from some sectors of the community and very few from others.  Consequently, councillors frequently do not receive a broad or representative view from their community on the issues before them.
Judicial Review
125. The application of the decision-making provisions of Part 6 (sections 77 to 79) to council decision-making has been considered in a number of Court decisions since the Act became law.
126. Traditional grounds of judicial review of council decision-making accorded considerable weight to the need for councils to be able to make policy and other decisions without undue interference, decisions for which councils would be ultimately accountable at triennial elections.  In reviewing council decisions the Courts have generally ensured that councils do not exercise powers unreasonably or misuse statutory powers in other ways.

127. The Courts have intervened in council decision-making on grounds of illegality, irrationality or procedural impropriety.  In essence, the Courts will intervene to ensure councils only consider relevant matters, disregard irrelevant matters, and come to a considered and reasonable conclusion.
  The Courts have also defined what consultation means in a council context.

128. A number of successful legal challenges to council decision-making have been mounted since the Act came into force.
  A feature of these cases is that the traditional reach of judicial review appears to have been extended from impugning the legality of decisions related to major matters to a judicial involvement in reviewing decisions of considerably less importance.  In this context we consider these prescribed provisions of Part 6 have extended the potential for judicial review and agree with SOLGM’s comment that the decision-making provisions of the Act have “proved to be a fertile ground for judicial challenge”.

129. The concern of a council, or its advisors, in relation to the potential for judicial review clearly increases the potential for risk-averse decision-making resulting in additional levels of consultation.  Some respondents to the Taskforce survey of council chief executives felt that the interpretation of the legislation by the Courts is opening the way for more procedural challenges and litigation.  They felt that this could force councils to be more risk-averse and would increase the cost of consultation out of proportion to the scale of the decision sought.
130. The current provisions of the Act related to decision-making are unduly prescriptive and rule driven.  This inevitably slows decision-making as various decision-making requirements or steps are followed.  The detailed rules also create considerable scope for judicial review and council concerns related to legal challenge can further delay or complicate decision-making or consultation processes.

131. The overprescribed decision-making requirements of the Act potentially also apply to council decision-making under other Acts (e.g. Resource Management Act) by virtue of Section 76(5) of the Act.  We have made no recommendation in relation to this potential source of duplication and inefficiency but suggest the position be reviewed alongside the recommended repeal of sections 76 to 79.
Proposal

132. In light of the above issues, we recommend that the Act is amended to delete sections 77 to 79 and replace these with a set of decision-making principles for councils to consider when making decisions.
133. Section 82 sets out principles of consultation, and illustrates how principles could be used in the legislation.  We consider a similar principles-based approach could be taken for sections 77 to 79.  We note that SOLGM has also recognised such an approach could be adopted in their submission.  We have determined a set of suggested principles to replace sections 77 to 79, drawing on the SOLGM submission.
  These principles are a starting point for further policy work.  They are that a council should:
(a) make decisions in a timely and effective manner;

(b) make decisions in a manner appropriate to the significance of the decision and the circumstances in which the decision is taken;

(c) identify reasonably practicable options;

(d) analyse options in terms of their costs and benefits;

(e) assess options in terms of their present and future impact on the community and on the council;

(f) consider community views when making decisions (this in itself not being a requirement to consult);

(g) take reasonable steps to gather a representative view from the community on significant issues (including through the use of surveys, polling, focus groups and other research tools to gather more representative data on community views) (this in itself not being a requirement to consult); and

(h) make an appropriate record of its decisions and the reasons for those decisions.

134. We suggest principle (g) in addition to the principles suggested by SOLGM.  Principle (g) emphasises the importance of gaining a representative view from the community and suggests a number of methods for how such a view can be gathered.
135. This approach would give councils greater flexibility and discretion to determine the appropriate steps to be followed when undertaking decision-making.  It will remove the detailed prescription of the current provisions and the many specific obligations and decision points councils are currently required to follow.  This will reduce the risk of judicial review and councils acting in a risk-averse manner (which can result in inefficiencies and delays to decision-making, excessive levels of consultation and increased costs).  We consider these changes will increase the efficiency of decision-making under the Act.
136. Some may see the removal of the specific decision-making obligations as removing “bottom line” requirements for councils to follow in undertaking decision-making, resulting in inconsistent approaches across the country.  We do not consider this is an issue.  The principles will provide sufficient guidance to councils on how decision-making is to be undertaken.  The adoption of a principles based approach will rightly give councils the flexibility to respond to the circumstances and needs of their community in decision-making.
	Recommendations
35. Repeal the prescriptive rules related to decision-making in section 77 to 79 of the Act and replace the rules with a clear set of relevant principles for councils to consider when making decisions.

36. The relevant decision-making principles could include that a council should: 

a. make decisions in a timely and effective manner;

b. make decisions in a manner appropriate to the significance of the decision and the circumstances in which the decision is taken;

c. identify reasonably practicable options;

d. analyse options in terms of their costs and benefits;

e. assess options in terms of their present and future impact on the community and on the council;

f. consider community views when making decisions (this in itself not being a requirement to consult);

g. take reasonable steps to gather a representative view from the community on significant issues (including through the use of surveys, polling, focus groups and other research tools to gather more representative data on community views) (this in itself not being a requirement to consult); and

h. make an appropriate record of its decisions and the reasons for those.


Māori and Decision-Making
Background
137. The Terms of Reference asks us to consider the impacts of on Māori in developing recommendations.  The relationship of councils with Māori is an important one and is explicitly provided for in the Act in relation to decision-making and consultation.  The provisions of the Act set out specific requirements for local government decision-making and consultation with Māori.  The requirements include a series of provisions including the Treaty of Waitangi clause (section 4); the principles relating to councils (section 14); the consultation principles (section 82); and most notably section 81 relating to Māori participation in decision-making.
138. Local government is not a Treaty of Waitangi partner (this relationship is between the Crown and Māori).  Nonetheless, the Act recognises the Crown’s responsibility to take appropriate account of the principles of the Treaty of Waitangi, and provides principles and requirements for local authorities that are intended to facilitate participation by Māori in local authority decision-making processes (section 4).
Discussion
139. The importance of the relationship and consultation with Māori was recognised in the Taskforce survey of local government chief executives.  Some respondents noted that the Act’s provisions on consultation with Māori and recognition of their contribution to decision-making (in section 81) should be retained in any changes to the Act.  Some respondents also suggested there needed to be more clarity about consultation with Māori.
Proposal
140. We consider that the existing provisions on Māori decision-making should be protected.  Our recommendation to repeal sections 77 to 79 of the Act and replace these unduly-prescriptive provisions with a set of general principles is not intended to in any way alter or amend the existing council consultation obligations with respect to Māori interests related to significant council decisions in relation to land or a body of water, as set out in section 77(1)(c).
141. We note that section 81 of the Act creates obligations for contributions to decision-making by Māori and consider this should be retained.  We recommend that the Minister consider incorporating the provisions of section 71(1)(c) into Section 81 or consider rewriting both sections into a new provision dealing with Māori consultation.
	Recommendation

37. Retain section 81 and 77(1)(c) of the Act on Māori decision-making and consider incorporating section 77(1)(c) into section 81 or re-writing both sections into a new provision on Māori decision-making.


Consultation
Background

142. The definition of consultation, as opposed to engagement, should be clarified prior to discussing it in this section.  As the SOLGM submission notes, “consultation is a process involving an exchange of information between a local authority and its community.”
  A council provides its proposals, the community provides its views, and a council considers these views.
143. Consultation allows the gathering of feedback, to assist councils in making informed decisions.  However consultation is not determinative.  The final decision is up to the council in line with the representative democracy model.  The Act outlines a formal process for consultation through the special consultative procedure.
144. We understand that many councils are moving beyond the consultation requirements in the Act towards engagement.  Engagement is broader than consultation.  It is about jointly identifying and working together on issues as they are considered, while consultation is the community providing their feedback on formal proposals.
Discussion

Overall Impact of Consultation Provisions
145. Unlike the decision-making requirements the existing consultation provisions include principles of consultation to be applied when a council undertakes consultation (section 82).  We support such a principles-based approach as this gives councils greater discretion and flexibility, enabling them to meet the needs of their community and increase efficiencies.
146. In spite of the inclusion of consultation principles we consider that, in practice, the circumstances as to when and how consultation occurs are over-prescribed in the Act.  There are many points within the Act at which consultation and the process to be followed is prescribed and mandatory (Appendix D refers).  Much of this consultation is required through a specified special consultative procedure (discussed in the next section).
147. A combination of provisions in the Act generally means that some form of consultation is required for every decision of a council.  Reading the consultation provisions as a whole, for every council decision:
(a) the council must consider the “views and preferences” of “persons affected” or “likely to have an interest”
 in an “open, transparent and democratically accountable” manner having regard to all of its communities
 to enable “democratic local decision-making and action by, and on behalf of, communities”;
 and
(b) wherever council consultation does take place (in fulfilment of (a) above) it must be in accordance with the broad principles in section 82; and
(c) where required by the Act (or any other act), councils must use or adopt special consultative procedure defined in section 83.
148. Although the consultation obligation is designed to be based on “general principles” a feature of this combination of consultation obligations, along with the mandatory consultation outlined at Appendix D, results in the overall consultation requirements containing extensive elements of prescription and inflexibility.
Judicial Review and Risk-Aversion
149. Given the potentially judicially reviewable issues created by any failure to comply, it is understandable that conservative approaches to consultation would tend to be generally adopted.  For example councils often choose to follow the special consultative procedure when this is not mandatory
 and cautious compliance with the principles of Part 6 encouraged almost as a default position.  Such caution, as noted earlier, can result in inefficiencies with unnecessary levels of consultation, costs and delays.
150. As with decision-making requirements, the consultation process sets up considerable potential and scope for judicial review based on non-compliance with procedural requirements.  Nelson Gambling Taskforce Inc. v Nelson City Council, for example, saw a successful challenge to the validity of the special consultative procedure process the council followed leading up to changes to its gambling policy in 2010.

151. The Act includes a range of references to a council considering community views and preferences.  Given the open-ended nature of these requirements they are readily and frequently interpreted by councils as creating the equivalent of a legal duty or obligation to consult.  This lack of certainty or clarity has important efficiency and judicial review implications.  A requirement to consider community views can be readily conflated into a legal duty to consult.  This perceived duty to consult can be readily extended to an obligation or need to use the special consultative procedure - even though the relative significance of the council decision would not warrant such a formal and time consuming process.  It is important that the Act is amended to make a very clear distinction between engaging with the community or considering community views and a legal duty to undertake consultation.
152. The nature and extent of consultation also gives rise to broader questions about the role of local government intended by the Act.  It is clear from the Act, and Court decisions, that consultation need not be determinative and there is no obligation on either party to reach “agreement”.  However the extent of the extensive and open-ended consultative obligations could readily be perceived as modifying or displacing a representative model of local government.
Proposal
153. We consider it that new provisions need to establish a defined basis for judicial review in relation to consultation and decision-making.  These proposals also address some of the issues raised under paragraphs 125 to 131 above.
	Recommendations
38. Ensure that the new decision-making and consultation provisions amending Part 6 of the Act define the decision-making discretion of councils in a manner that limits or confines potential scope for justiciable issues, or grounds for judicial review.
39. Ensure that relevant provisions of Act requiring consideration of community views do not create a legal duty to consult.


Special Consultative Procedure
Background

154. The special consultative procedure sets out a formalised, step-by-step public process consisting of: public notice; submissions; and the opportunity for submitters to be heard by the council (section 83).  As outlined in Appendix D, it is required to be used for a number of matters including: the adoption of, and amendments to, the long-term plan and policy on significance; the adoption of annual plans; and the making, amending and revoking of bylaws.  Councils can currently choose to follow the special consultative procedure for other matters should they wish (section 87(1)(b)).
Discussion

155. We consider that the ability for residents and interest groups to be heard through the special consultative procedure undoubtedly adds value to significant decision-making processes.  The advantage of this procedure is that it provides a minimum set process for the council and imposes a discipline.  Some members of the community and stakeholder groups do understand the requirements for councils to consult and are able to readily make use of the processes prescribed.  We consider the difficulty, however, is what triggers the need for the special consultative procedure to be followed.  Our experience is that the special consultative procedure is used too frequently and as a default position.

156. The Taskforce survey of council chief executives demonstrated councils’ general support for the special consultative procedure, with 78 percent of respondents agreeing that the special consultative procedure is a useful tool.  When asked why it was useful, many respondents felt the special consultative procedure provided a clear process for councils to follow, with prompts and directions (mostly) relevant to major decisions.  Respondents felt that when used properly for large decisions, the special consultative procedure is seen to be decisive.
157. We consider that there are disadvantages to the special consultative procedure.  The formality of the special consultative procedure means it is an inflexible process, unable to respond to the individual circumstances, or the relative size, of a particular issue.  This has led to inefficiencies, with the special consultative procedure sometimes providing an overly formal process when it is not required.

158. The prescriptive nature of the process also means it can be a costly and time consuming process for councils, which may not be justified in some circumstances (e.g. smaller level decisions).
  Furthermore, operating in the current environment of a possible threat of judicial review means that council advisers are disinclined to recommend or support any alternative engagement processes suitable to the issue at hand and elected members are unlikely to drive alternative processes either.

159. Respondents to the Taskforce survey of chief executives noted similar issues.  Many felt that the special consultative procedure was not flexible enough to deal with the range of circumstances encountered by councils.  Some felt the special consultative procedure was too blunt a tool to deal with small local issues of limited interest, came at a cost and could be overkill, particularly when smaller decisions trigger the requirement for a formal process.  The Department of Internal Affairs’ case studies of eight councils (in 2008), also found some councils considered the requirements of the special consultative procedure to be overly prescriptive.

160. A further issue is that, for some community groups, the formality of the written submission and hearing process of the special consultative procedure may also be a barrier to participation.  For others the making of oral submissions is something they may hesitate to do.  The formality of the hearing, the reluctance to speak in public and the lack of understanding of the overall process are all contributing factors which may exclude particular community members or communities (for example, youth and “hard to reach” groups).
Proposal

161. We consider that the consultation provisions in the Act require amendment to give councils greater discretion and flexibility in undertaking consultation by limiting the use of the special consultative procedure.  The formality of the special consultative procedure, as noted above, offers some benefits by providing a specific, clear, well understood process for councils to follow.  We consider, however, that the mandatory application of this process should be limited to important strategic decisions only, namely the adoption of, and amendments to, the long-term plan.  The long-term plan is the main council strategic document, providing the key options and choices for the community.

162. In all other circumstances we consider it should be up to the individual council to determine the appropriate consultation process to reflect the matter or issue in question.  For these other circumstances a council would be required to outline how it intends to consult and engage with the community in an engagement and significance policy (discussed in the next section).  It will still be open for the council to follow the special consultative procedure for these other circumstances (as outlined in the engagement and significance policy) if it wished, for example, for an important matter such as the introduction of a new coercive power.

163. This approach will give councils discretion and flexibility to determine the appropriate consultation process in light of the nature of the issue and to reflect the needs of the community.  It will create more useful, effective and practicable engagement processes with engagement not being limited to a prescribed special consultative procedure process.  It will enable councils to be more responsive to community needs, including those of “hard-to-reach” groups who may not engage through a formal or written submission process.

164. We consider this approach will create efficiencies: reducing the risk-aversion arising from judicial review; removing unnecessary levels of consultation; and limiting costs and time delays in undertaking consultation.  The engagement and significance policy will act like an agreement or contract between a council and its community about how they will interact with each other to enable effective democratic, but also efficient, decision-making.
165. The principles of consultation (section 82) would be retained under this recommended approach.  Changing the requirements as proposed will bring new meaning to the principles, as they will become important in determining when and how councils engage on issues beyond the long-term plan (rather than being overridden by more prescriptive and specific requirements).  This is consistent with our recommendations on decision-making which proposes discretion is given to councils in the exercise of decision-making, through the application of decision-making principles.

166. There is a risk that councils may feel inclined to still follow the special consultative procedure for those circumstances where it is not mandatory (beyond the adoption and amendment of the long-term plan).  We hope that the reduced perceived risk of judicial review will encourage councils to adopt other consultation processes where appropriate.  The new engagement and significance policy may also further encourage councils to follow other processes (discussed further in the next section).

	Recommendations

40. Retain mandatory use of the special consultative procedure for the adoption and amendment of council long-term plans.

41. Repeal the provisions of the Act which make use of the special consultative procedure mandatory for council consultation and give flexibility and discretion to councils as to when and how a council consults with the community.


Policy on Significance and Need for a Policy on Engagement

Background

167. The Terms of Reference asks us to focus on the policy on significance in considering whether the current consultation requirements and practices need amendment to be more useful, practicable and effective.  The Act provides for a policy on significance in section 90.
168. There is no requirement in the Act for a policy on engagement.
  Some councils do currently prepare engagement policies as a matter of good practice.
   The use of engagement policies is also seen internationally.  In Australia, some states are required to have specific policies on consultation and community engagement.

Discussion

169. We consider communities deserve to know how their councils will engage or consult with them and the best way to do this is through an engagement policy.  The policy will provide both the council and the community with certainty about the engagement process to be followed given a particular set of circumstances.  Through the process of developing the policy, the council and community can decide under what circumstances a matter will be consulted or engaged on and, depending on those circumstances, at what stage and how consultation or engagement should take place.
170. We consider that a policy on significance should be retained.  In reaching this view we considered the difficulties associated with defining a “significant proposal and decision”.  The Taskforce survey of chief executives highlighted that there is no common understanding among councils of the definition of significance.  We acknowledge that this is an issue but consider it is preferable for councils to continue to determine significance and what thresholds and criteria are set, as currently required in the Act.  This provides councils with the flexibility to reflect their communities’ circumstances, rather than applying set thresholds and criteria which may not easily translate to local circumstances.  The confusion associated with defining significance indicates the need for good practice guidance.  
171. It is our view that the engagement and significance policy be included in one policy due to the interconnected nature of the two matters.  For example, the significance of a decision determines the type of engagement and consultation required with the community.  We consider there are considerable benefits in requiring an engagement and significance policy.  Such a policy will give councils the flexibility and discretion to develop processes that reflect community needs and local circumstances.  The policy will also ensure councils are accountable and transparent to communities in how their discretion is exercised.
172. It is important to note that in the planning and financial reporting chapter we are recommending that the long-term plan is aligned with the election cycle and adopted on 30 June (nearly nine months) following the election of a new council (recommendation 24 refers).  This may mean there is limited time for early engagement to occur in the preparation or review of the engagement and significance policy prior to its adoption in the long-term plan.  However, we envisage that there will be stability in the content of the engagement and significance policies for many councils.  Reviewing them alongside long-term plans would allow a council that was proposing a change of strategic direction through the long-term plan to propose amendments to the policy to support implementation.
Proposal

Approach and Operation
173. We propose that councils are required to prepare an engagement and significance policy.  This policy would clearly state the approach of a council to:
(a) determining the significance of decisions and the way in which the nature or extent of significance is to be assessed or determined;
(b) how and when the council will engage or consult with the community including on matters of significance;
(c) when the option of using the special consultative procedure will be applied; and
(d) how the council will avoid duplication in relation to consultation.
174. We recommend that the full engagement and significance policy is included in the long-term plan.  This means the preparation and review of the policy would align with the adoption of the long-term plan.  It would be subject to the special consultative procedure.  We consider this is appropriate given the policy is the key document outlining how the council will engage and consult with the community.  The engagement and significance policy would be subject to review every three years as part of the long-term plan.
Content of the Policy
175. Further work is required on how the engagement and significance policy should be developed by councils and its specific content.  We suggest consideration could be given to the following matters when councils are in the process of developing their policy:
(a) the extent to which the decision impacts on a section of the community or the community as a whole;
(b) the extent to which the decision impacts on Māori;
(c) the extent to which the resources required to engage outweighs the impact of the decision; and
(d) the degree to which the community can influence the decision (e.g. where central government changes a standard or policy setting and councils must comply).
176. We consider section 90 already provides sufficient guidance and could be used as a basis for the significance aspect of the proposed policy.
177. Further work is required to determine the content of the engagement aspect of the policy, in addition to those matters listed in paragraph 173 above.  We suggest that the policy could also include the following matters, which could be required through legislation:

(a) how the council will apply the consultation principles of the Act (section 82);
(b) how the council will exercise its discretion in applying those principles (as provided for in sections 82(3), (4) and (5) of the Act);
(c) at what point in the decision-making process views from the community will be sought;
(d) when a council should seek a wide and diverse set of views and how these will be sought;
(e) at what stage in the decision-making process the council will engage with the community to seek its views;
(f) how and when the council will credit previous consultations and  knowledge of community views;
(g) how the council will meet the obligations in section 81 (on contribution to decision-making processes by Māori);
(h) the circumstances as to when a review to the policy is triggered, where this is not occurring alongside the adoption of, or an amendment to, the long-term plan; and
(i) the process for undertaking a review of material required to be disclosed on the councils website.
178. Given this is a new policy, good practice guidance should be produced to assist councils in preparing the engagement and significance policy and the assessment of significance in general.
	Recommendations
42. Amend the Act to require councils to include an engagement and significance policy in the long-term plan.

43. Require the engagement and significance policy to be included in the long-term plan and to clearly state the approach of a council to:

a. determining the significance of decisions and the way in which the nature or extent of significance is to be assessed or determined; 

b. how and when the council will engage or consult with the community including on matters of significance;

c. when the option of using the special consultative procedure will be applied; and

d. how the council will avoid duplication in relation to engagement and consultation.

44. Prepare good practice guidance to assist councils in the development of the engagement and significance policy and on the assessment of significance in general.


Keeping up with Technology
Background

179. The Terms of Reference asks us to advise on whether the current consultation requirements and practices are fit for purpose, particularly in today’s technological environment.
Discussion

Current Requirements in the Local Government Act 2002 and Practice
180. Technology
 provides the potential to access a wide range of people and groups in the community and improve the quality of decision-making, engagement and consultation.
181. We consider that the current requirements in the Act appear outdated and not fit for purpose in today’s technological environment.  This is particularly in relation to the special consultative procedure, which predates the Act.  Outdated aspects of the special consultative procedure include the requirement that the statement of proposal is available for public inspection at the “principal public office of the local authority” and “such other places as the local authority considers necessary”;
 that public notice means a notice published in a newspaper, or “any other public notice that the local authority thinks is desirable in the circumstances”;
 and that any person who makes a submission is sent a written notice acknowledging receipt of that person’s submission.
182. These provisions are geared towards more traditional methods of consultation (the use of newspapers, letters and making proposals available for physical inspection), rather than the use of technology.  The Taskforce survey of council chief executives had a range of responses in relation to the use of technology.  Fifty-three percent of respondents felt that the current consultation requirements in the Act are not fit for purpose, particularly in today’s technological environment.  Respondents noted that they considered that public notice on its own (through the special consultative procedure) is usually not sufficient to bring a proposal to the attention of affected parties and that the traditional submissions process is sometimes open to capture by pressure groups.
183. Respondents did not consider the special consultative procedure was useful when trying to involve certain sectors of the community, such as young people, and that it lacked the reach and connection other methods of engagement might achieve.  Some councils felt the use of online, web and more interactive tools were constrained by the current requirements in the Act.
184. The Act does not stop the use of online tools and technology as such.  The principles of consultation (section 82), note that “persons…should be provided…with reasonable access to relevant information in a manner and format that is appropriate to the preferences and needs of those persons.”  Likewise, persons can present their views in a “manner and format that is appropriate to the preferences and needs of those persons.”  These principles arguably leave open the ability to engage in an appropriate manner and format, which could involve the use of technology.  The specified processes in the Act particularly through the special consultative procedure are generally still geared towards more traditional methods of engagement, which can have higher transaction costs.
185. Councils are also currently using a range of technologies to communicate with communities.  This use of technology is seen in council initiatives around the country.  Dunedin City Council, for example, recently launched the Dunedin People’s Panel.  This Panel is email-based, with members regularly sent surveys about matters on which the council is seeking feedback.  The Panel is based on the Auckland People’s Panel, a similar initiative.
  Hamilton City Council also ran an online submission process for their recent representation review, which reportedly increased the number of submissions to a level not seen in two decades.
  Councils routinely seek online submissions as part of the special consultative procedure.
Other Projects on Use of Technology
186. There are currently a number of projects occurring on the use of technology.  These projects recognise the importance of technology in undertaking consultation and other functions.
187. One example is the Government Online Engagement Service.  This project is led by the Department of Internal Affairs.  The project is still in its early stages, with the Department in the process of developing a business case for developing a shared Government Online Engagement Service.  The shared service would be used by multiple central and local government agencies to cost-effectively and meaningfully engage with their stakeholders over the internet.

188. Current Government reforms reflect the Government’s desire to have greater use of technology.  The Government is undertaking the Better Public Services reform programme.  Result 10 of this programme is that “New Zealanders can complete their transactions with government easily in a digital environment.”

Proposal
Remove Barriers to Technology Use
189. We recommend that the provisions of the Act (particularly the special consultative procedure and section 82) are reviewed and amended to ensure there are no barriers to the innovative use of technology in council decision-making, consultation and engagement processes.  
190. We offer the following suggestions as to how this could be achieved:

(a) The consultation principles in section 82 could explicitly note that the reference to “manner and format” includes the use of technology, as appropriate.
(b) The special consultative procedure could be amended to clarify that:
i) making the statement of proposal available for “public inspection” includes making it available via technology, as appropriate; 
ii) “public notice” includes giving notice via technology, as appropriate;
iii) acknowledging receipt of submissions can occur through technology (e.g. via email) or by written notice, as appropriate; and

iv) any person who makes a submission, and wishes to be heard by the council, can deliver this using technology, if they wish.
191. Amending the Act to remove barriers to technology will ensure that councils have the flexibility to move with technology and utilise it as appropriate to engage and consult with the community.  It will benefit the community, helping councils to access those hard-to-reach groups that may not respond to more traditional methods of consultation.  This in turn will increase councils’ accountability and transparency, enabling councils to connect with groups they may not have otherwise.  The recommendations will create efficiencies, with technology often providing a more efficient and timely way to communicate, engage and consult with the community.  These recommendations support the Government’s priority Result 10.
192. We recommend guidance on good practice is developed, to encourage use of technology by councils.  This guidance would build on the existing work by councils to date on using technology.  Councils should be encouraged through the guidance to link into and utilise any relevant projects.  Good practice guidance will help ensure councils adjust their practices to utilise good practice and technology, to support any changes to legislation.
193. There is a risk that increasing the use of technology will result in an increase of feedback and submissions through technology and people wanting to be heard.  While councils will welcome such increased engagement with their communities, they will be able to pre-empt and manage this risk through the adoption of appropriate processes as set out in their engagement and significance policy.  This risk will also be reduced with the special consultative procedure no longer being required apart from when adopting and amending the long-term plan.
194. It is noted that councils can be subject to campaigns when considering an issue or decision.  This can take the form of rote submissions where a large number of people endorse a more substantial submission or simply indicate support for a particular decision to be made.  It is recommended that good practice guidance includes guidance on how different types of input into the decision-making process should be weighted.
195. There is a risk that councils may focus on technology too much and omit those parts of the community that rely on more traditional forms of consultation.  To mitigate this risk, we consider councils can use surveys, polling, focus groups and other research based tools, to ensure representative data on public views is gathered on the issues under consideration.  This is consistent with the suggested decision-making principle of gathering a representative view from the community.  This approach will ensure councils are regularly keeping abreast of the views and preferences of the broader community.
Explore Use of Technology at Council Meetings
196. In considering the use of technology, we have identified a further issue.  Currently there is no provision in the Act to enable elected members to use technology to vote on issues when not physically present at council meetings.  We consider this issue should be investigated further.
197. It is now possible to have elected members attend meetings using technology.  Providing the ability for members to vote remotely could create efficiencies, enabling elected members to participate when they are travelling.  It would be particularly useful for councils that cover a large area, which require elected members to travel a long distance to attend meetings.
198. However, there are significant risks with allowing elected members to participate remotely that need further investigation.  Elected members are currently required to be physically present to vote to stop any outside influence occurring.  It may be hard to monitor outside influence on remote participants.  There is also a risk that elected members may use technology as a preference when they are physically able to attend meetings.  There may also be issues relating to public access and expectations in terms of transparent council decision-making, security of confidential sessions, and ensuring applicability across a range of situations.
	Recommendations

45. Review and amend the Act (particularly the special consultative procedure and section 82) to ensure there are no barriers to the innovative use of technology in council decision-making, engagement and consultation processes.
46. Develop guidance on good practice to encourage the use of technology in council decision-making, engagement and consultation and on how different types of input into the decision-making process should be weighted.  

47. Investigate amending the Act to provide for elected council members to use technology to participate remotely in council meetings or other decision-making, engagement and consultation processes. 


Mayoral Engagement Role
Background
199. The Terms of Reference asks us to consider whether Mayors should have an explicit role of ensuring effective community engagement and powers to establish processes and mechanisms for the council to engage with the district.  This power is currently conferred on the Auckland Mayor only, under section 9 of the Local Government (Auckland Council) Act 2009.
Discussion

200. We understand the Local Government Act 2002 Amendment Bill (implementing phase one of the Better Local Government Programme) provides for the extension of some aspects of the Auckland mayoral model to other territorial authority Mayors.  This includes that Mayors are given an obligation to lead the development of plans and policies.  The Better Local Government phase one Cabinet paper noted that the question of the Mayor’s role in ensuring effective community engagement needed further investigation.
  The paper noted concerns about the costs of the consultation processes and the wish that these are not expanded.  
Proposal

201. It is our view that ensuring effective community engagement is the role of the full council, not just the Mayor.  To place this responsibility on the office of the Mayor effectively lessens the role of the rest of the elected members.  The knowledge and understanding of how the community feels on any particular issue is the responsibility of all elected members and this should not be diluted by placing more responsibility on the Mayor.  Furthermore, we consider that providing the Mayor powers to establish processes and mechanisms to engage with the district could result in additional requirements and increased costs.

	Recommendation

48. Do not progress the proposal for Mayors to have an explicit role of ensuring effective community engagement.


Planning and Financial Reporting

Introduction

202. Under the Act, councils are subject to detailed obligations to prepare a long-term plan (covering a period not less than 10 years), an annual plan and an annual report.  The Act closely defines the content of these documents, all of which include a range of detailed financial information and disclosures.  The long-term plan and annual report are subject to audit.

203. We are in no doubt that long-term planning is in the interests of good council governance.  It establishes a basis of accountability for councils with their community, particularly for the exercise of their powers and functions.  However, it is equally important for good governance that the community understands long-term plans and that these plans reflect the issues the community agrees are important for its council to address.

204. Councils have now completed four rounds of long-term plan preparation and adoption and in this time long-term plans have grown in their complexity and length.  Together with the obligation to prepare an annual plan and report, councils now require significant resource to produce these plans and have the long-term plan and annual report independently audited.  Council reports may comply with requirements in the Act, but their size and complexity is making them irrelevant and inaccessible to the people they are produced for: the community.
205. Our discussions with the Auditor-General’s office have reinforced our concern that long-term plans have, in practice, become focused on detail, complexity and prescription.  Partly as a result of this, long-term plans have become largely accessible only to the well informed and special interest groups.

206. Given the central importance of effective and efficient long-term planning to a council’s governance and operations it is vital that the purpose and content of long-term plans are carefully reviewed and amended to ensure that they are more streamlined, fit for purpose, and accessible to the community.  The mix of planning and reporting documents a council produces need to provide an appropriate balance between the strategic and the operational, both in the interests of improved efficiency for councils but also in the interests of communicating long-term strategic and financial issues more clearly to ratepayers.

207. In this chapter we undertake an analysis of the purpose and content of long-term plans and recommend a refocusing of the plans together with several other changes aimed at improving efficiency of the planning obligations and processes of councils.
The Purpose of Long-Term Plans

Background
208. Long-term planning is essential for councils and the communities they serve.  It ensures that councils and their communities can look ahead, anticipate issues and plan for their future needs and priorities.  This is particularly important given councils are providers of local infrastructure and services.

209. In a 2006 report the Auditor-General noted criticism that there was “an apparent contradiction” in the role of the long-term plan between a high-level articulation of strategy and a document to record detailed management intentions.  The Auditor-General noted in response that there was a middle ground between the two roles: “this would be where the [long-term plan] articulates a local authority’s strategy... and also provides an integrated view of the policies and actions required to support the strategy”. 

210. In their submission to the Taskforce, SOLGM noted that the statement of statutory purpose of a long-term plan “is a jumble of the strategic and operational”.
  They said that in practice this has led to long-term plans tending to be lengthy and requiring a very big commitment of council resources to prepare.  “One cannot help but be struck by the volume of information that must be included in a long-term plan.  The list takes up approximately seven pages of the Local Government Act”.

211. Our view is that long-term plans must be retained.  However, the key issue is whether the current purpose of long-term plans in the Act allows the development of those plans to be efficient and effective.
212. Currently, section 93(6) of the Act states the purpose of a long-term plan is to:

· describe the activities of the local authority; and
· describe the community outcomes of the local authority’s district or region; and
· provide integrated decision-making and coordination of the resources of the local authority; and
· provide a long-term focus for the decision and activities of the local authority; and
· provide a basis for the accountability of the local authority to its community; and
· provide an opportunity for participation by the public in decision-making processes on activities to be undertaken by the local authority.
Discussion
213. We consider that the current purpose of the long-term plan is a confusing mixture of both strategic and operational obligations.  For a long-term plan to be of value it should be strategic in nature, connecting the council with its community to improve community debate around choices and priorities and provide the basis for long-term decision-making and accountability.  A purpose that contains both strategic and operational obligations will not achieve this.
214. In assessing past audits of long-term plans the Auditor-General has highlighted the importance of those plans being strategic and focusing on key issues.  The Auditor-General also examined whether long-term plans are providing the “right debate” with communities; that is, whether the plans have provided “clear information to the public about the important issues, choices and implications of those choices” in meeting [the purpose in] section 93(6) of the Act.

215. Many respondents to the Taskforce survey of council chief executives have also indicated the need for long-term plans to show more emphasis on vision, strategic framework, and key projects.  Many respondents felt that the current document should only provide a general overview of the council operations, with only the key issues for consultation stressed.

216. We consider it is crucial that the long-term plan is strategic and at its proposal stage sets the “right debate” with communities.   This is currently not occurring as well as it could.  Having a focused, clear and strategic purpose statement in the Act is the key to stimulating the “right debate” as it will dictate the content of the plan.  Having a clear purpose is also important should a long-term plan be challenged in Court as the Court will assess any alleged breaches against the purpose in the Act.

217. We consider there is little risk associated with the redefining of the purpose of the long-term plan, as the amendments should strengthen the engagement with community through clearer presentation of critical information.  A change to a more strategic and less operational purpose should lead to efficiencies over time as the amount of information required for consultation would be reduced.

Proposal

218. We consider the purpose statement in the Act requires amendment to reflect that a long-term plan should be a strategic document that provides, through its development, the key options and choices for the community and should be written primarily with the community in mind.

219. In developing this new purpose statement we have drawn on the suggested revised purpose statement in the SOLGM submission.

	Recommendation

49. Amend the statutory purpose of council long-term plans to make the plans a strategic document that provides, through its development, the key options and choices for the community.  Long-term plans should focus primarily on: 
a. outlining the long term vision, strategies, priorities and the actions required to support these;

b. a high level statement of a financial strategy;

c. clear communication to the community of strategic priorities, policies and proposed actions; and
d. providing a clear basis for accountability of a council to the community.


The Content of Long-Term Plans

Background

220. The long-term plan currently provides a central location where the community can find comprehensive information on a council’s activities.  However, presenting this large amount of information in the long-term plan can make reading it a daunting task for most people.  Furthermore, there is a considerable amount of technical financial information in the long-term plan which is not easy for most people to understand.  Not surprisingly, the long-term plan is largely read by a small number of stakeholders, interest groups and experts, rather than most people in the community.

221. Schedule 10 of the Act requires the following information to be included in the long-term plan:

· Community outcomes

· Groups of activities

· Capital expenditure for groups of activities

· Statement of service provision

· Funding impact statement for groups of activities

· Variation between territorial authority's long-term plan and assessment of water and sanitary services and waste management plans

· Council-controlled organisations

· Development of Māori capacity to contribute to decision-making processes

· Financial strategy

· Revenue and financing policy

· Determining significance

· Forecast financial statements

· Financial statements for previous year

· Statement concerning balancing of budget

· Funding impact statement

· Reserve funds

· Significant forecasting assumptions
Part A: The Content of Long-Term Plans to be Strategic

Discussion

222. The current content requirements of the long-term plan are resulting in documents that are too lengthy and not well suited to engaging with the community.  The content of long-term plans needs amendment to be strategic and to reflect the new long-term plan purpose recommended above.

223. Eighty-one percent of respondents to the Taskforce survey of chief executives felt that the current content of the long-term plan is not suitable for the public.  They said it was important for councillors and for driving discipline but it is too complicated and has little meaning for the community.
224. The length of the long-term plan also creates inefficiencies through increased costs of production and consultation.  We understand the 2012 long-term plans are reaching into the hundreds of pages and in some cases this is as large as 300 pages.  This is occurring after four previous rounds of long-term plans, audit and the 2010 amendments to the Act which sought to streamline some aspects of the long-term plan to focus on strategic matters.  

225. We consider changes to the Act are required to ensure long-term plans are more streamlined, fit for purpose and accessible to the community.  We note that migration to new public sector accounting standards is expected on 1 July 2014 and our recommendations in this section have been developed on the basis this will occur.

Proposal

226. We propose the content of a long-term plan should be amended to reflect its new purpose in recommendation 17 and to remove unnecessary operational detail.  We consider the information in the long-term plan should be focused on the intended audience: the community.  It must be strategic and focus on the significant issues and choices facing the community.
	Recommendation

50. Review the provisions of the Act (particularly Part 6 and Schedule 10) relevant to the content of long-term plans to reflect the new purpose in recommendation 17 to significantly reduce detail, complexity, prescription and detailed management or operational issues.


Part B: The Content of Long-Term Plan Information to be Streamlined

Discussion

227. In considering what information should remain in the long-term plan we consider the analogy of an “iceberg” is useful.  The information which we consider should be required in the long-term plan sits in the tip of the “iceberg”, while supporting information sits beneath the “waterline” and is still available to the community.
228. With this in mind, we have reviewed Schedule 10 of the Act outlining the content of long-term plans to determine: what content is required to be in the long-term plan; what underlying information is required to be made available to the community elsewhere (e.g. on council websites but not in the long-term plan); and what information is not required to be disclosed.

229. The following diagram demonstrates our proposal for streamlining information in the long-term plan:
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230. The tables following paragraph 235 summarise the recommended category the long-term plan content should be included under. The information “required” to be in the long-term plan should include matters that are strategic in nature and meet the new long-term plan purpose proposed earlier in this chapter.  We consider that five of the existing 17 requirements listed in Schedule 10 should be retained in the long-term plan.

231. In reviewing the list of information in Schedule 10 we also identified three disclosures that contain information that is in part strategic and also operational.  Our preference is to remove as much detailed and technical information from the long-term plan as possible and for this reason we have not included it in the “required” information category but listed it as information that requires further consideration.  We consider the strategic information in these disclosures could be retained as “required” information.  To separate that strategic information from the requirements of the existing disclosures needs more detailed consideration than we can provide within the time available to us.  These disclosures merit further policy consideration as to whether some of the information could be retained as “required” information in the long-term plan.  Any information not “required” in the long-term plan should be moved to the “underlying information” category described below.  Those developing such policy need to do so keeping in mind the principles that underpin the “iceberg” model above.  We have also not specified whether information in these disclosures should be subject to audit.  That will need further consideration after the content of this category is finally determined.
232. The proposed “underlying Information” in the “iceberg” model should contain operational information currently listed in Schedule 10 which does not need to be in a long-term plan but which, for the purpose of accountability and transparency, should be required to be available on the council’s website.  A new category should be created in Schedule 10 which lists the information that must be available on the council’s website.  It should be up to each council to decide how often this information is reviewed and when this would occur.  We expect many councils may wish to review these documents in the interim years between the adoption of a long-term plan.  This would enable councils to reduce their workload in the years they are adopting a long-term plan.  The process for undertaking these reviews, and any associated engagement undertaken, would be outlined in the proposed engagement and significance policy.  After the long-term plan content is streamlined an assessment would need to be undertaken to determine what underlying information should be audited and what extent.

233. Information that is “not required” would no longer need to be produced by councils in any document or disclosed to the public.  This is information we consider is no longer required or relevant.  For this reason, it can be removed from Schedule 10 with no loss of accountability and transparency.

234. There is also a proposal to include in Schedule 10 information that councils are currently required to prepare, which is not currently listed in this part of the Act; namely the long-term plan summary (to be inserted into the long-term plan) and the asset management plan (to be provided on the council’s website).  Inclusion of this information in Schedule 10 would not add any additional cost or resource but is being proposed because it represents information we consider is essential for transparency and accountability and should therefore be included in this part of the Act.
Proposal: Streamline Information Required in the Long-Term Plan

235. The following tables summarise the specific long-term plan content and our recommended categories for streamlining long-term plan information.

	Table 1: Information Required to be in the Long-Term Plan

	Current Requirement Schedule 10 
	Rationale for Proposal

	Community outcomes
	Schedule 10 currently requires the long-term plan to describe the community outcomes for the council’s district or region.  Outcomes are a key strategic matter and should be retained in a long-term plan.  The 2010 amendments to the Act have already simplified the community outcomes process by repealing the separate processes for identifying and reporting on community outcomes and merging it into the long-term planning process.

	Forecast financial statements
	Schedule 10 currently requires the long-term plan to include, for each of the financial years covered by the plan, forecast financial statements for the council.  We believe this disclosure is strategic in nature and should be retained.  Forecast financial information is fundamental to the overall story of the long-term plan and must be retained if the long-term plan is to have any real meaning.

	Funding impact statement (for whole of council)
	Funding impact statements outline sources of funding to be used by a council and the amount of funds from each source.  We consider the funding impact statement for the whole of council to be of strategic importance to the community, disclosing funding sources, amount of funds expected from each source, and how the funds are applied.

We recommend the funding impact statement for whole of council be retained in the long-term plan.  This information is important to demonstrate the use of funding sources to the community.  The 2010 amendments to the Act required funding impact statements to be prescribed through regulations.  The Local Government (Financial Reporting) Regulations 2011 prescribe the form for funding impact statements.  We consider the prescribed form allows this information to be presented to the community in an understandable manner.  The report from the Local Government Environment and Committee on the current Local Government Act 2002 Amendment Bill supported this further, noting the prescribed form for funding impact statements is a “a useful first step” but that the Committee would like to see “requirements for more detailed information… reported in a consistent and uniform manner as practicable.”


	Significant forecasting assumptions
	Schedule 10 currently requires the long-term plan to include significant forecasting assumptions and risks underlying financial estimates.  Significant forecasting assumptions help an informed reader make a judgment about the overall quality of the long-term plan and the likelihood of the forecasts being realised.  In their submission SOLGM notes that “it also encourages a local authority to think and plan for contingencies and alternate scenarios and what would happen if the assumptions don’t come to fruition.”
 Submissions are attracted on this disclosure, and it should be retained in the long-term plan, particularly to retain transparency.

	Determining significance
	Schedule 10 currently requires the long-term plan to include a summary of the council’s policy on determining significance under the Act.  The determining significance disclosure should be retained, however we recommend this is amended to require a full disclosure of the engagement and significance policy of the council in the long-term plan and be subject to the special consultative procedure.  This is in line with recommendation 10 in the consultation and decision-making chapter.

We understand that many councils currently already include their full significance policy, instead of the required summary.  Requiring a full disclosure of the engagement and significance policy will therefore have a minimal impact in practice.  The inclusion of the engagement and significance policy will ensure communities have an opportunity to express their views on the policy through the special consultative procedure and that the council is transparent and accountable to the community in how it will engage and assess significance through the triennium to which the plan applies.


	Table 2: Information containing both strategic and operational matters that requires further consideration

	Current Requirement Schedule 10 
	Rationale for Proposal

	Council-controlled organisations
	Under clause 7, Schedule 10, councils must disclose information about council-controlled organisations.  Council-controlled organisations “can be responsible for delivering a significant activity, managing a strategic asset, or receive public money via the local authority so the community has a right to know what the organisation concerned is doing and why.”

We consider this disclosure is largely underlying information.  It can be retained and made available on the council website to maintain accountability and transparency. However there is a strategic element to this disclosure that could be included in the long-term plan if appropriate.  Changes to the council-controlled organisation disclosure would be required to make this disclosure strategic by amending the disclosure to focus on significant council controlled organisations only.

	Financial strategy
	The purpose of a financial strategy is to facilitate prudent financial management and consultation on council proposals for funding and expenditure.
  In theory, this is an important strategic document.  Furthermore, we see the financial strategy becoming more important as central government moves to setting benchmarks for assessing financial prudence and problem definition and management within the proposed intervention framework.

However, the current disclosure is problematic.  The mandatory disclosures of the financial strategy are a mix of strategic issues and non-strategic information (section 101A(3) refers).  The mandatory disclosures list strategic information required and also requires information to be included that is operational and would be better placed in other council policy statements.  For this reason we have included this disclosure in the underlying information category to be retained in Schedule 10 and placed on the council’s website for accountability and transparency.
That said, some consideration should be given to amending the requirements of this disclosure to place its strategic elements in the long-term plan.  The financial strategy disclosure currently requires a statement of the factors expected to have a significant impact during the years covered by the strategy, which includes: the “expected changes in population and the use of land… and the capital and operating costs of those changes”; “the expected capital expenditure on network infrastructure, flood protection, and flood control works” and “other significant factors affecting the council’s ability to maintain existing levels of services and meet additional demands.”
  There is a risk that councils will treat these matters listed above as exhaustive.  There is merit in these three matters being deleted and councils deciding what factors will have a significant impact.

SOLGM suggests removing the policy on security for borrowing from the financial strategy and placing this in the borrowing management policy and to also removing the requirement to disclose objectives and quantified targets for investments from the financial strategy and placing these in the investment policy.
  We consider this is also worth investigating.

	Groups of activities
	Schedule 10 currently requires the long-term plan to identify the activities within a group of activities, the rationale for delivery for the group of activities and the significant negative effects that any activity within a group may have.  We consider it is important that the public has access to such a disclosure to ensure councils remain accountable and transparent to the community in their delivery of groups of activities and recommend that these and their associated funding impact statements are available on the council website as underlying information.

Currently there are five mandatory groups of activity under the Act with the council having the ability to determine how they group their remaining activities.
  We consider that the first two requirements (to identify the activities and the rationale for their delivery) are important strategic information for the community and align with the new long-term plan purpose.  The third requirement to disclose significant negative effects, however, is different in nature and we query whether the long-term plan is the appropriate place to consider effects.
  We agree with SOLGM that the requirement to disclose significant negative effects could be removed.

The Act requires information on groups of activities and performance measure information to be provided in detail for the first three financial years of the plan and in outline for the subsequent financial years covered by the plan.
  SOLGM points out that “few, if any local authorities make significant use of this option” to provide outline information”.
  We suggest that addressing this will create efficiencies, reducing the amount of detail to be included for the subsequent years after the first three financial years.


	Table 3: Underlying Information to be included in the council website 

	Current Requirement Schedule 10 
	Rationale for Proposal

	Development of Māori capacity to contribute to decision-making processes
	Under clause 8 of Schedule 10, a long-term plan must set out any steps the council intends to take to foster the development of Māori capacity to contribute to the decision-making process.  This requirements links to section 81(1)(b) which is discussed in the consultation and decision-making chapter (recommendation 5 refers).

We consider that this policy should be retained, but query whether this meets the new purpose of the long-term plan.  We agree with the SOLGM submission that, while the requirement to produce this policy should be retained, the “matters covered in this policy align more closely with the content of a local governance statement."

Removing the policy on developing Māori capacity from the long-term plan and placing it in the local governance statement would not reduce or undermine the requirement for the council to deal with this specific and important matter.

	Statement of service provision
	Schedule 10 currently requires the long-term plan to include: a statement of the intended level of service provision that specifies performance measures; intended changes to level of service provided the in previous year; and the reason for any material change to the costs of a service.  The 2010 amendments to the Act sought to reduce the scale of performance measure information required to be included in the long-term plan.

Our view is that the statement of service provision and its performance measures are operational information and do not need to be included in a long-term plan.  For transparency and accountability the community needs to access this information.  For this reason we consider that this disclosure becomes “underlying information” and is required to be available on the council website.
Statement of service provision and performance measures should, however, be included in the long-term plan when the council is proposing to make significant changes to a level of service.

	Revenue and Financing Policy
	The Revenue and Financing Policy is an important tool for understanding the non-financial components of whole of council funding impact statement and financial information both at the whole of council and group of activity level.  However we consider this policy is more operational in nature and would sit better on the council’s website.

	Financial statements for previous year
	Under clause 13 of schedule 10, a council must include the numerical information from the forecast financial statements for the previous year.  Base year data can be helpful to understanding the long-term plan – especially for those who want to keep track of items such as movements in debt or revenue (or any individual component).  This material is underlying information that is not strategic in nature and sits better on the council’s website.

	Reserve funds
	The need to identify each reserve fund set aside by a council together with the reason for its existence, opening and closing balances and proposed deposits and withdrawals was incorporated in the 2010 changes to the Act.  This is operational information, ill-suited for inclusion in a strategic long-term planning document.  For this reason, reserve disclosures should not form part of a long-term plan but should still be available on the council’s website.

	Funding impact statement for groups of activities
	The 2010 amendments to the Act introduced the development of a new funding impact statement applying to groups of activities.  We consider the funding impact statement for group of activity levels plays an important part in disclosing how the funds are applied but that it is more operational in nature and would sit better on the council’s website alongside the disclosure for groups of activities referred to above.


	Table 4: Not required – information to be removed from Schedule 10

	Current Requirement  Schedule 10 
	Rationale for Proposal

	Capital expenditure for groups of activities
	Having good forecast information on capital expenditure is important, however, that does not necessarily mean this information has to be disclosed in a long-term plan, especially when a new mandatory requirement to prepare asset management plans is proposed below for disclosure on the council website.  Not all disclosures around capital expenditure would be completely absent from the long-term plan, however.  Significant capital projects would be one of the key issues that a council would disclose in its funding impact statement (for whole of council) and its financial strategy.

	Variation between territorial authority's long-term plan and assessment of water and sanitary services and waste management plans
	The SOLGM submission notes that changes in 2010 make it likely that this disclosure would now “reflect only the local authority owned and/or operated services (and exclude private services).”
  The information in an assessment therefore is likely to duplicate the information in an asset management plan, meaning there is little or no need for a mandatory assessment of water and sanitary services.  We agree with SOLGM’s view that there is “no need for a requirement to disclose variations in a long-term plan.”

	Statement concerning balancing of budget
	Section 100 of the Act stipulates that a council must ensure that each year’s projected operating revenues are set at a level sufficient to meet that year’s projected operating expenses.  Given the need for prudent financial management contained in section 101 and the need to adopt a financial strategy, now enshrined in section 101A, it could be argued that the need for a balanced budget is a relic of an era when there was no explicit requirement on councils to be financially prudent.  We do not think there is value is having a statement concerning balancing of budget.  We agree with SOLGM that the “consequences of an unbalanced budget should be disclosed in the financial strategy.”



	Table 5: Existing Information to be added to Schedule 10

	Existing Information 
	Rationale for Proposal

	Asset Management Plans
	While asset management plans are currently not specifically required in Schedule 10 of the Act, it has become a practical requirement to prepare such plans (given the amount of asset information required in long-term plans).  Many councils already include them on their websites.  In recognition of this practice, we recommend that asset management plans should be mandatory to prepare (listed in Schedule 10) as “underlying information” to be placed on the council website (not in the long-term plan).

We consider that the preparation and review of asset management plans should be subject to the engagement and significance policy.  The council will determine when and how they are reviewed.  It could be that these reviews occur in the intervening period between long-term plans.

We also consider that the full asset management plan should continue to be subject to audit to the extent that the content of that plan supports the information and assumptions in the long-term plan.

	Long-Term Plan Summary
	A long-term plan summary is required as part of the special consultative procedure under section 89 of the Act but is not required to be in the long-term plan itself as it is not included in Schedule 10.  A summary is crucial to outlining the key issues, choices, and implications for the community.

We consider the preparation of a long-term plan summary should be retained and it should be specified as a requirement in Schedule 10 for consistency in the Act.  We also consider that the summary should be audited only for consistency between the summary and the long-term plan.


	Recommendations
51. Review the mandatory disclosures in the long-term plan required by the Act (particularly Schedule 10) with a view to ensuring the revised statutory purpose (outlined in recommendation 17) is achieved and that disclosure of non-financial performance information is confined to matters of a strategic nature.

52. Make provision for a specified range of financial disclosures and other accountability information not included in a long-term plan to be made publicly available on the council website and created as a new category in Schedule 10.

53. Require the long-term plan to include the engagement and significance policy to be consistent with recommendation 10.

54. Retain the long-term plan summary as part of the special consultative procedure and audit this for consistency with the long-term plan and make this a requirement of Schedule 10.
55. Make the preparation of asset management plans mandatory, subject to the engagement and significance policy, and made available on the councils’ websites.


The Long-Term Plan Cycle

Background

236. The long-term plan cycle is currently staged in year two of the three year election cycle.  We consider this raises a number of issues, in particular that it means any given council only has one full year of performance under their long-term plan before a new election cycle commences.  We consider the timing of long-term plan development requires revisiting with a specific focus on delivering efficiency gains.
Discussion

237. Realigning the long-term plan with the election cycle would allow for elections to be held focusing on the choices before a community that will be built into a long-term plan following the election.  This should heighten interest in local body elections.  The newly elected council will then prepare and consult on a long-term plan that will form the basis for their accountability with the community over their term of office.

238. This approach should reduce the number of long-term plan variations, but still allow variations to occur should issues arise.  We consider the ownership of the long-term plan by the council would be enhanced, as it is their commitment or blueprint for the next three years.  The elections would be regarded as early engagement on the long-term plan and testing of the mandate sought, with a more direct link between any mandate obtained and major choices made in the long-term plan.

239. Aligning long-term plans was considered at the time of the last review of the Act in 2010 and not adopted as a change.  A number of reasons for this were put forward at the time.  We have considered those reasons and we do not agree that they provide a sufficient argument for discounting alignment with the election cycle.
 

240. Our analysis of the reasons for not changing the Act in 2010:
(a) Councils are not bound by the decisions of previous councils.

This applies no matter when the long-term plan is adopted and we do not consider this is a sufficient reason to retain the status quo.  Our recommended approach encourages greater council ownership for the triennium and could result in fewer variations occurring over the triennium.
(b) Local government elections are less driven by values than national elections, meaning there is rarely a need for major shifts in direction when a new council is elected.

We consider our recommended approach should increase interest in local body elections, with greater focus on the changes and choices proposed for the community.  Local body elections usually focus on costs and infrastructure and the alignment of the long-term plan with the election cycle should strengthen this link.
(c) Councils are rarely elected on the basis of parties; therefore, time is needed for a newly elected council to build consensus and understanding of issues among councillors before decision-making can proceed.

Councils will rarely wholly turnover at elections, so continuity of members ensures there is continued knowledge and capacity to develop the long-term plan.
  Allowing that the election period will be an early form of community engagement, followed by nearly nine months after the election to adopt the long-term plan, both returned and newly-elected councillors will have ample time to understand issues and choices.
(d) The best long-term plan processes are those where the bulk of the public consultation takes place before the draft plan is published.

We do not accept that this assertion is relevant in that a council may well engage with its community in the year before an election on significant issues.  Even if the long-term plan is notified after the election the bulk of engagement may well have taken place.
241. We acknowledge adoption of this recommendation would result in a compressed time for the long-term plan to be prepared.  Adoption of recommendations elsewhere in this chapter to reduce the content of a long-term plan will assist in the development of a long-term plan in a compressed timeframe.  The reduction in the scope of audit also recommended later in this chapter should assist auditors with any increased pressures as a result of this proposal.
242. If it is still considered that there is not enough time available to prepare a long-term plan, even with the other recommended changes to purpose and content, consideration should be given to moving the election to an earlier date as a preference to retaining the planning cycle status quo.
Proposal

243. We consider our recommended approach provides an opportunity to improve accountability and transparency by aligning the election cycle with the generation of the long-term plan and its reporting.  We have assessed the level of risk with our recommended approach and consider the overall benefits (including a potential reduction in variation of long-term plan decisions) outweigh any possible barriers associated with timeliness and ability to deliver these changes.
244. We recommend that the long-term plan is adopted on 30 June (nearly nine months) after the election of the new council.  We recognise that this recommendation relies on the changes proposed earlier in the chapter (for reducing the long-term plan content) and presents considerable transitional challenges.  We suggest that these challenges might be eased if councils had a choice to transition at either the 2013 or 2016 elections.


	Recommendation
56. Amend the Act to require a long-term plan to be adopted on 30 June (nearly nine months) after the election of a new council.


The Audit of Long-Term Plans

Background

245. Over the last decade audits have become an accepted, valued and necessary part of the long-term planning function.  Importantly, the long-term plan audit provides local communities with a level of assurance regarding the council’s performance.

246. The mandate for the long-term plan audit is set out in section 94 of the Act.  The auditor must express an opinion on:

(a) the quality of the forecasting assumptions and other information used to prepare the long-term plan; and

(b) the degree to which the plan has complied with legal requirements (i.e. assurance).

Discussion
247. We consider this mandate in Section 94 of the Act is too broad, taking the auditors into practically every aspect of the long-term plan preparation and content, including presentation.  Sixty-three percent of respondents to the Taskforce survey of chief executives felt that the current scope of audit is not valuable, particularly in relation to the requirement outlined in (b) above, that auditors must express an opinion on the legal compliance of a plan.

248. As SOLGM notes, an audit scope needs to “provide the community with assurance that the long-term plan and its associated financial and service consequences have been prepared using the best available information.”  We consider this assurance largely occurs through the requirement in section 94(a) to examine the quality of forecasting assumptions and other information used to prepare the long-term plan.  Given the level of disclosure occurring in long-term plans, keeping the audit focused on this can be challenging.  It is important to note that a key part of an audit is testing the underpinning information supporting the forecasting assumptions and long-term plan content.

249. While current detailed information about long-term plan audit fees is not available, Auditor-General figures from 2009 indicate a median fee for council audits of $83,000.  For some councils the audit fee can be considerably higher.  While this fee typically represents a significant portion of the long-term plan cost, it is a modest sum when compared to some councils’ budgets for professional services.

250. The issue is not one of cost cutting, although this is obviously desirable, but one of improving the value the community gains from audit.  We consider a combination of improved audit focus, giving rise to some cost reduction, while maintaining the achievement of assurance similar to current levels is desirable.

251. Since 2002 councils have taken significant steps in strengthening planning practice, as evidenced by the industry best practice guidelines.  The consideration of a modified audit regime that reflects this improvement, but is flexible enough to cater for any non-performers is warranted.

252. In developing our recommendations on the audit of long-term plans we have considered and discarded the adoption of a risk management audit regime.  Such an audit regime would involve the auditors performing an individual risk assessment for each council and then decreasing or increasing the level of audit depending on the assessment.  We have discarded this as a reduced level of audit would provide less assurance.  We understand a risk management regime would not result in any significant cost savings.
Proposal

253. We recommend that the scope of the current audit requirements is reduced, to focus on the quality of the forecasting assumptions and other information used to prepare the long-term plan.  We consider this proposal should be implemented alongside our recommendations that propose to reduce the content of the long-term plan.  Those recommendations will have the effect of reducing the scope of audit in relation to the long-term plan.  The Act should be amended to ensure the scope of the audit aligns with the reduced disclosure requirements proposed in recommendations 18 to 23.

254. As a bottom line the scope of the audit must also continue to involve testing of the underpinning information and its flow through to the prospective financial and non-financial planning assumptions.  To give an acceptable level of assurance to the community the auditor must be able to gain an understanding of the drivers that underpin the financial budgets and forecasts.
255. We consider our recommended approach will result in efficiencies, focusing auditors on the key financial and services consequences of importance to the community and reducing their focus on matters of legal compliance.

256. With a view to improving audit efficiency, we also suggest that consideration be given to SOLGM’s recommendation
 that the Office of the Auditor-General work with representatives of the local government sector when developing audit methodology and designing training for its auditors on local government.

Revise the Act to ensure that the scope of the audit of council long-term plans aligns and is consistent with the revised purpose and content of such plans.

	57. 


Annual Plan

Background
257. We understand that before the Act was introduced in 2002 the annual plan was only intended to be an annual budget and one means for making amendments to the long-term plan.  However, the requirement to consult on the entire annual plan has created considerable duplication in the consultation process and allows for re-litigation of previous decisions made within the three year long-term plan cycle.
Discussion

258. It is our view that the annual plan no longer has the relevance it had prior to the current Act.  Further, the 2002 reforms never changed the purpose of the annual plan (section 95(5)) and as a result there is still a requirement to undertake consultation on the annual plan.  We consider that the annual plan in its current form is inefficient and ineffective. 
Proposal

259.  We recommend that the requirement to produce an annual plan is removed and replaced with a requirement to produce an annual budget only.  Further, we recommend the purpose of the annual budget is restricted to section 95(5)(a) and (b) of the Act.  Section 95(a) and (b) state an annual plan’s purpose is to:

(a) contain the proposed annual budget and funding impact statement for the year to which the annual plan relates; and
(b) identify any variation from the financial statements and funding impact statement included in the long-term plan in respect of the year.
260. The annual budget would not be consulted on.  However, if the production of the annual budget triggered any matters of significance (in accordance with the engagement and significance policy produced by the council), then this would trigger an amendment to the long-term plan itself and consultation will therefore occur.  
261. This recommended approach would mean that the annual budget would not result in re-litigation or duplication of consultation, as any significant issues would be subject to a focused amendment to the long-term plan and the special consultative procedure. We believe that the savings in time and resources from this change to an annual budget will be more than minor.
	Recommendation

58. Remove the statutory requirement for councils to produce an annual plan (section 95) and replace this obligation with a requirement to produce an annual budget with the same purpose (as defined in section 95(5)(a) and (b)).


Annual Report and Pre-Election Report

Background

262. The information in an annual report is an important part of the accountability cycle between a council and its communities.  It presents the actual financial and non-financial performance for the year compared to what was intended in the long-term plan.  Any variances in forecast versus actual performance are explained in the annual report.  This, along with the audit process, is a key accountability instrument that the public has in respect of its council.
Discussion

263. All organisations whether in the public sector, private sector, community or voluntary sectors must prepare an annual report and we believe that local government should be no different.

264. The pre-election report, introduced in 2010, was designed to present information that already exists in other plans and reports, or within the council itself, in order to facilitate a more informed debate leading into a local body election.  Given that the pre-election report is not yet fully implemented (76 of the 78 councils are still to prepare one), we support the pre-election report being retained on the proviso it be reviewed for effectiveness following the 2013 or 2016 local body elections.  This review could consider if a pre-election report is still required in light of a new streamlined long-term plan.

Proposal
265. Apart from reducing some of the more onerous disclosures which have been critiqued elsewhere in this report, we are not making specific recommendations in terms of amending the requirement to produce nor audit an annual report.  Retaining the current structure for the annual report and pre-election report is supported.

	Recommendation
59. Retain the current structure for the annual report and pre-election report within the legislation as is.


Conclusion
266. The recommendations to reduce the content of the long-term plan and align it with the revised purpose statement offers a more user-friendly, practical, strategic long-term plan whilst still providing further information for those who wish to access it on the council’s website.  In conjunction with the removal of the need to prepare annual plans and replacing them with annual budgets, we consider the long-term planning regime becomes a more efficient and effective process.
267. We also consider there is no fundamental loss in accountability or transparency, with councils still being required to produce disclosures on strategic matters, through the long-term plan, and other matters, on the councils’ websites.
268. The requirement to vary the long-term plan if a significant change is proposed in the second or third year of the cycle also provides appropriate opportunities to shape council’s decision-making.  The protection of transparency and accountability are further supported through retention of the audit function.  A more focused and defined approach to audit will create more efficient and streamlined processes, with the amount of non-critical information being reduced from the long-term plan audit process.

269. The recommendations in this chapter may offer some cost savings in the future, in that costs to the local government sector, community, and government are minimised through effective engagement, the reduction in content delivered within the long-term plan, the removal of the annual plan and a reduction of the scope of the audit.
Broader Opportunities to Build Efficient Local Government

270. The Terms of Reference invites the Taskforce to advise on other opportunities to build efficient local government.  We have commented on opportunities in four broad areas:

· Integration of Planning Functions
· Sharing Innovation and Collaboration
· Sharing Good Practice
· Reducing the Costs of Procurement
271. Our comments on the integration of planning functions are also in line with the Terms of Reference request to consider whether there is duplication in the consultation, planning and financial reporting requirements under the Act and other legislation.

272. The topics addressed in this chapter are not the core focus of our Terms of Reference.  In the limited time available we have been unable to undertake detailed analysis and instead offer observations based on our experiences and discussions with the Kaipara District Council Review Team and LGNZ.  Other projects and groups are investigating similar issues in far more detail and the recommendations in this chapter are purposely high level to feed into this broader work.

Integration of Planning

Background and Discussion

273. Currently the Government is conducting separate reviews of aspects of the Local Government Act 2002 and the Resource Management Act 1991.  There has also been a review of the Land Transport Management Act 2003, which is nearing completion with an amendment bill introduced on 13 August 2012.  That Bill includes amendments to simplify the Land Transport Management Act’s planning processes.  The current reviews provide an opportunity to carefully assess integration and efficiency issues with respect to council planning and the associated consultation requirements across the legislation. 
274. The three Acts contain different functions and components which are fundamental elements of comprehensive local government planning.  Each Act has a different central purpose.  We consider that although there is some integration across the legislation, it would appear that achieving the efficiencies associated with a comprehensive planning approach would benefit from better linkage and alignment between these three key Acts.  Avoiding duplication of consultation requirements is also relevant in this context. 

275. Our view is that one of the major practicable difficulties in relation to better integrating the separate statutory planning required is that each Act requires different planning cycles.  This makes achieving coordination, and better integration, inherently difficult. 

276. The number of plans is also notable.  Currently, a national total of 78 long-term plans and 78 annual plans are produced under the Local Government Act.
  These plans are the basis of local government strategic planning and financial accountabilities.  They are also the key documents for public engagement.  

277. In addition to the 78 long-term plans the Resource Management Act has required the creation of a considerable number of planning documents by councils.  It is estimated that the 78 councils in New Zealand currently have produced over 170 planning documents (regional and district council plans).  Extensive rights of public participation are provided with respect to preparation and promulgation of these plans.

278. Resource Management Act plans are directed at the sustainable management of natural resources.   Our experience is that each council has tended to take a different approach to the preparation of plans.  Our view is the differences and complexities of these plans make it difficult for an ordinary member of the community to understand the nature and scope of a plan without professional assistance.  
279. In addition, we consider the differences between individual council plans (in both approach, content, policies and rules) means that an experienced professional advisor would require some time to fully interpret and understand the Resource Management Act plans of a council with which the professional was not already familiar.   For example, these plans prescribe well over 2,000 different zonings for land use throughout New Zealand.  In addition, extensive regional and district policy overlays and requirements add further complexity to understanding and comprehension.  

280. There is some linkage of the planning processes and associated consultation across the Acts.  For example, the Land Transport Management Act requires regional councils to follow the special consultative procedure under the Local Government Act when preparing and varying plans, strategies, and programmes.  Regional councils are also required to act in accordance with the consultation principles in section 82 of the Act.
  

281. The current Land Transport Management Amendment Bill also proposes changes to simplify planning under that Act, which may create some efficiencies.  The Bill proposes the regional land transport strategy and regional land transport programme will be consolidated into a new planning document called the regional land transport plan.  Transport planning has direct relevance to aspects of the long-term plan (and annual plans).

282. While there is some integration of planning we consider that overall local government planning under all three Acts has, for a variety of reasons, become complex and inefficient.  Further, we consider the number of different plans can be confusing to the community.  Finally, the question arises as to whether this complexity is in realistic proportion to the actual nature and scale of the strategic or community issues facing councils in a country of the relatively small size and population of New Zealand.  

Proposal 

283. One key to simplification, greater efficiency and streamlining is to find mechanisms to not only improve planning processes under each Act, but also to better integrate, align and link the different purposes and processes of the three Acts.  We recommend that as part of the current Government reviews of local government and resource management legislation, priority is given to the ways in which:

(a) the planning functions and associated consultation requirements of councils pursuant to local government, resource management, transport and other legislation can be better integrated;

(b) the overall number of local government, resource management and other relevant plans can be reduced and prepared in more streamlined, consistent and readily understandable formats; and

(c) spatial planning could be used as a way to better integrate plans across different statutory regimes.

284. It may be appropriate to establish an expert working group of officials to urgently advise Ministers on this.  An examination on how planning functions can be better integrated could include whether there are opportunities to align the timing of plans, accredit consultation across the legislation and whether there needs to be a hierarchy of legislation.
285. Currently, the spatial plan for Auckland is an example of an attempt to create an integrated planning document that connects the three separate planning processes.  It may be that aspects of this model can be adapted depending on the particular circumstances of a council.  In fact for smaller councils it should be a far simpler task than in metropolitan Auckland. 

286. The fundamental differences in purpose between a council’s own strategic and financial planning and a council’s Resource Management Act plans for land (and natural resources such as water) makes full integration of the two types of planning unrealistic – but the Auckland example may well indicate how considerable improvements in integration and efficiency could be achieved by other councils. 
	Recommendation
60. As part of the current Government reviews of local government and resource management legislation give priority to ways in which:

a. the planning functions and associated consultation requirements of councils pursuant to local government, resource management, transport and other legislation can be better integrated;

b. the overall number of local government, resource management and other relevant plans can be reduced and prepared in more streamlined, consistent and readily understandable formats; and

c. spatial planning could be used as a way to better integrate plans across different statutory regimes.


Sharing Innovation and Collaboration
Background and Discussion

Lack of Legislative Mandate

287. The current provisions of the Act provide only limited encouragement for sharing innovation and collaboration between councils (including through shared services), with section 14(1)(e) stating the principle that “a local authority should collaborate and co-operate with other councils…it considers appropriate to promote or achieve its priorities…and make efficient use of resources.”  

288. We are of the view that the Act does not provide a clear or compelling mandate for sharing innovation and collaboration nor does the Act create any real incentives for councils to consider or implement the efficiency gains potentially available from sharing innovation and collaboration.  Of equal concern is that the Act appears to contain no provisions which would help build or encourage a local government culture in which innovation was an important or integral element. 

Practice Issues

289. From our experience we consider there are also barriers to achieving shared innovation and collaboration in practice.   We are of the view that there are issues with changing parochial and entrenched council views or attitudes arising from perceived geographical or cultural exceptionalism.  The potential outcomes of such attitudes are well illustrated by the report of the review team established by the Minister of Local Government to review the Kaipara District Council (17 August 2012) and our discussions with members of that team.  With hindsight, making use of expertise available in larger councils nearby could have reduced the risks that arose from developing a complex wastewater scheme.  
290. From an overall efficiency viewpoint there would appear to be major opportunities for councils to be more proactive and willing to give up some perceived autonomy in order to reduce overall costs or risks of certain projects or services – particularly where relevant expertise or experience is not readily available with the councils’ own staffing or jurisdiction. Increased willingness to utilise a shared or collaborative approach to managing the risks associated with major projects or new services provision would appear to have a number of financial, management and operational advantages. 

Proposal 

291. Resistance to sharing innovation and collaboration may well be reduced if a clearer legislative mandate or incentive was provided.  We recommend the Act is amended to establish a clear mandate for sharing innovation.  This may be achieved by strengthening the provisions in section 14(1)(e) of the Act.  We also recommend that the Government explores ways to change council practice to encourage the sharing of innovation and collaboration.  For example, this could be through requiring councils to prepare a policy on sharing innovation and collaboration.

292. We have not had time or resources to investigate the detailed issues relevant to achieving tangible progress in specific areas of council expenditure with respect to improved sharing of innovation and collaboration.  However, it is noted that there are several other expert advisory groups who have recently or are currently examining the possibilities with respect to the highest expenditure areas for councils such as: roading, water and wastewater, and other infrastructure.  This includes the recently appointed Local Government Infrastructure Efficiency Expert Advisory Group (to report in February 2013); the Road Maintenance Taskforce (which reported in October 2012 and whose findings can be drawn on); and the National Infrastructure Unit work on water and wastewater reform. 

	Recommendations

61. Amend the Act to establish a clear mandate and incentives for councils to share innovation and collaborate to improve efficiency and performance.

62. Explore ways to change council practice to encourage the sharing of innovation and collaboration.


Sharing Good Practice 

Background and Discussion

293. A large range of good practice guidance is available to councils.  For example, there are nearly one hundred guides on “best practice” on the LGNZ website.  This large range of guidance can result in confusion as to what guidance is available and where this can be accessed.  

294. The provision of good guidance is essential.  While changes to the Act provide an overall legislative framework and statutory requirements for councils, these often cannot be effectively implemented without corresponding changes to practice.  Good guidance is vital to encourage and implement changes to practice.  
Proposal
295. We recommend the development of additional ways in which dissemination of good practice guidelines to assist councils can be better coordinated between central and local government. In order to better manage the extensive guidance available, there would be considerable advantages in establishing a central database where councils (and the community) can determine what guidance is available, and where it can be accessed.  

296. We consider that key organisations and agencies should agree as to which organisation would operate this database.  Key organisations and agencies include the Department of Internal Affairs, LGNZ, SOLGM and the Office of the Auditor-General.

297. Having guidance readily accessible from a centralised database will assist to monitor and reduce potential for duplication of guidance.  Implementation of a number of the recommended changes to the Act would be greatly enhanced by good practice guidelines.  We suggest key organisations and agencies may wish to consider producing guidance in these areas.  This includes such areas as: 

· development of the engagement and significance policy;

· alternative methods and procedures for community consultation;

· preparation of long-term plans and annual budgets;

· encouraging the use of technology by councils, including guidance on how different types of input into the decision-making process are to be weighted;

· implementing any new requirements in the Act that mandate or encourage local government sharing innovation and collaborate; and 

· improving procurement practices.

	Recommendation
63. Develop additional ways in which dissemination of good practice guidelines to assist councils can be better coordinated between central and local government, including through the establishment of a central database where guidance can be located. 


Reducing the Cost of Procurement

Background and Discussion

298. The Government’s procurement reform programme appears well received by those who responded to the Taskforce’s survey of council chief executives (74 percent respondents indicated they used this framework). 

299. There is no particular legislative guidance on procurement within the Act.  New Zealand does not have a uniform procurement regime for councils. Methodologies used by councils are taken from various legislative requirements and from professional industry standards (e.g. the New Zealand Transport Agency requirements and the Auditor-General’s guidelines).  There is considerable work currently being undertaken in the area which may well change the processes of procurement in major council expenditure areas, i.e. the Road Maintenance Task Force, the Local Government Infrastructure Efficiency Expert Advisory Group and National Infrastructure Unit work on water and wastewater reform.  
Proposal 

300. Our view is that reducing the costs to procurement should be considered in light of this additional work.  One option may be to require councils to develop procurement policies and methods in relation to core services consistent with the Government’s procurement reform programme.  We recommend that this is explored further.  

	Recommendation
64. Explore whether reducing the costs of procurement could be achieved through a requirement for councils to develop procurement policies and methods in relation to core services consistent with the Government’s procurement reform programme. 
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Purpose

The Local Government Efficiency Taskforce (the Taskforce) is appointed to provide independent advice to the Minister of Local Government (the Minister) on how to streamline local government consultation, planning, and financial reporting requirements and practices under the Local Government Act 2002 (LGA02) to be more efficient.  The Taskforce will also advise on other opportunities to build efficient local government as specified in this Terms of Reference.  The Taskforce will commence on a date set by the Minister.
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· The Taskforce will provide advice no later than 31 October 2012 in the form of a report, with recommendations, to the Minister.

· The majority of the Taskforce’s report will advise on how the current consultation requirements and practices can be improved.

· The recommendations will focus on actions requiring legislative change under the LGA02 as a first priority, and non-legislative change as a secondary priority.  This prioritisation is a practical measure, in order for any legislative changes to be incorporated into the planned local government reform bill.  

· In developing recommendations, the Taskforce will consider the impacts on broader local government framework, businesses / other parts of the economy, and Māori.  The Taskforce may draw on other government reviews where relevant.

· The Taskforce will have an evidential basis for the advice it provides to the Minister.  Specifically, it will explain the problems (including evidence), and the risks, costs and benefits of recommended changes. 

· The Taskforce will develop a project plan to meet four stages of work (prior to reporting by 31 October 2012):

· problems identified and substantiated by evidence;

· the range of potential options are identified;

· key options are identified; and

· options fully developed and assessed, and recommendations drafted.

· The Taskforce will provide the Minister:

· an interim report by Friday 24 August 2012 (unless otherwise agreed with the Minister) outlining the analysis undertaken to date under the stages of work outlined above; and

· a final report by Wednesday 31 October 2012.

· The Taskforce will provide a draft final report to the Department of Internal Affairs by Friday 5 October 2012 (unless otherwise agreed with the Department of Internal Affairs).

· Taskforce members will be available through to the end of December 2012 to provide oral advice to the Minister (unless otherwise agreed with the Minister).

Proceedings

· The Minister will appoint members of the Taskforce, including the chair. 

· The Taskforce will determine its own proceedings and meet no more than twice in each month until the Taskforce expires (unless otherwise agreed with the Minister).  

· It is not intended that the Taskforce will undertake extensive consultation.  However, in undertaking its work the Taskforce may invite focused input from selected organisations (including Local Government New Zealand) and individuals as appropriate.

Working Relationship with Government Officials 

The Department of Internal Affairs will:
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· be available to answer questions and provide advice to the Taskforce, as the Taskforce works through the processes agreed in this Terms of Reference;

· attend all meetings of the Taskforce except where the chair requests a private session; 
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· provide updates to the Minister on the Taskforce’s progress, as requested by the Minister; and
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Appendix C: Summary of the Sections of the Local Government Act 2002 on Consultation, Planning, Financial Reporting

Summary of requirements in the Act on decision-making and consultation

· Section 14: principles relating to local authorities, including:

· a local authority should make itself aware of, and should have regard to, the views of all of its communities.
Part 6

· Sections 76 to 81: obligations in relation to decision-making:

· section 76: every decision must be made in accordance with provisions in sections 77 to 82, as applicable

· section 77: requirements in relation to decisions – councils must identify and assess all practicable options

· section 78: community views in relation to decisions – councils must give consideration to the views and preferences of those likely to be interested/affected, but this does not mean they have to undertake any consultation procedure

· section 79: compliance with procedures in relation to decisions – councils must make judgements about how to comply with sections 77 and 78 in proportion to the significance of the matters affected by the decision

· section 80: identification of inconsistent decisions

· section 81: contribution to decision-making processes by Māori – councils must establish processes to provide opportunities for Māori to contribute to decision-making processes.
· Section 82: principles of consultation (to be observed by the council in a manner that it considers to be appropriate in any particular instance):

· those persons affected by, or interested in, the decision/matter should have reasonable access to relevant information, and be encouraged by the council to present their views

· those encouraged to present their views should be given clear information about the purpose of the consultation and scope of the decisions to be taken afterwards

· those wishing to have their views considered should be provided with a reasonable opportunity to present those views to the council, in an appropriate format

· views should be received by the council with an open mind and given due consideration

· councils should provide those persons who present their views with information about the relevant decisions and the reasons for those decisions (section 82(1)(f)).
· Section 83: special consultative procedure – includes requirements that councils must: 

· prepare a statement of proposal and a summary of the information contained therein 

· make the statement of proposal available for public inspection at the main council office and other places considered necessary to provide all ratepayers and residents with reasonable access

· give public notice* of the proposal and consultation being undertaken, containing specific information (such as how to obtain the proposal, and timeframes for making submissions – with a minimum period of not less than 1 month)

· ensure anyone making a submission is sent a written acknowledgement and is given a reasonable opportunity to be heard

· make all written submissions available to the public.
*Note that “public notice” is defined, in section 5, as meaning a notice published in one or more daily newspaper circulating in the district/region, or other newspaper with an equivalent circulation; and any other public notice considered desirable by the council.
· Section 84: specific requirements for the use of the special consultative procedure in relation to the long-term plan – including: 

· statement of proposal must include draft of the long-term plan

· additional requirements relating to proposals under section 97, including proposals to transfer ownership or control of a strategic asset.
· Section 85: specific requirements for the use of the special consultative procedure in relation to the annual plan

· Section 86: specific requirements for the use of the special consultative procedure in relation to making, amending, or revoking bylaws.
· Section 87: specific requirements for the use of the special consultative procedure in circumstances other than relating to sections 84 to 86.
· Section 89: content requirements for the summary of information to be included in a statement of proposal (which must be prepared by councils using the special consultative procedure).
· Section 90: policy on significance – every council must adopt a policy (using the special consultative procedure) setting out:

· its general approach to determining the significance of proposals and decisions

· the thresholds, criteria, or procedures to be used to assess the extent to which issues, proposals, decisions, etc. are significant

· the assets considered to be strategic assets.    

· The Act also includes a number of specific requirements to consult – either generally, or using the special consultative procedure.
Summary of requirements in the Act about long-term and annual plans

Part 6

· Section 93: long-term plan – including requirements that:

· councils must have a long-term plan at all times, covering a period of not less than 10 consecutive financial years

· the special consultative procedure must be used to adopt the long-term plan, and to make any amendments

· the plan is to provide a basis for accountability of the council to the community, and an opportunity for public participation in decision-making processes on council activities

· the plan must contain the information required by Part 1 of Schedule 10

· in complying with requirements relating to the plan, a council must act in such a manner, and include in the plan such detail, as it considers appropriate

· councils must have regard to the provisions in sections 77 to 84, 96, 97, and 101 when deciding what is appropriate in relation to the above.
· Section 94: audit of long-term plan – the plan must contain a report from the council’s auditor on:

· the extent to which the council has complied with the requirements of the Act in respect of the plan; and

· the quality of information and assumptions underlying the forecast information provided in the plan; but 

· the report is not to comment on the merits of any policy content in the plan. 
· Section 95: annual plan – including requirements that:

· an annual plan must be prepared and adopted for each financial year

· the special consultative procedure must be used to adopt the annual plan

· the purpose of the annual plan is to contribute to the accountability of the council to the community, and extend opportunities for public participation in decision-making processes relating to the costs and funding of council activities

· each annual plan must be prepared in accordance with the principles and procedures that apply to the preparation of financial statements and funding impact statements in the long-term plan, and contain references to that plan

·  the plan must contain the information required by Part 2 of Schedule 10.
· Section 96: effect of resolution adopting long-term plan or annual plan – the effect is to:

· provide a formal and public statement of the council’s intentions in relation to matters covered by the plan; but
· a resolution does not constitute a decision to act on any matter specified in the plan, and the council cannot be required to implement the provisions in the plan.
· Section 97: certain decisions to be taken only if provided for in long-term plan – this applies to:

· a decision to alter (significantly) level of service provision for any significant activity undertaken by, or on behalf of, a council, including a decision to start or stop an activity

· a decision to transfer the ownership or control of a strategic asset to or from the council.
Summary of requirements in the Act on financial management

Part 6

· Section 100: each year’s projected operating revenues must be set at a level sufficient to meet that year’s projected operating expenses.
· Section 101: a local authority’s must manage its revenues, expenses…general financial dealings prudently, and make adequate and effective provision in its long-term plan and annual plan.
· Section 101A: as part of its long-term plan, a financial strategy (to facilitate prudent financial management and consultation on proposals for funding and expenditure) must be prepared and adopted for all of the consecutive financial years covered by the long-term plan.
· Section 102:  requires a local authority to adopt specified funding and financial policies (these are detailed further in sections 103 to 110).
· Section 111:  all information that is required by this Part or Schedule 10 to be included in any plan, report, or other document must be prepared in accordance with generally accepted accounting practice (if there are developed standards).
· Schedule 10: sets out information to be included in long-term plans (Part 1); annual plans (Part 2); annual reports (Part 3), and the pre-election report (Part 4).  This includes various requirements for financial reporting, for example:

· long-term plan: financial strategy; financial statements (forecast and for previous year), funding impact statement

· annual plan: financial statements (forecast and for previous year); funding impact statement

· annual reports: audited statement comparing capital expenditure budgets with amount spent; financial statements; funding impact statement.
Appendix D: Mandatory Consultation under the Local Government Act 2002

Section 16
 Significant new activities proposed by regional council

(1)This section applies if,—

(a) in the exercise of its powers under section 12(2), a regional council proposes to undertake a significant new activity; or

(b) a regional council-controlled organisation proposes to undertake a significant new activity; and

(c) in either case, 1 or more territorial authorities in the region of the regional council—

(i) are already undertaking the significant new activity; or

ii) have notified their intention to do so in their long-term plans or their annual plans.

(2) When this section applies, the regional council—

(a) must advise all the territorial authorities within its region and the Minister of the proposal and the reasons for it; and

(b) must include the proposal in its draft long-term plan.
Section 17
 Transfer of responsibilities

(4) A local authority may not transfer a responsibility, or accept a transfer of a responsibility, unless—

(a) it has—

(i) included the proposal in its annual plan or draft long-term plan; or

(ii) used the special consultative procedure.
Section 56
 Consultation required before council-controlled organisation established

(1) A proposal to establish a council-controlled organisation must be adopted in accordance with the special consultative procedure before a local authority may establish or become a shareholder in the council-controlled organisation.

(2) The consultation required in subsection (1) may be undertaken as part of another proposal or as part of a long-term plan.
Section 90
 Policy on significance

A local authority must use the special consultative procedure both in relation to—

(a) the adoption of a policy under subsection (1); and

(b) the amendment…of a policy adopted under subsection (1).
Section 93
 Long-term plan

(2) A local authority must use the special consultative procedure in adopting a long-term plan.

(5) A local authority must use the special consultative procedure in making any amendment to a long-term plan.

Section 95 Annual plan

(2) A local authority must use the special consultative procedure in adopting an annual plan.

Section 97 Certain decisions to be taken only if provided for in long-term plan 

 (1) This section applies to the following decisions of a local authority:

(a) a decision to alter significantly the intended level of service provision for any significant activity undertaken by or on behalf of the local authority, including a decision to commence or cease any such activity:

(b) a decision to transfer the ownership or control of a strategic asset to or from the local authority.

…
(2) A local authority must not make a decision to which this section relates unless—


(a) the decision is explicitly provided for in its long-term plan;…

Section 101A Financial strategy

(1) A local authority must, as part of its long-term plan, prepare and adopt a financial strategy for all of the consecutive financial years covered by the long-term plan.

Section 102 Funding and financial policies

(1) A local authority must… adopt the funding and financial policies listed in subsection (2) [using the special consultative procedure].

(2) The policies are—

(a) a revenue and financing policy

(b) …

(c) …

(d) a policy on development contributions or financial contributions

(e) a policy on the remission and postponement of rates on Māori freehold land.

(3) A local authority may adopt either or both of the following policies:

(a) a rates remission policy:

(b) a rates postponement policy.

(4) A local authority—

(a) must use the special consultative procedure in adopting a policy under this section:

(b) may amend a policy adopted under this section at any time using the special consultative procedure.

[NB: liability management policy and investment policy are not required to use the special consultative procedure].

Section 106 Policy on development contributions or financial contributions

(6) A policy adopted under section 102(1) must be reviewed at least once every 3 years using the special consultative procedure.

Section 108 Policy on remission and postponement of rates on Māori freehold land

(4A) A policy adopted under section 102(1) must be reviewed at least once every 6 years using the special consultative procedure.

Section 109 Rates remission policy

(2A) If a policy is adopted under section 102(3)(a), the policy—

(a) must be reviewed at least once every 6 years using the special consultative procedure…

Section 110 Rates postponement policy

(2A) If a policy is adopted under section 102(3)(b), the policy—

(a) must be reviewed at least once every 6 years using the special consultative procedure…

Section 125 Requirement to assess water and other sanitary services
(1) A territorial authority must, from time to time, assess the provision within its district of—

(a) water services; and

(b) other sanitary services.

(2) …

(3) An assessment may be included in the territorial authority's long-term plan, but, if it is not, the territorial authority must adopt the assessment using the special consultative procedure.
Section 131 Power to close down or transfer small water services

(2) A local government organisation must not close down or transfer a water service unless—

(a) …

(b) it has consulted on the proposal with the Medical Officer of Health for the district; and

(c) …

(d) the proposal is supported, in a binding referendum conducted under section 9 of the Local Electoral Act 2001 using the First Past the Post electoral system…

Section 137 Joint local government arrangements and joint arrangements with other entities
(3)…before a local government organisation enters into a joint arrangement or joint local government arrangement [for the purpose of providing water services or any aspect of a water service], it must,—

(a) in the case of a local government organisation that is a local authority, have undertaken consultation in accordance with the procedures set out in Part 6; and

(b) in the case of a local government organisation that is not a local authority, have undertaken consultation in accordance with the procedures set out in Part 6 as if it were a local authority.

Section 138 Restriction on disposal of parks (by sale or otherwise)

(1) A local authority proposing to sell or otherwise dispose of a park or part of a park must consult on the proposal before it sells or disposes of, or agrees to sell or dispose of, the park or part of the park.

Section 139 Protection of regional parks
(4) An Order in Council does not prevent a regional council from disposing of part of the regional park to which the order applies—

(a) to make a minor boundary adjustment to it:

(b) for the more efficient administration of it.

(5) However, subsection (4) applies only if—

(a) the retention of the land would not materially enhance the conservation or recreational value of the park; and

(b) the regional council has used the special consultative procedure in the process of determining whether to dispose of the land.

Section 148 Special requirements for bylaws relating to trade wastes
[Outlines special requirements for bylaws related to trade wastes, including that]:

4) The territorial authority must, before making the bylaws, consult any body of persons the Minister of Health specifies to the territorial authority as being representative of—

(a) the interests of the owners or occupiers of trade premises in the district of the territorial authority; or

(b) any class of those owners or occupiers.

Section 150 Fees may be prescribed by bylaw
(1) A local authority may prescribe fees or charges payable for a certificate, authority, approval, permit, or consent from, or inspection by, the local authority in respect of a matter provided for—

(a) in a bylaw made under this Act; or

(b) under any other enactment, if the relevant provision does not—

(i) authorise the local authority to charge a fee; or

(ii) provide that the certificate, authority, approval, permit, consent, or inspection is to be given or made free of charge.

(2) …

(3) Fees provided for in subsection (1) must be prescribed either—

(a) in bylaws; or

(b) using the special consultative procedure set out in section 83.

Section 156 Special consultative procedure must be used in making, amending, or revoking bylaw made under this Act

(1) A local authority must use the special consultative procedure (as modified by section 86) in—

(a) making a bylaw under this Act:

(b) amending a bylaw made under this Act:

(c) revoking a bylaw made under this Act.

[See sections 145 to 154 for further information on what matters local government can make bylaws on]

Section 160 Procedure for and nature of review

[Bylaws made under the Local Government Act 2002 or Local Government Act 1974 must be reviewed within the timeframes outlined in s 158 or 159].

(3) If, after the review, the local authority considers that the bylaw—

(a) should be amended, revoked, or revoked and replaced, it must act under section 156:

(b) should continue without amendment, it must use the special consultative procedure
Schedule 6 

(5) Proposal seeking constitution of communities [A proposal seeking the constitution of a community must go through a public submissions process].
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�  SOLGM, page 17.


�	SOLGM, page 18.


�	SOLGM , page 19. 


�	Section 78 of the Act.  Section 78(3) specifies that a council is “not required by this section alone to under-take any consultation process or procedure.”   


� 	Section 14 of the Act.


� 	Section 10 of the Act.


� 	Under section 87(1)(b) of the Act councils can choose to use the special consultative procedure.


� 	Nelson Gambling Taskforce Inc v Nelson City Council HC Nelson CIV-2010-442-000368 7 September 2011.   See also the cases discussed under the section of decision-making.


� 	Under the special consultative procedure, submitters have a right to be heard (section 83(h)(ii)), which can result in a large time commitment.  Page 26 of the SOLGM submission quotes an interesting statistic from Bloomberg (2010), who used a representative sample of ten councils and found “around 29 per cent of those who made a written submission asked for a hearing.”


� 	Community outcomes, planning and decision-making (2008) – Case studies on the impacts of the Local Government Act 2002 on eight councils. Conducted for the Department of Internal Affairs.


� 	See the Planning and Financial Reporting Chapter for further comment on the strategic importance of the long-term plan.


� 	The SOLGM submission at page 28 notes that while a consultation and engagement policy is not mandatory there are “oblique references to consultation policies in section 40…requiring local authorities to disclose any policies on consultation in their local government statement.” 


�	For example, the Wellington City Council has an engagement policy (including consultation): �HYPERLINK "http://www.wellington.govt.nz/plans/policies/engagement/index.html"�http://www.wellington.govt.nz/plans/policies/engagement/index.html�. 


� 	A scan of international examples was undertaken by the Department of Internal Affairs for the Taskforce.  This showed that councils in New South Wales must implement a “community engagement strategy”, and councils in Queensland must develop a “community consultation policy”.  Both policies outline how the council will engage with the community.


�	“Technology” is intended to be a broad term encompassing all forms of technology.  This includes the internet, social media (such as Facebook and Twitter), and other communication tools (such as Skype and Viber).


� 	Section 83(1)(c) of the Act.


� 	Section 83(1)(e) – (g) and section 5 of the Act.


�	Refer: �HYPERLINK "http://www.odt.co.nz/news/dunedin/216898/online-peoples-panel-council-feedback"�http://www.odt.co.nz/news/dunedin/216898/online-peoples-panel-council-feedback�. 


�	Refer: �HYPERLINK "http://www.voxy.co.nz/politics/online-submissions-winner-representation-review/5/131866"�http://www.voxy.co.nz/politics/online-submissions-winner-representation-review/5/131866�. 


�	Refer: �HYPERLINK "http://webtoolkit.govt.nz/blog/2012/09/online-engagement-service/"�http://webtoolkit.govt.nz/blog/2012/09/online-engagement-service�.


�	Refer: http://www.ssc.govt.nz/sites/all/files/bps-2286678.pdf.


�	Paragraph 50 to 51: �HYPERLINK "http://www.dia.govt.nz/Pubforms.nsf/URL/FINALBetterLocalGovernmentCabinetpaperfor19March.pdf/$file/FINALBetterLocalGovernmentCabinetpaperfor19March.pdf"�http://www.dia.govt.nz/Pubforms.nsf/URL/FINALBetterLocalGovernmentCabinetpaperfor19March.pdf/$file/FINALBetterLocalGovernmentCabinetpaperfor19March.pdf�.  


�	Matters Arising from 2006-16 Long-term Plans, page 5.


�	SOLGM, page 30. 


� 	SOLGM, page 31.


�	Local Government: Results of the 2006-07 Audits, Controller and Auditor-General, page 41: �HYPERLINK "http://www.oag.govt.nz/2008/copy_of_2006-07/docs/local-government.pdf"�http://www.oag.govt.nz/2008/copy_of_2006-07/docs/local-government.pdf�.


�	SOLGM, page 30.


� 	Refer: 


	�HYPERLINK "http://www.parliament.nz/NR/rdonlyres/5A262018-35E8-498C-ADB8-AD9AFE42EA00/248363/DBSCH_SCR_5642_LocalGovernmentAct2002AmendmentBill.pdf"�http://www.parliament.nz/NR/rdonlyres/5A262018-35E8-498C-ADB8-AD9AFE42EA00/248363/DBSCH_SCR_5642_LocalGovernmentAct2002AmendmentBill.pdf�, page 6.


�	SOLGM, page 50.


�	SOLGM, page 41.


�	Section 101A of the Act.


�	Section 101A (3)(i), (ii), and (iii) of the Act.


�	SOLGM, page 43.


�	Water supply, sewerage and the treatment and disposal of it, stormwater drainage, flood protection and control works, the provision of roads and footpaths (clause 2(2) Schedule 10).


�	SOLGM, page 36.


�	Clause 2(1)(d) Schedule 10.


�	SOLGM, page 37.


�	SOLGM, page 42.


�	Page 38 of the SOLGM submission notes that the “average number of measures disclosed in the [2012] long-term plan is 23 per cent lower than in 2009.”


�	SOLGM, page 40.


�	SOLGM, page 49.


�	Improving Local Government Transparency, Accountability, and Financial Management – Regulatory Impact Statement, April 2010, page 3 – 4:


	� HYPERLINK "http://www.dia.govt.nz/diawebsite.nsf/Files/TAFM_RIS_2010/$file/TAFM_RIS_2010.pdf" ��http://www.dia.govt.nz/diawebsite.nsf/Files/TAFM_RIS_2010/$file/TAFM_RIS_2010.pdf�.  


�	The range of sitting members re-elected for the last four elections was between 60 to 75 percent (Department of Internal Affairs local government election statistics, available at www.dia.govt.nz).


�	SOLGM, page 70.


�	This figure includes Christchurch City Council which is exempted from producing a long-term plan until 2013.


�	The Land Transport Management Amendment Bill proposes that the requirement to follow the special consultative procedure is made discretionary, but that regional councils must still consult in accordance with the consultation principles in section 82 of the Local Government Act 2002.


�	This power is currently conferred on the Auckland Mayor only, under section 9 of the Local Government (Auckland Council) Act 2009.


�	Please note this is a summary only.  Refer to the full text of the Act for further information.


�	This is a scan only and may not be exhaustive.  
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