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I am pleased to release this discussion document, which signals the long-awaited start of a review of the Local Authorities (Members’ Interests) Act 1968.  I know the Act’s out of date provisions have caused concern and confusion for some years.

Conflicts of interest are an important issue, especially in a small country like New Zealand, where ‘management’ rather than avoidance is the most fitting approach.  Successful management of conflicts of interest is essential to maintaining transparent local government that citizens and ratepayers can trust. 

This document aims to bring out your ideas about the Act and its strengths and weakness, as well as opportunities and innovations for dealing with conflict of interest provisions in the future.

As Minister of Local Government, I have focused this review on local government bodies, rather than the full range of bodies currently covered by the Act.  Those other bodies and the relevant sectors will ultimately find the outcomes of the review useful.

Submissions can be emailed or posted to the Department of Internal Affairs at the addresses provided at the end of the document by 18 November 2011.  I hope that you will take the opportunity to make a submission, and I look forward to seeing the variety of ideas that I’m sure you will provide.
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Hon Rodney Hide

Minister of Local Government

24 August 2011
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Introduction

This discussion document is the first stage of a review of the Local Authorities (Members’ Interests) Act 1968 (‘LAMIA’). The purpose of this document is to elicit ideas and suggestions for how conflicts of interest in public bodies should be managed, with a particular focus on local government.

Ideas and suggestions about other entities subject to LAMIA will also be welcome.  However, as explained in the body of the document, further policy development and decisions on the approach to managing conflicts of interests for those entities are likely to be made separately from this review. 
Specific questions are posed in the document to help focus feedback, but all comments and suggestions are welcomed.

The document outlines:

· the key features of LAMIA;

· the problems with LAMIA that have prompted the review;

· the scope of the review; and

· the context in which the review is being undertaken.

In particular, this context includes:

· the development of new approaches to managing conflict of interest issues in the governance of a range of public entities; and

· the evolution of new approaches to governance and accountability in the Local Government Act 2002 which covers city, district and regional councils, and community boards.

The document identifies and discusses potential approaches to the future management of conflict of interest issues. 

It should be noted that, as the first stage of the review, this document is primarily concerned with which general approach may be best suited to local government in the foreseeable future.  Detailed aspects of approaches and their implementation would be addressed once a general approach has been decided, and it is expected that further consultation or opportunities for input will occur at that time.  However, discussion of different approaches cannot completely ignore how these could work or the extent to which advantages can be realised, and disadvantages avoided or managed, in practice.

Local Authorities (Members’ Interests) Act 1968 (LAMIA)

LAMIA was enacted in 1968 and replaced the Local Bodies (Members Contracts) Act 1954.  Like its predecessor legislation, LAMIA has two key components:  

· The ‘contracting rule’ (section 3) prohibits a member of a local authority being involved in contracts with the authority under which total payments exceed $25,000 in any financial year.  Exemptions from the rule are possible with approval from the Auditor-General.  The penalty for breaching the rule is automatic disqualification from membership of the local authority.  

· The ‘discussing and voting rule’ (section 6) prohibits members of local authorities from voting or taking part in local authority business on any matter in which they have a pecuniary interest, unless their interest is ‘in common with the public’ or one of the other statutory exemptions applies. Breaching the rule is a criminal offence, and a conviction results in vacation of office.  LAMIA also requires a member to declare any pecuniary interest at relevant meetings and for the minutes to record the declaration.

The discussing and voting rule is a partial codification of the common law relating to bias in public body decision-making.  The discussing and voting rule applies to financial interests only. Non-financial interests are governed by the common law.

The contracting rule is not strictly speaking part of the law about bias (because it is not connected to participating in decision-making).  It does however reflect concerns about the potential for a member to profit from his or her public position.
LAMIA applies to a range of classes of public bodies and a variety of individual bodies, both of which are listed in Schedule 1.  This has been amended many times since the legislation was enacted.

LAMIA is administered by the Department of Internal Affairs, but powers and duties relating to its implementation are exercised in the Office of the Auditor-General (OAG). The OAG has published several commentaries and guidance documents about the Act in recent years, including a discussion paper – The Local Authority (Members’ Interests) Act 1968: Issues and options for reform – in June 2005.

Problems with LAMIA

The main problems with LAMIA are that the way it deals with issues and the drafting style are both out of date.  As a result, its provisions have proved difficult to understand and to apply in today’s circumstances.  

In addition, the bodies covered by LAMIA are varied, have little in common and are not linked by any obvious need or feature.  The Appendix to this paper contains a list of bodies currently subject to LAMIA.  The list in Schedule 1 to LAMIA is out of date and refers to many entities that no longer exist.  Over time, the number and range of authorities has been reduced, either because they no longer exist or because they have been removed from coverage.
The OAG has experienced difficulties administering LAMIA – relating both to its obligations and to the perverse outcomes that its application can have for local bodies and individual members.  

In the case of the contracting rule, the low monetary limits impose unnecessary compliance costs on the bodies subject to LAMIA in seeking exemptions and impose significant costs for the OAG from the number of applications for exemptions that must be considered.  The limits may deter some candidates from seeking election to local government. 

In the case of the discussing and voting rule, the OAG has observed that LAMIA is not well designed to meet the decision-making needs of modern local authorities and has become increasingly difficult to operate in practice.  There has been a steadily increasing number of applications for exemptions and complaints in recent years.  This may be in part due to a heightened awareness of, and sensitivity about, conflict of interest issues in the public sector generally rather than as a result of issues unique to the local government sector. 

The OAG’s 2009 investigation of complaints about Environment Canterbury councillors
 has highlighted difficulties with LAMIA.  In that case, a complaint to the Auditor-General alleged that a group of councillors had breached the Act by discussing and voting on a proposal for recovering the costs of managing water resources in Canterbury.  After investigation, the Auditor-General concluded that some councillors had in fact breached LAMIA by participating in a decision in which they had a financial interest.

That case and wide discussion of its significance have contributed to increased uncertainty within the local government sector about the application of the discussing and voting rule. In particular, that decision has highlighted the difficulty there can be in determining when a financial interest arises in the context of complex decision-making processes. It also highlights uncertainties in determining whether a member is able to participate on the grounds that their interest is ‘in common with the public’. 

Focus of document 
The discussion in this document focuses particularly on the application of LAMIA to local government institutions (i.e. city, district and regional councils, community boards and, in Auckland, local boards).  These bodies account for the vast majority of members subject to LAMIA and, not surprisingly, generate the majority of inquiries, requests for assistance, complaints, and exemption applications to the OAG.  Along with licensing trusts, these councils and associated boards are now the only bodies subject to LAMIA whose members are elected by the public, rather than appointed.

The discussion will have some relevance to consideration of conflicts of interest issues in relation to the other bodies currently subject to LAMIA, which are listed in the Appendix to this document.  Policy development and decisions on the approach to conflicts of interest for each of these bodies will occur separately from this review.  Those decisions may take into account the approach adopted for local government through this process, as well as current approaches taken by other public bodies (for example, the conflict of interest provisions in the Crown Entities Act 2004).
As well as concentrating on local government, the main focus of this consultation document is on the general approach that should be taken to conflict of interest issues for bodies that are structured for local democratic accountability.  There is also a brief discussion of practical issues relating to how different approaches may be implemented.

Context for review
Conflicts of interest in Public Bodies

Much of the law relating to conflicts of interest in public office is common law that has evolved over time through various court cases both in New Zealand and in relevant overseas jurisdictions.  These issues and the rules and principles established by the courts are helpfully discussed in the OAG publication Managing conflicts of interest: Guidance for public entities
 as well as in the OAG’s latest guidance about LAMIA
. 
The provisions in LAMIA dealing with contracts and pecuniary interests are statutory rules governing specific issues within a wider concern to ensure public office-holders are free from bias and inappropriate considerations in the discharge of their functions.  Most public bodies are constituted by legislation and have aspects of their operation governed it.  In some cases that legislation applies LAMIA, or is complemented by LAMIA by virtue of the inclusion of the public bodies in the Schedule to LAMIA.  LAMIA is, however, unique in New Zealand in providing for criminal offences for breach of its rules, for an extensive enforcement (and exemption allowing) role for an independent party, and for prescribing a penalty for non-compliance. 
The different approach taken in the Crown Entities Act 2004 consists of:

·  a list of circumstances in which a person is deemed to be interested in a matter;

· an obligation on any prospective appointee to the entity’s governing body etc. to disclose to the responsible Minister (who is making/recommending the appointment) any interests in matters relating to the statutory entity; 

· an obligation on any member (of the entity’s governing body etc) to disclose any further interest as soon as they are aware of it -
·  in an interests register kept by the entity; and

·  to the chairperson (or the responsible Minister);

· an obligation to refrain from voting or discussing a matter in which the member has an interest;

· a requirement for the responsible Minister (who appoints and has power to dismiss members) to be notified of a failure to disclose an interest or of participation in voting or discussion of a matter in which a member has an interest;

· the power for the chairperson (or the responsible Minister) to grant an exemption from the voting/discussion rule if it is in the public interest to do so; and
· an obligation to publish details of all exceptions granted in the annual report.

As is the case with LAMIA, a breach of the voting and discussing rule under the Crown Entities Act does not in itself invalidate the decision taken.  An application for judicial review of the decision-making process could be made and each case considered on its merits.

The Crown Entities Act approach does not deal separately with a member’s involvement with or interest in contracts with the public body.  While these would clearly be within the scope of the interests that would be required to be disclosed, and in respect of which a member could not participate in voting or discussion, there is no automatic disqualification from membership as there is under LAMIA.

Governance arrangements in local government

When LAMIA was enacted, the bodies to which it applied included a wide range of elected special purpose local authorities (such as pest destruction boards, land drainage boards, catchment boards, hospital boards, harbour boards, electric power boards etc).  It also applied to the city, borough and county councils that were the forerunners of today’s city and district councils.  The legislation that governed these bodies was prescriptive, the range of matters coming before each of them was relatively narrow, and the degree of public scrutiny and interest in their operation was relatively low.

The context in which this review is taking place is very different.  Almost all of the special purpose local authorities have disappeared, with many of their functions being undertaken by a much smaller number of city, district and regional councils.  Others have been replaced by very different corporate bodies as a result of reforms in the health, port and energy sectors, and may have their own conflict of interest codes or be subject to the rules in the Crown Entities Act.

The legislation that governs the way local government operates is very different from that which applied in 1968.  Councils are subject to the Local Government Official Information and Meetings Act 1987 which requires:

· meetings to be open to the public, except in certain limited circumstances;

· agendas and reports for meetings to be publicly available in advance; and

· minutes to be published following each meeting. 

More fundamentally, the Local Government Act 2002 contains an empowering approach under which councils have much broader and more flexible powers, but must exercise these in ways that are open and transparent, with both formal and informal participation by members of the public.  The Local Government Act prescribes a hierarchy of principles and processes that govern how councils operate.  Those most relevant to issues of conflict of interest and bias are:
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The Local Government Act also makes provision (In Schedule 7) for each council adopt:

· a code of conduct for members that sets out the understandings and expectations adopted by the local authority about the manner in which members may conduct themselves (in their capacity as members) including an explanation of all applicable laws; and

· a set of standing orders for the conduct of its meetings and those of its committees.

This framework, coupled with the scrutiny of council business by members of the public and the media, means that local government business is now conducted very differently, and is subject to very different expectations, than when LAMIA was enacted.

Objectives
The LAMIA provisions can be seen as contributing to wider objectives relating to conflicts of interest and the exclusion of bias in public bodies.  These objectives, at their simplest, can be seen as:

· ensuring that members of public bodies do not profit personally from their public position;                                                          

· ensuring that decisions are based on consideration of the interests and objectives that the body is established to promote, and of information and values properly relevant to those interests; and

· maintaining public confidence that decision-making processes are not distorted by personal interests or fixed views towards decisions that are different to what consideration of the public interest alone would lead to.

These objectives need to be considered in the particular circumstances of public bodies in New Zealand.  The foreword to the OAG’s guidance for public entities on managing conflicts of interest starts by noting:

“In a small country like ours, conflicts of interest in our working lives are natural and unavoidable.  The existence of a conflict of interest does not necessarily mean that someone has done something wrong, and it need not cause problems.  It just needs to be identified and managed carefully.”

The limited number of candidates seeking public office in New Zealand emphasises the importance of ensuring that conflicts of interest are managed in ways that do not needlessly exclude individuals from public office or create barriers to their participation.  This is recognised to some extent in the statutory exemptions and provisions for Auditor-General approvals under LAMIA.  
Current LAMIA provisions

The way in which the current LAMIA provisions address these objectives is based on some questionable assumptions.
The contracting rule

The rationale for the contracting rule is unclear. It appears to be based on the assumption that, unless the contract is sanctioned by an independent third party, a member who has an interest in a contract with the local authority valued at more than $25,000 per annum has a conflict of interest that is so pervasive they should no longer be allowed to hold office.  

That rationale does not appear particularly sound. Although being interested in a contract will certainly create a conflict for the member in relation to certain areas of the local authority’s business (most obviously discussions on the contract itself) there is no reason why the member cannot be a valuable and impartial member in other areas.

The real concern with contracts is not so much the potential conflict of interest. It is more the potential for undue influence or preferential treatment. That concern arguably can be addressed just as effectively in other ways, for example, by ensuring the authority has, and is held accountable for, thorough, transparent and competitive contracting processes.

The discussing and voting rule

As noted earlier in this document, the discussing and voting rule is a partial codification of the common law about bias in public body decision-making. The rule reflects the common law position that a financial interest gives rise to an automatic presumption of bias. It is therefore treated more strictly than a non-financial interest.  

LAMIA’s strict prohibition on discussing or voting on a matter in which there is a financial interest is balanced by provisions which enable the member concerned to apply to the Auditor-General for approval to participate if:

· the interest is remote or insignificant; or 

· it is in the interests of the electorate to allow the member to participate; or

· it would impede the transaction of business by the local authority if the member could not participate. 

The purpose of the rule (and the principles underlying it) remains sound and relevant. The ability to apply for approval to participate provides a local authority with a degree of certainty in relation to financial interests which would not otherwise exist (and which is not available in relation to non-financial interests). It is, however, debateable whether the rule in its current form is an appropriate mechanism for managing conflicts of interest in the context of present day local government decision-making.

Key issues include:

· whether the rule (which prohibits both discussion and voting) is flexible enough to manage conflicts of interest that arise in a variety of contexts and which have varying degrees of seriousness;

· whether the rule adequately addresses the risks faced by local authorities, given that it only addresses financial interests; 

· whether it is appropriate for an independent third party to make final decisions on who can and cannot participate in decision-making by an elected body.

Conclusion

In summary, both rules may be inappropriately rigid and inflexible.  They appear overly restrictive about interests and matters that are unlikely to significantly affect good decision-making or public confidence that good decision-making is occurring.  At the same time, they do not affect other forms of interest or bias that might distort, or be seen to distort, decisions of members of local authorities.

Leaving responsibility for granting exemptions and for prosecuting breaches to an independent third party is also inconsistent with the reliance on local democratic accountability that characterises the rest of the local government framework.  

Finally, the penalty of automatic dismissal from office appears inappropriately severe and inflexible to be applied in every case where a breach of these rules is established.  Decisions whether to prosecute breaches represent further instances where considerable reliance is placed on the OAG to make subjective judgments that may need to recognise complex local factors and circumstances.

Issues for consideration

The following issues arise in considering how best to deal with conflict of interest issues in the context of the local government sector.  The discussion covers the contracting and participation issues raised in relation to LAMIA, the wider context of local government decision-making, and other issues raised by consideration of other approaches to conflict of interest.

Declaration of Interests by Candidates

Local authority members are elected by, and are accountable to, members of the public.  They are already required to provide information about themselves and their policies that is circulated to electors before each election.

Prospective appointees to Crown entities and to district health boards (DHBs) are required to disclose any potential conflicts of interest to the appointing Minister.  Candidates
 for elected positions on DHBs are required to identify any current or likely conflicts of interest in conjunction with the same candidate information requirements as apply to local government.
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Whether or not conflicts of interest are identified by prospective members, additional unforeseen conflicts may arise during their period of office.  The Crown Entities Act approach requires members to declare these as soon as they are identified and for a register of declared interests to be kept.  By contrast, LAMIA only requires members to identify conflicts of interest when they arise during formal business, and that the declaration and the members’ abstention from discussion/voting be noted in the records. 
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Contracts

LAMIA prohibits members having an interest in contracts with an annual value of $25,000 or more (although prior and, in certain circumstances, subsequent exemptions for specific contracts can be granted by the Auditor-General).  Apart from trustees of school boards (for whom the contract limit can be set by the Chief Executive of the Ministry of Education), members of other public bodies have no specific contract limit.  Relevant contracts existing before appointment/election are covered by conflict of interest disclosure requirements while any prospective contracts should be declared as soon as the possibility arises.
An additional consideration may be a requirement for existing contracts to be declared at the time of candidacy (whether or not as part of a wider declaration of conflicts) to enable voters to decide the level of risk.  The prohibition on participating in discussion and decisions affecting the contract (or any relevant new contract) would still apply.  
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Managing conflicts of interest – rules or common law

The principal argument for having statutes about conflicts of interest, rather than relying on managing these under common law, is that clear rules are more effective in preventing breaches occurring and providing a more certain basis for decision-making.  While reliance on common law may be effective in imposing sanctions where breaches have occurred, this will almost always need to be retrospective. 

The case for statutory rules relies partly on the nature of the decisions and responsibilities exercised by local authorities and other public bodies and the view that certainty about the legality and probity of decisions is important and will be better provided by preventive rules.   It can also be argued that these are statutory bodies and their objectives and procedures are already governed by legislative provisions.  Without statutory rules about conflicts of interest, those issues might be considered to be of less importance than or overruled by other statutory requirements. 

Managing conflicts of interest - scope of interests covered

The current LAMIA provisions are limited to “pecuniary interests”, which are defined reasonably tightly, with a number of specific exceptions and scope for the Auditor-General to grant exemptions.  The provisions apply to the interests of a member’s “spouse or partner” but not to other relatives or associates.
While other regimes (e.g. for Crown entities and DHBs) have detailed definitions of what constitutes an interest or conflict, they also have catch-all provisions that appear to extend the scope beyond pecuniary or purely financial interests.

A number of potentially conflicting considerations apply here:

· some flexibility may be desirable to allow rules to apply in ways appropriate to the scale and circumstances of different local authorities;
· it is clear that inappropriate motives and prejudices can stem from a wider range of circumstances and interests than purely financial interests and gain;

· defining, identifying and regulating non-financial interests is much more difficult. 

The questions that arise in respect of this are central to the whole review, and are therefore interdependent with the other issues discussed in this section.  The issues are broadly summarised below.
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Managing conflicts of interest – nature of rules

The management of conflicts of interests is an inherently complex area, in particular in the case of an elected body. There are legal, ethical and political dimensions to consider.  Determining whether there is a conflict and, if so, how best to manage it requires detailed consideration of the specific context in which the interest arises and the exercise of careful judgement.  It is not an area that lends itself easily to a prescriptive set of rules.

At the same time, members and officers of local authorities, and members of the public, will look for clarity about what the ‘rules’ are and when they apply, especially if there is to be greater reliance on self-regulation and local accountability to ensure compliance.
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Consequences of breach

Under LAMIA, a person in breach of the contracting rule is automatically disqualified from becoming, or continuing to be, a member of the local authority.  If he or she acts as a member while disqualified, he/she commits a criminal offence with a maximum penalty of $200.

People who breach the discussing and voting rule commit a criminal offence with a maximum penalty of $100 and, on conviction, must vacate their office.

LAMIA is unique in providing for a criminal offence for these breaches and is also unusual in its provision for automatic disqualification.  Most other regimes require notification of any breach of conflict of interest provisions to an appointing Minister or other agency which has power to decline to appoint the person or, if already appointed, to remove them from office.

In the context of democratically elected members of local authorities, automatic removal from office might be considered both unduly harsh and as overriding basic democratic principles. 

Implementation Implications 

The focus of discussion in this document is on conflict of interest issues in relation to bodies constituted under the Local Government Act 2002.  Depending on the nature of the favoured approach to future legislation on these issues, it may make sense for any new provisions to be integrated into the Local Government Act alongside related provisions on governance issues and processes.

If that happens, this would influence consideration of whether LAMIA (or an updated version) should continue to deal with these issues in relation to some or all of the classes of bodies and individual entities that are currently subject to it.

Resolving these issues is likely to depend on both which approach is adopted for the local government sector as well as the extent to which other agencies and bodies face the same issues, and require the same solutions.  Can a “one size fits all” approach work, or should the solution for some or all of the other bodies be different to that for local government bodies?  Feedback on this document, and subsequent decisions on the preferred approach for the local government sector, is expected to clarify the options and issues for other agencies.

Feedback sought

This document has been developed to elicit ideas and suggestions concerning future approaches to issues of conflict of interest, in the context of the current provisions and scope of LAMIA.
We hope that the merits of the different approaches, and issues that may be important to resolve within each of them, will be the focus of the feedback we receive on the document.

While the focus of the document is on possible high level approaches to these issues for the local government sector, feedback and discussion relevant to other bodies subject to LAMIA, as well as on practical details will also be gratefully received and considered
Any and all comments and suggestions will be gratefully received, and may be sent by post or electronically to the addresses below.  The deadline for receipt of submissions is 18 November 2011.

	Post to

LAMIA feedback

Department of Internal Affairs

PO Box 805

WELLINGTON  6040
	Email to
lamiafeedback@dia.govt.nz




Appendix: Existing organisations with members subject to LAMIA

	Organisations
	Relevant Act
	Who administers the Act?

	Local government organisations
	
	

	City councils
	Local Government Act 2002
	Department of Internal Affairs

	District councils
	Local Government Act 2002
	Department of Internal Affairs

	Community boards
	Local Government Act 2002
	Department of Internal Affairs

	Local Boards
	Local Government (Auckland Council) Act 2009 (section32B(3))
	Department of Internal Affairs

	Regional councils
	Local Government Act 2002
	Department of Internal Affairs

	Chatham Islands Council
	Chatham Islands Council Act 1995
	Department of Internal Affairs

	Classes of organisations
	
	

	Administering bodies under the Reserves Act 1977
	Reserves Act 1977
	Department of Conservation

	Cemetery trustees
	Burial and Cremation Act 1964
	Ministry of Health

	College of Education councils 
	Education Act 1989
	Ministry of Education /TAMU

	Licensing trusts/ community trusts
	Sale of Liquor Act 1989
	Ministry of Justice

	Polytechnic councils
	Education Act 1989
	Ministry of Education /TAMU

	Provincial patriotic councils
	The Patriotic and Canteen Funds Act 1947
	Ministry of Defence/NZ Defence Force (Veterans’ Affairs unit)

	University councils
	Education Act 1989
	Ministry of Education/ TAMU

	Specific organisations
	
	

	Aotea Centre Board of Management
	Auckland Aotea Centre Empowering Act 1985 
	(local Act)

	Auckland Museum Trust Board
	Auckland War Memorial Museum Act 1996 
	(local Act)

	Canterbury Museum Trust Board
	Canterbury Museum Trust Board Act 1993 
	(local Act)

	Carter Observatory Board
	Carter Observatory Act 1938
	Ministry of Science and Innovation

	Greytown District Trust Lands Trustees (only ss6 & 7 of LAMIA apply)
	Greytown District Trust Lands Act 1979
	(local Act)

	Masterton Trust Lands Trust
	Masterton Trust Lands Act 2003 
	(local Act)

	Museum of Transport and Technology Board
	Museum of Transport and Technology Act 2000 
	(private Act)

	New Zealand Council for Educational Research
	New Zealand Council for Educational Research 1972
	Ministry of Education


	New Zealand Horticultural Export Authority
	New Zealand Horticultural Export Authority Act 1987
	Ministry of Agriculture and Forestry 

	New Zealand Māori Arts and Crafts Institute
	New Zealand Māori Arts and Crafts Institute Act 1963
	Ministry of Tourism (part of Ministry of Economic Development)


	Ngarimu V.C. and 28th (Māori ) Battalion Memorial Scholarship Fund Board
	Ngarimu V.C. and 28th (Māori ) Battalion Memorial Scholarship Fund Act 1945
	Ministry of Education

	Otago Museum Trust Board
	Otago Museum Trust Board act 1996 
	(local Act)

	Pacific Islands Polynesian Education Foundation Board of Trustees
	Pacific Islands Polynesian Education Foundation Act 1972
	Ministry of Education

	Plumbers Gasfitters and Drainlayers Board
	Plumbers Gasfitters and Drainlayers Act 2006
	Department of Building and Housing

	Queen Elizabeth the Second National Trust Board of Directors
	The QE2 National Trust Act 1977
	Department of Conservation

	Riccarton Bush Trustees
	Riccarton Bush Act 1914 
	(local Act)

	Taratahi Agricultural Training Centre (Wairarapa) Trust Board
	Taratahi Agricultural Training Centre (Wairarapa) Act 1969
	Ministry of Agriculture and Forestry

	Winston Churchill Memorial Trust Board
	Winston Churchill Memorial Trust Board Act 1965
	Ministry of Justice


Questions


If candidates are required to disclose any interest in contracts with the local authority and other potential conflicts of interest, should it then be up to the voters whether to elect them or not?


Similarly, if local authorities are required to transparently adopt and implement their own rules for dealing with conflicts of interest (including decisions on exemptions), would normal political processes and feedback provide sufficient accountability on these issues?


Are there circumstances where criminal sanctions and/or automatic disqualification would still be required to protect communities from major decisions being captured by the private interests of elected members?


In what circumstances would these apply, and what sort of penalties would be appropriate?


Should prosecutions be initiated by the Auditor-General (as now), the Police, the local authority itself or someone else? 








Questions


How prescriptive should (or can) the rules for managing conflicts be?


Are there benefits in having relatively ‘black and white’ rules (as is the case for financial interests under the LAMIA) or is a broader principles-based approach more appropriate?


Who should decide what the rules are?  Should it be left entirely to the local authority to determine how best to manage a conflict? Or is there benefit in third party oversight?


Is third party oversight of an elected body appropriate?


 If there is third party oversight, who should that party be? 











Questions


What interests should be covered by whatever approach is taken to conflicts of interest? Should this be limited to pecuniary interests, or be extended to include non-financial interests?


Is it preferable for the scope of “interests” or “conflicts of interests” to be:


Tightly defined in legislation?


Tightly defined in legislation with scope for exemptions –


authorised by the Auditor-General?; or


authorised by the local authority itself, or the presiding member?; or


authorised by someone else?


Loosely defined (i.e. in terms of principles/objectives) in the legislation with detailed rules set out in a policy adopted by each local authority?


Defined/prescribed some other way?


Should a member’s interests be deemed to include the interests of relatives and associates beyond his/her spouse or partner? If so, whose interests and what type of interests should be included? 





Question


Are statutory rules for managing conflicts of interest in public bodies necessary or would reliance on the common law be preferable?  What would the consequences be of reliance on common law?








Questions


Is retaining a rigid prohibition on members having an interest in contracts with the local authority over a certain value a better option than other ways of achieving the same objectives (e.g. audit oversight, transparency and public scrutiny)? Please give reasons for your answer.


If a rigid rule is the better option:


Should this apply to both existing contracts (at the time of election/appointment) and new contracts proposed during the term of office?


Should there be scope for exemptions from the prohibition, and who should grant these?


Should the value threshold be set, or be able to be varied by some other person, and if so, by whom?





Would a requirement for existing contracts to be declared at the time of candidacy provide appropriate safeguards and accountability?








Questions


How desirable would it be to require members to declare conflicts of interest in advance, and for a register to be kept of these?


Would making these registers public contribute to public confidence and to the accountability of the member and the local authority?


What would be an appropriate balance between effective disclosure and protecting members’ privacy?








Questions


Is it desirable to require local government candidates to declare any known conflicts or likely conflicts of interest they would have if elected?


How practical would such a requirement be to implement and enforce? 








14	 Principles relating to local authorities


(1)	In performing its role, a local authority must act in accordance with the following principles:


(a)	a local authority should—


(i) conduct its business in an open, transparent, and democratically accountable manner; and


(ii) give effect to its identified priorities and desired outcomes in an efficient and effective manner: …


39	Governance principles


A local authority must act in accordance with the following principles in relation to its governance:


(a)	a local authority should ensure that the role of democratic governance of the community, and the expected conduct of elected members, is clear and understood by elected members and the community; and


(b)	a local authority should ensure that the governance structures and processes are effective, open, and transparent; and


(c)	a local authority should ensure that, so far as is practicable, responsibility and processes for decision-making in relation to regulatory responsibilities is separated from responsibility and processes for decision-making for non-regulatory responsibilities; and


(d)	a local authority should be a good employer; and


(e) 	a local authority should ensure that the relationship between elected members and management of the local authority is effective and understood.


40	Local governance statements


(1)	A local authority must prepare and make publicly available, following the triennial general election of members, a local governance statement that includes information on—


…


(e) 	members' roles and conduct (with specific reference to the applicable statutory requirements and code of conduct); and


(f) 	governance structures and processes, membership, and delegations; and


(g)	meeting processes (with specific reference to the applicable provisions of the �HYPERLINK "/act/public/2002/0084/latest/link.aspx?id=DLM122241" \l "DLM122241"��Local Government Official Information and Meetings Act 1987� and standing orders); and…


(j) the management structure and the relationship between management and elected members; and


(m) 	systems for public access to it and its elected members; and


	(n) 	processes for requests for official information.


(2)	A local authority must comply with subsection (1) within 6 months after each triennial general election of members of the local authority.


(3) 	A local authority must update its governance statement as it considers appropriate.














� The Discussion Document is available on the OAG’s website at: � HYPERLINK "http://www.oag.govt.nz/2005/members/" ��www.oag.govt.nz/2005/members/�.  There is also OAG comment on difficulties with the Act for candidates for election at � HYPERLINK "http://www.oag.govt.nz/local-govt/2006-07/part12.htm" ��http://www.oag.govt.nz/local-govt/2006-07/part12.htm��. More recently the OAG has commented on difficulties administering the Act in its report to Parliament on the results of the 2008/09 audit of local governments. See Part 8 – “How the Local Authorities (Members’ Interests) Act 1968 operates” - available at � HYPERLINK "http://www.oag.govt.nz/local-govt/2008-09" ��http://www.oag.govt.nz/local-govt/2008-09�.





� Available at � HYPERLINK "http://www.oag.govt.nz/2009/environment-canterbury" ��www.oag.govt.nz/2009/environment-canterbury�. 


� � HYPERLINK "http://www.oag.govt.nz/2007/conflicts-public-entities" ��www.oag.govt.nz/2007/conflicts-public-entities�.


� � HYPERLINK "http://www.oag.govt.nz/2010/lamia" ��www.oag.govt.nz/2010/lamia�.


� “Managing conflicts of interest: Guidance for public entities” OAG 2007.


� 	It should be noted that an extensive definition of “conflicts of interest” applies to DHB candidates and members, and that there is an expectation that candidates will often include health professionals and employees of health service providers who are likely to have financial relationships with the DHB.
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